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For  statement  of   facts   and   opinions  contained   in  papers  ab- 
stracted herein,  the  Association  does  not  hold  itself  responsible. 

UNITED   STATES 

COURT  DECISIONS 

310 — Valuation, 

The  United  States,  ex  rel.  Kansas  City  Southern  Ry.  Co.,  v.  Inter- 
state Commerce  Commission.  Decision  of  the  Supreme  Court  of  the 
United  States.     March  8,  1920. 

The  Act  of  Congress  of  March  1,  1913  (37  Stat.  701),  amending 
the  "Act  to  regulate  commerce,"  imposed  the  duty  upon  the  Interstate 
Commerce  Commission  (section  19a)  to  "investigate,  ascertain,  and 
report  the  value  of  all  property  owned  or  used  by  every  common  car- 
rier subject  to  the  provisions  of  this  Act." 

The  Commission  proceeded  to  investigate  and  report  the  value  of  the 
property  of  the  Kansas  City  Southern  Railway  Company.  Upon  com- 
pleting a  tentative  valuation,  the  Commission  gave  the  notice  required 
by  the  statute  to  the  Railway  Company,  which  thereupon  filed  a  pro- 
test against  such  valuation  on  the  ground  that  in  making  it  the  Com- 
mission had  failed  to  consider  and  include  the  "present  cost  of  con- 
demnation and  damages  or  of  purchase  in  excess  of  such  original  cost 
or  present  value." 

This  suit  was  brought  to  obtain  a  mandamus  to  compel  the  Commis- 
sion to  hear  proof  and  act  upon  it  under  the  statute.  The  amended 
petition,  after  reciting  the  facts  and  making  the  appropriate  formal 
averments  to  justify  resort  to  mandamus,  alleged :  "That  the  refusal 
of  respondent  to  investigate  and  find  such  present  cost  of  condemna- 
tion and  damages  or  of  purchase  in  excess  of  original  cost  or  present 
value  of  relator's  lands  will  result  in  great  wrong  and  injury  to  rela- 

4  tor;  by  way  of  illustration,  such  refusal  will  result  in  a  finding  by 
J»  respondent  of  a  value  of  but  $60,000  with  respect  to  parcels  of  land 
^  acquired  by  relator  by  judicial  award  in  condemnation  proceedings 
g  during  four  years  immediately  preceding  such  valuation  at  an  actual 
k.  ^  cost  to  relator  of  $180,000 ;  and  in  the  aggregate  will  result  in  a  find- 
^    .  ing  with  respect  to  said  lands  at  least  $5,000,000  less  than  the  value 

5  V  so  directed  by  the  Act  of  Congress  above  mentioned  to  be  found." 

J  j:  It  was  further  averred,  with  considerable  elaboration,  that  the  peti- 
^  j|  tioner  stood  ready  to  produce  proof  to  meet  tlie  requirements  of  the 
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statute  which  was  neither  speculative  nor  impossible  to  be  acted  upon, 
since  it  would  conform  to  the  character  of  proof  usually  received  in 
judicial  proceedings  involving  the  exercise  of  eminent  domain. 

The  Commission,  in  its  answer,  summarily  reiterating  the  grounds 
for  the  refusal  by  the  Commission  to  receive  the  proof  or  report  con- 
cerning it,  challenged  the  right  to  the  relief  sought. 

A  demurrer  to  the  answer  as  stating  no  defense  was  overruled  by  the 
trial  court,  which  denied  relief  without  opinion.  In  tht  Court  of 
Appeals,  two  judges  sitting,  the  judgment  of  the  trial  couri  was  af- 
firmed by  a  divided  court,  also  without  opinion,  and  the  case  is  here  on 
writ  of  error  to  review  that  judgment. 

The  Supreme  Court  says  : 

"It  is  true  that  the  Commission  held  that  its  non-action  was  caused 
by  the  fact  that  the  command  of  the  statute  involved  a  considera- 
tion by  it  of  matters  'beyond  the  possibility  of  rational  determina- 
tion,' and  called  for  'inadmissible  assumptions,'  and  the  indulging 
in  'impossible  hypotheses'  as  to  subjects  'incapable  of  rational  ascer- 
tainment,' and  that  such  conclusions  were  the  necessary  consequence 
of  the  Minnesota  Rate  Cases.     (230  U.  S.  352.) 

"We  are  of  opinion,  however,  that,  considering  the  face  of  the 
statute  and  the  reasoning  of  the  Commission,  it  results  that  the 
conclusion  of  the  Commission  was  erroneous,  an  error  which  was 
exclusively  caused  by  a  mistaken  conception  by  the  Commission 
of  its  relation  to  the  subject,  resulting  in  an  unconscious  disregard 
on  its  part  of  the  power  of  Congress  and  an  unwitting  assumption 
by  the  Commission  of  authority  which  it  did  not  possess.  x\nd 
the  significance  which  the  Commission  attributed  to  the  ruling  in 
the  Minnesota  Rate  Cases,  even  upon  the  assumption  that  its  view 
of  the  ruling  in  those  cases  was  not  a  mistaken  one,  but  illustrates 
in  a  different  form  the  disregard  of  the  power  of  Congress  which 
we  have  just  pointed  out,  since,  as  Congress  indisputably  had  the 
authority  to  impose  upon  the  Commission  the  duty  in  question,  it  is 
impossible  to  conceive  how  the  Minnesota  Rate  ruling  could  furnish 
ground  for  refusing  to  carry  out  the  commands  of  Congress,  the 
cogency  of  which  consideration  is  made  particularly  manifest  when 
it  is  borne  in  mind  that  the  Minnesota  Rate  Cases  were  decided 
prior  to  the  passage  of  the  Act  in  question. 

"Finally,  even  if  it  be  further  conceded  that  the  subject-matter  of 
the  valuations  in  question  which  the  Act  of  Congress  expressly 
directed  to  be  made  necessarily  opened  a  wide  range  of  proof  and 
called  for  the  exercise  of  close  scrutiny  and  of  scrupulous  analysis 
in  its  consideration  and  application,  such  assumption,  we  are  of 
opinion,  aflfords  no  basis  for  refusing  to  enforce  the  Act  of  Con- 
gress, or  what  is  equivalent  thereto,  of  exerting  the  general  power 
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which  the  Act  of  Congress  gave,  and  at  the  same  time  disregarding 
the  essential  conditions  imposed  by  Congress  upon  its  exercise. 

"The  judgment  of  the  Court  of  Appeals  is  therefore  reversed,  with 
directions  to  reverse  that  of  the  Supreme  Court,  and  direct  the 
Supreme  Court  to  grant  a  writ  of  mandamus  in  conformity  with 
this  opinion." 

ILLINOIS 
300 — Investment  and  Return 

State  PubHc  UtiHties  Commission  ex  rel.  City  of  Springfield  v.  Spring- 
field Gas  &  Electric  Company.  Decision  of  the  Supreme  Court  of 
Illinois.     December   17,   1919.     Rehearing  Denied  February  6,   1920. 

This  appeal  is  prosecuted  to  reverse  the  judgment  of  the  Circuit  Court 
of  Sangamon  county  setting  aside  an  order  of  the  Public  Utilities 
Commission  entered  March  9,  1916.  in  a  proceeding  begun  January 
12,  1914,  by  petition  of  the  city  of  Springfield.  The  city  complained 
that  the  rates  charged  for  gas  by  appellee  were  unjust,  and  asked 
that  the  commission  investigate  and  fix  a  just  and  reasonable  rate. 
May  1,  1914,  was  fixed  as  the  time  to  which  valuation  of  the  appellee's 
property  should  relate.  The  net  rates  complained  of  were  $1  a 
thousand  cubic  feet  for  the  first  10.000  cubic  feet  of  gas  consumed 
a  month,  90  cents  for  the  next  10,000,  80  cents  for  the  next  30,000, 
75  cents  for  the  next  50,000,  70  cents  for  the  next  50,000,  65  cents  for 
the  next  50.000  and  60  cents  for  all  over  200,000.  The  commission 
filed  an  opinion,  in  which  it  reached  a  decision  establishing  a  net 
rate  of  80  cents  a  thousand  cubic  feet  for  the  first  10.000  cubic  feet 
of  gas  consumed  a  month.  75  cents  for  the  next  10.000.  70  cents  for 
the  next  30.000,  65  cents  for  the  next  150,000,  and  60  cents  for  all 
over  200,000.  These  rates  were  based  on  a  7  per  cent,  net  return  on 
a  valuation  of  $800,000,  the  commission  deciding  that  50  cents  a 
thousand  was  a  reasonable  operating  expense.  In  setting  aside  the 
order  of  the  commission  the  Circuit  Court  found  that  in  fixing  the 
value  of  the  appellee's  property  for  rate-making  purposes  the  com- 
mission had  wholly  excluded  an  item  of  $250,000,  known  as  "going 
value" ;  that  the  commission  did  not  give  appellee  sufficient  credit  for 
a  new  million-foot  gasholder;  that  the  classification  of  rates  dis- 
criminates between  u.sers  because  the  rates  fixed  by  the  commission 
require  that  that  part  of  the  gas  sold  to  the  small  consumer  be  sold 
at  a  loss,  and  that  the  profits  of  the  company  must  all  come  from  that 
part  sold  to  the  large  consumer,  which  is  only  about  one-third  of  the 
total  amount  of  gas  sold  by  appellee,  and  that  the  commission  acted 
contrary  to  the  manifest  weight  of  the  evidence  in  fixing  the  total 
operating  expense  at  50  cents  a  thousand. 

The  Supreme  Court  says : 

"The  question  presented  for  us  to  determine  is  whether  the  com- 
mission proceeded  legally  in  establishing  the  rates,  and  whether  its 
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conclusion  that  the  rates  established  are  just  and  reasonable  is 
supported  by  the  evidence.  In  order  to  determine  this  question 
it  is  necessary  to  determine  what  elements  shall  be  considered  in 
fixing  the  value  for  rate-making  purposes,  what  methods;  shall  be 
used  in  determining  the  value  of  these  several  elements  for  this 
purpose,  and  what  shall  be  considered  a  fair  and  reasonable  return 
on  the  value  so  ascertained.  It  will  also  be  necessary  for  us  to  de- 
termine to  what  extent  this  court  will  review  the  decisions  of  the 
Public  Utilities  Commission.  ... 

311 — Basis  of  Valuation 

■  "The  rate  established  must  be  just  and  reasonable,  both  to  the 
public  and  to  the  utility.  In  Public  Service  Gas  Co.  v.  Utility 
Com'rs,  84  N.  J.  Law,  463,  87  Atl.  651,  L.R.A.  1918A,  421,  it  is 
said  that  a  just  and  reasonable  rate  can  never  exceed — perhaps 
can  rarely  equal — the  value  of  the  service  to  the  consumer,  and 

;  on  the  other  hand  it  can  never  be  made  by  compulsion  of  public 
authority  so  low  as  to. amount  to  confiscation;  that  a  just  and  rea- 
sonable rate  must  therefore  certainly  fall  between  these  two  ex- 
tremes, so  as  to  allow  both  sides  to  profit  by  the  conduct  of  the 
business  and  the  improvement  of  methods  and  increase  of  effi- 
ciency ;  that  justice  to  the  consumer,  ordinarily,  would  require  a 
rate  somewhat  less  than  the  full  value  of  the  service  to  him,  and 
justice  to  the  company  would  ordinarily  require  a  rate  above  the 
point  at  which  it  would  become  confiscatory ;  that  to  induce  the  in- 
vestment and  continuance  of  capital  there  must  be  some  hope  of 
gain  commensurate  with  that  realizable  in  other  business,  and  that 

,  the  mere  assurance  that  the  investment  would  not  be  confiscated 
would  not  suffice.  Ordinarily  that  is  a  reasonable  charge  or  system 
of  charges  which  yields  a  fair  return  upon  the  investment.  Brymer 

'  V.  Butler  Water  Co.,  179  Pa.  231,  36  Atl.  249,  36  L.R.A.  260. 
'Generally  speaking,  a  rate  which  is  non-confiscatory  would  not  be 
so  unjust  and  unreasonable  as  would  authorize  setting  aside  the 
decision  of  the  commission  fixing  such  a  rate  (Public  Utilities 
Com.  v.  Toledo,  St.  Louis  &  Western  Railroad  Co.,  267  III.  93, 
107  N.E.  774;  Chicago,  Milwaukee  &  St.  Paul  Railway  Co.  v. 
Public  Utilities  Com.,  267  111.  544,  108  N.E.  7^7),  and  yet  there 
is  a  difiference  between  a  rate  which  is  merely  non-confiscatory 
and  one  which  is  just  and  reasonable,  and  it  is  the  just  and  reason- 
able rate  which  the  commission  is  called  upon  to  fix.  The  utility  is 
entitled  to  ask  a  fair  return  upon  the  value  of  that  which  it  employs 
for  public  convenience,  but,  on  the  other  hand,  the  public  is  entitled 
to  demand  that  no  more  be  exacted  from  it  than  the  services  ren- 
dered are  reasonably  worth.  Smyth  v.  Ames,  169  U.  S.  466,  18 
Sup.  Ct.  418,  42  L.  Ed.  819;  San  Diego  Land  &  Town  Co.  v.  Na- 
tional City,  174  U.  S.  739,  19  Sup.  Ct.  804,  43  L.  Ed.  1154;  San 
'  Diego  Land  &  Town  Co.  v.  Jasper,  189  U.  S.  439,  23  Sup.  Ct.  571, 
47  L.  Ed.  892 ;  Stanislaus  County  v.  San  Joaquin  &  King's  River 
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Canal  &  Irrigation  Co.,  192  U.  S.  201.  24  Sup.  Ct.  241,  48  L.  Ed. 
406;  Chicago  Union  Traction  Co.  v.  City  of  Chicago,  199  111.  579, 
65  N.E.  470.  The  property  of  the  public  utility  is  devoted  to  the 
public  use.  There  is  always  the  obligation  springing  from  the  na- 
ture of  the  business  in  which  it  is  engaged — which  private  exigency 
may  not  be  permitted  to  ignore — that  there  shall  not  be  an  exorbi- 
tant charge  for  the  service  rendered.  But  the  state  has  not  seen 
fit  to  undertake  the  service  itself,. and  the  private  property  embarked 
in  it  is  not  placed  at  the  mercy  of  legislative  caprice.  It  rests  se- 
cure under  the  constitutional  protection,  which  extends,  not  merely 
to  the  title,  but  to  the  right  to  receive  just  compensation  for  the 
service  given  to  the  public.  Simpson  v.  Shepard,  supra.  No  direct 
parallel  can  be  drawn  between  a  private  corporation  and  a  public 
service  corporation,  for  the  reason  that  to  a  greater  or  lesser  extent 
the  public  has  acquired  an  interest  in  the  use  of  the  property  de- 
voted to  public  use,  and  correlatively  the  company  owes  a  duty  to 
the  public  as  well  as  to  its  stockholders,  and  must  charge  no  more 
than  a  reasonable  rate  for  service  rendered.  Havre  de  Grace  & 
Perryville  Bridge  Co.  v.  Towers.  132  Md.  16,  103  Atl.  319. 

22A — Rates 

"The  difificulty  is  that  which  is  always  present — to  ascertain  a 
standard  by  which  this  justice  and  reasonableness  shall  be  gauged. 
The  necessity  of  public  regulation  of  rates  arises  out  of  the  mon- 
oply  of  the  public  service  company.  The  unregulated  price  of  the 
service  ceases,  except  so  far  as  some  substitute  for  the  particular 
service  may  be  found,  to  be  determined  by  competition,  and  the  indi- 
vidual consumer  is  unable  to  contract  on  equal  terms.  Fixing  rates 
by  public  authority  may  secure  to  each  individual  the  advantage  of 
collective  bargaining  by  or  in  behalf  of  the  whole  body  of  con- 
sumers, and  result  in  such  a  rate  as  might  properly  be  supposed 
to  result  from  free  competition  if  free  competition  were  possible. 
A  just  and  reasonable  rate,  therefore,  is  necessarily  a  question  of 
sound  business  judgment  rather  than  one  of  legal  formula,  and 
must  often  be  tentative,  since  exact  results  cannot  be  foretold. 
Public  Service  Gas  Co.  v.  Utility  Com'rs,  supra.  Like  so  many 
other  questions  in  the  law  that  involve  reasonableness  of  conduct, 
it  is  a  question  of  fact  to  be  settled  by  the  good  sense  of  the  tribu- 
nal it  may  come  before.  That  it  is  not  a  question  of  legal  formula 
is  shown  by  a  decision  of  the  United  States  Supreme  Court  in  San 
Diego  Land  &  Town  Co.  v.  Jasper,  supra,  that  a  rate  may  be 
reasonable  although  it  fails  to  produce  an  adequate  return  to  the 
public  service  company,  owing  to  the  fact  that  the  business  has  not 
developed  suf^ciently  to  be  remunerative,  or  to  the  fact  that  the 
plant  is  on  a  larger  scale  than  is  justified  by  the  present  demand. 
The  real  test  of  the  justice  and  reasonableness  of  any  rate  seems 
to  be  that  it  should  be  as  low  as  possible,  and  yet  sufificient  to  in- 
duce the  investment  of  capital  in  the  business  and  its  continuance 
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therein.  This,  also,  is  a  business  question,  and  depends  on  the 
opportunities  that  may  be  offered  for  more  profitable  investments 
and  the  risk  involved.  In  determining  the  justice  and  reasonable- 
ness of  rates,  perhaps  no  better  test  can  ordinarily  be  found  than 
the  rates  customarily  charged  in  localities  similarly  situated.  And 
yet  this  test  is  not  by  any  means  infallible.  What  is  a  reasonable 
return  is  a  question  of  fact,  the  solution  of  which  calls  for  the  exer- 
cise of  sound  judgment  and  common  sense.  Duluth  Street  Rail- 
way Co.  V.  Railroad  Com.,  161  Wis.  245,  152  N.W.  887. 
"Appellee  contends  that  the  only  equitable  basis  for  determining 
value  for  rate-making  purposes  is  the  cost  of  reproduction  new, 
less  depreciation.  This  contention  cannot  be  sustained.  The  basis 
of  all  calculations  as  to  the  reasonableness  of  rates  to  be  charged 
by  a  corporation  maintaining  a  public  utility  under  legislative  sanc- 
tion must  be  the  fair  value  of  the  property  being  used  by  it  for 
the  convenience  of  the  public,  and  in  order  to  ascertain  that  value 
the  original  cost  of  construction,  the  amount  expended  in  perma- 
nent improvements,  the  present  cost  of  construction,  the  probable 
earning  capacity  of  the  property  under  the  particular  rates  pre- 
scribed by  statute,  and  the  sum  required  to  meet  operating  expenses 
are  all  matters  for  consideration  and  are  to  be  given  such  weight 
as  may  be  just  and  right  in  each  case.  Smyth  v.  Ames,  supra ; 
San  Diego  Land  &  Town  Co.  v.  National  City,  supra;  Stanislaus 
County  V.  San  Joaqufn  and  King's  River  Canal  &  Irrigation  Co., 
supra ;  Chicago  Union  Traction  Co.  v.  City  of  Chicago,  supra  ; 
Duluth  Street  Railway  Co.  v.  Railroad  Comm.,  supra.   .    .    . 

310 — Valuation 

"In  Wilcox  V.  Consolidated  Gas  Co.,  212  U.  S.  19,  29  Sup.  Ct.  192. 
53  L.  Ed.  382,  15  Ann.  Cas.  1034,  48  L.R.A.  (N.S.)  1134,  it  was 
held  that  there  must  be  a  fair  return  upon  the  reasonable  value 
of  the  property  at  the  time  it  is  being  used  for  the  public ;  that 
such  a  value  was  largely  a  matter  of  opinion  ;  and  that,  added  to 
this  indefinite  basis,  is  the  further  uncertainty  of  whether  or  not 
the  reduced  rate  will  increase  consumption.  It  was  further  said 
that  the  value  of  the  property  is  to  be  determined. as  of  the  time 
when  the  inquiry  is  made  of  the  rates,  and  if  the  property  which 
legally  enters  into  the  consideration  of  the  question  of  rates  has 
increased  in  value  since  it  was  acquired,  the  company  is,  as  a  gen- 
eral rule,  entitled  to  the  benefit  of  such  increase.  This  would  not 
be  true,  however,  where  the  property  had  increased  so  enormously 
in  value  as  to  render  a  rate  permitting  a  reasonable  return  upon 
such  increased  value  unjust  to  the  public.  So  in  Denver  v.  Denver 
Union  Water  Co..  246  U.  S.  178.  38  Sup.  Ct.  278,  62  L.  Ed.  649, 
it  was  held  that  it  was  proper  to  estimate  complainant's  property 
on  a  basis  of  present  market  values  as  to  land,  and  reproduction 
cost,  less  depreciation,  as  to  structures,  but  it  was  not  held  that  this 
was  the  only  proper  basis  on  which  to  fix  values  for  rate-making 
purposes.   ...  .•:":■• 
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"It  would  be  equally  as  unfair  to  the  consumer  to  fix  the  rate  at 
a  figure  which  would  produce  a  reasonable  income  on  a  value  de- 
termined by  the  cost  of  reproduction  new  at  a  time  when  cost  of 
construction  was  abnormally  inflated,  as  it  would  be  unfair  to  the 
public  utility  to  compel  it  to  serve  the  public  for  a  rate  that  would 
produce  a  reasonable  income  on  a  value  determined  by  cost  of  re- 
production new  at  a  time  when  the  cost  of  construction  was  abnor- 
mally low.  Therefore  it  cannot  be  laid  down  as  a  rule  without 
qualifications  that  cost  of  reproduction  new,  less  depreciation,  is 
the  only  basis  of  valuation  of  rate-making  purposes.  It  is  equally 
true  that  the  original  cost  of  construction,  less  depreciation,  cannot 
be  held  to  be  the  only  proper  basis  for  determination  of  valuation 
for  rate-making  purposes.  As  we  have  pointed  out  heretofore  in 
this  opinion,  the  weight  of  authority  is  that  every  element  having 
any  bearing  on  the  situation  must  be  considered  in  the  investigation, 
and  then  sound  business  judgment  applied  to  the  determination  of 
a  valuation  that  is  fair  and  just  to  the  consumer  and  the  utility. 
Each  case  must  be  considered  on  its  own  merits,  and  such  result 
of  value  arrived  at  as  may  be  just  and  right  in  each  case.  It  is  not 
a  matter  of  formulas,  but  there  must  be  a  reasonable  judgment, 
having  its  basis  in  a  proper  consideration  of  all  relevant  facts.  We 
consider  any  value  a  fair  value  which  fair  and  reasonable  men 
would  say  ought  to  be  attached  to  the  property,  under  all  the  cir- 
cumstances of  the  particular  case,  for  the  purpose  of  measuring  a 
return  which  the  public  should  pay  to  the  owner.  ; 

315.1— Going  Value 

"The  element  of  value  which  is  the  subject  of  serious  contention 
between  the  parties  to  this  litigation  is  what  is  known  as  "going 
value."':  In  view  of  the  settled  law  on  this  subject  the  question 
is  no  longer  open  to  discussion.  That  a  going  concern  has  a  value 
over  and  above  the  value  of  the  physical  property  employed  is  self- 
evident.  From  the  nature  of  this  element  of  value  it  cannot  be 
arrived  at  with  mathematical  accuracy,  but  must  necessarily  be 
considered  in  the  light  of  the  facts  of  each  particular  case.  The 
solution  of  the  problem  is  one  peculiarly  within  the  province  of  the 
commission,  and  this  court  will  not  substitute  its  judgment  for  that 
of  the  commission  if  the  commission  has  considered  the  element 
of  going  value  in  reaching  its  decision.  This  conclusion  finds  sup- 
port in  the  following,  among  other,  authorities :  Public  Service 
Gas  Co.  V.  Utility  Com'rs.  supra,  Des  Moines  Gas  Co.  v.  Des 
Moines,  238  U.  S.  153.  35  Sup.  Ct.  811,  59  L.  Ed.  1244.  Cedar 
Rapids  Gaslight  Co.  v.  Cedar  Rapids,  144  Iowa  426.  120  N.  W.  966, 
48  L.  R.  A.  (N.  S.)  1025.  138  Am.  St.  Rep.  299.  This  holding  is 
approved  by  the  Supreme  Court  of  the  United  States  in  considering 
the  same  case,  reported  in  223  U.  S.  655,  32  Sup.  Ct.  389.  56  L.  Ed. 
594.  Denver  v.  Denver  Union  Water  Co.,  supra.  Duluth  Street 
Railway  Co.  v.  Railroad  Com.,  supra. 
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The  Commission,  in  its  decision,  finds  that : 

"After  considering  all  the  evidence  and  testimony  in  this  case  bear- 
ing upon  the  value  of  the  property  herein,  the  cOst  to  reproduce,  the 
original  costs,  the  investment,  the  present  value,  all  overheads,  in- 
cluding such  as  preliminary  costs,  engineering,  supervision,  interest, 
insurance  organization  and  legal  expenses  during  construction,  con- 
tingencies, and  all  other  elements  of  value  (tangible  and  intangible) 
and  taking  into  consideration  that  the  plant  is  now  in  successful 
operation  and  a  going  concern,  the  commission  finds  the  fair  value 
of  the  respondent's  gas  property  in  Springfield,  for  the  purpose  of 
determining  reasonable  and  just  rates,  to  be  $744,000,  exclusive  of 
working  capital.  (Working  capital  is  here  used  to  mean  necessary 
cash,  coal,  materials,  supplies,  etc.,  essential  to  the  successful  opera- 
tion of  the  gas  utility).  For  working  capital,  thus  defined,  the  com- 
mission hereinabove  has  set  forth  $56,000  to  be  reasonable  and  ade- 
quate in  the  premises.  The  total  valuation,  for  the  purpose  of 
establishing  just  and  reasonable  gas  rates  in  Springfield,  therefor,  is 
in  amount  $800,000." 

The  Court  says: 

"Notwithstanding  this  statement  of  the  commission  we  are  con- 
vinced from  an  examination  of  the  record  that  it  did  not  give  due 
consideration  to  that  element  of  value  known  as  'going  value.'  Our 
conclusion  in  this  regard  is  given  support  by  the  declaration  in  the 
opinion  of  the  commission  that — 

"  'This  commission  holds  that  going  value,  in  its  commonly  accepted 
meaning,  either  may  or  may  not  exist  in  a  given  utility  property.' 

"We  cannot  agree  with  this  statement  in  view  of  the  authorities 
hereinbefore  cited  and  discussed.  This  element  of  value  is  always 
present  in  every  assembled  and  established  plant  doing  business 
and  earning  money.  It  is  a  property  right,  and  must  be  considered 
by  the  commission  in  determining  the  value  of  the  property  upon 
which  the  utility  has  a  right  to  make  a  fair  return.  The  engineer 
for  the  commission  and  the  engineers  for  the  company  all  state  that 
the  valuation  fixed  by  them  did  not  include  an  allowance  for  'going 
value.'  As  we  have  said  this  element  of  value  is  one  that  cannot  be 
fixed  with  mathematical  accuracy,  and  while  it  is  not  necessary  that 
the  finding  of  the  commission  fix  a  separate  value  for  it,  it  is  neces- 
sary that  the  finding  show  that  due  consideration  was  given  to  this 
part  of  the  property  of  the  utility.  The  evidence  in  this  record  is 
undisputed  that  there  was  an  element  of  value  over  and  above  the 
valuations  fixed  by  the  engineers  which  was  not  considered  by  the 
commission  in  fixing  the  value  of  appellant's  property.  The  whole 
'  value  found  by  the  commission  is  over  $6,000  less  than  the  depre- 
ciated original  cost  of  labor  and  material  in  the  property  as  testified 
to  by  the  engineer  for  the  commission,  and  more  than  $100,000  less 
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than  that  testified  to  by  the  engineers  for  the  company.  It  is 
obvious,  therefore,  that  the  commission  has  made  no  allowance  for 
going  value,  because  its  own  engineer,  as  well  as  those  for  the 
company,  testified  that  these  estimates  included  nothing  for  go- 
ing value.  The  total  value  for  rate-making  purposes  as  fixed  by 
the  commission  is  therefore  against  the  manifest  weight  of  the 
evidence,  because  it  does  not  include  this  element  of  value  which 
the  uncontradicted  evidence  shows  to  exist.     ... 

400— Rate  Theory 

:^'Exchange  value  should  not  be  considered  by  the  commission  in 
establishing  the  proper  valuation  as  a  basis  for  rate-making  pur- 
poses. The  exchange  value  is,  in  the  case  of  a  property  whose  func- 
tion is  simply  to  earn  money,  determined  primarily  by  the  earning 
power,  and  the  more  unjust  and  unreasonable  the  charge  made  by 
the  utility  the  higher  the  exchange  value.  In  rate  cases  the  ques- 
tion in  determining  the  value  is  not  how  much  has  been  or  can  be 
got  out  of  the  property,  but  how  much  has  been  j)ut  into  it,  in  order 
that  from  that  fact  it  may  be  determined  just  how  much  may  be 
reasonably  taken  out  of  it  in  the  way  of  net  income.  Exchange 
value  is  therefore  measured  by  return.    .     ,     . 

"It  is  also  contended  by  appellee  that  the  cost  of  supplying  gas  to 
the  small  consumer  is  greatly  in  excess  of  the  amount  allowed  in 
the  schedule  established  by  the  commission,  and  that  the  burden  of 
paying  the  return  on  the  capital  invested  is  placed  on  one-third  of 
the  output  of  gas ;  that  is,  the  third  taken  by  the  large  consumers. 
The  point  here  in  question  was  passed  upon  by  the  Supreme  Court 
of  the  United  States  in  Wilcox  v.  Consolidated  Gas  Co.,  supra, 
where  objection  was  made  on  behalf  of  the  company  to  the  reduced 
rate  fixed  for  gas  supplied  to  the  city.  It  was  there  said : 
"  'Lastly,  it  is  objected  that  there  is  an  illegal  discrimination  as  be- 
tween the  city  and  the  consumers  individually.  We  see  no  dis- 
crimination which  is  illegal  or  for  which  good  reasons  could  not  be 
given.  But  neither  the  city  nor  the  consumers  are  finding  any 
fault  with  it,  and  the  only  interest  of  the  complainant  in  the  ques- 
tion is  to  find  out  whether,  by  the  reduced  price  to  the  city,  the  com- 
plainant is,  upon  the  whole,  unable  to  realize  a  return  sufficient  to 
comply  with  what  it  has  the  right  to  demand.  What  we  have 
already  said  applies  to  the  facts  now  in  question.  We  cannot  see, 
from  the  whole  evidence,  that  the  price  fixed  for  gas  supplied  to 
the  city  by  the  wholesale,  so  to  speak,  would  so  reduce  the  profits 
from  the  total  of  the  gas  supplied  as  to  thereby  render  such  total 
profits  insufficient  as  a  return  upon  the  property  used  by  the  com- 
plainant. So  long  as  the  total  is  enough  to  furnish  such  return, 
it  is  not  important  that,  with  relation  to  some  customers,  the  price 
is  not  enough.' " 

(To  be  continued  in  next  week's  issue  of  Rate  Research) 
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COMMISSION  DECISIONS 

OREGON 
224 — Rates 

Home  Telephone  Company  of  Condon,  Application  for  Authority  to 
Increase  Rates.  Decision  of  the  Oregon  Public  Service  Commission, 
Granting  an  Increase.     February  20,  1920. 

The  Home  Telephone  Company  of  Condon,  in  its  application  for 
authority  to  increase  its  rates,  claims  the  need  of  increased  revenues 
because  of  advances  in  the  cost  of  labor  and  material,  and  in  view 
of  the  projected  replacement  of  the  present  sw^itchboard  by  another 
of  larger  capacity  and  greater  efficiency  and  of  the  replacement  of 
approximately  forty  per  cent,  of  the  poles  within  the  near  future. 

310 — Valuation 

An  appraisal  of  the  property  was  made  concurrent  with  and  is  part 
of  this  proceeding,  and  an  analysis  of  the  utility's  operating  revenue 
and  expenses  was  presented  at  the  hearing.  On  the  basis  of  the  twelve 
months  ended  September  30,  1919,  the  revenues  were  shown  to  be 
$5,131.00  For  the  same  period,  operating  expenses,  including  an 
allowance  for  depreciation,  and  taxes,  equalled  approximately 
$4,455.00.  There  then  remained  $676.00  as  an  operating  income. 
Further  testimony  indicated  that  the  increased  wages  and  other  in- 
creased operating  costs  would  very  materially  decrease  the  amount  of 
this  operating  income. 

The  Commission  says : 

*Tf  the  rental  of  $720.00  paid  for  the  use  of  the  plant  is  deducted 
from  the  $676  above  it  shows  an  apparent  loss  to  the  lessee  for  this 
period. 

"Although  the  rental  amount  is  probably  considered  by  the  owner 
as  covering  both  the  return  on  his  plant  value,  and  also  the  depre- 
ciation thereon,  while  leased  to  applicant,  the  latter  included  depre- 
ciation in  his  own  expenses  in  presenting  this  matter  at  the  hearing. 
Having  made  an  allowance  for  depreciation  and  operating  expenses, 
there  remains  to  be  considered  by  the  Commission  only  a  fair  re- 
turn upon  the  fair  value  of  this  utility  property  regardless  of  owner- 
ship. The  amount  of  such  fair  return,  and  such  amount  only,  will 
be  allowed  in  the  rate  hereinafter  fixed. 

"As  an  offset  to  the  error  in  twice  presenting  in  effect  the  allowance 
for  depreciation,  there  have  been  marked  increases  in  the  wage 
scale  of  telephone  employees,  and  in  the  cost  of  materials  used  for 
current  maintenance.  Depreciation  on  the  replaaements  to  be 
shortly  made  at  increased  cost  will  be  correspondingly  higher.  As 
a  result  we  find  that  only  a  very  moderate  net  increase  in  rates  is 
justifiable. 
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"The  increased  rental  now  paid  for  use  of  desk  telephone  over  that 
for  wall  phone  at  50  cents  per  month  is  unreasonably  high,  and  will 
be  reduced  to  the  now  almost  universally  standard  amount  of  25 
cents  per  month.  The  rates  for  extensions  are  also  fixed  to  conform 
to  standard  practice.  Two  party  rates  for  both  business  and  resi- 
dence service  are  provided. 

*Tt  is  evident  that  the  value  of  the  existing  plant  is  not  the  proper 
one  for  basing  rates  for  future  service  delivered  by  a  new  and  im- 
proved plant,  the  cost  of  which,  at  this  time,  is  not  definitely  known, 
We  consequently  will  not  find  a  value  for  rate  making  purposes 
at  this  time.  However,  revenues,  expenses,  and  operating  income 
(return)  considering  a  new  and  improved  plant,  have  been  esti- 
mated and  serve  as  a  basis  for  the  rates  hereinafter  prescribed." 

WISCONSIN 

122 — Just  and  Reasonable  Charges 

Friendship  Electric  Light  and  Power  Company,  Application  for 
Authority  to  Increase  Rates.  Decision  of  the  Wisconsin  Railroad 
Commission,  Denying  the  Application.     February  27,  1920. 

The  Friendship  Electric  Light  and  Power  Company  filed  an  applica- 
tion for  authority  to  increase  its  rates,  alleging  that  a  change  from 
133  cycle  energy  to  60  cycle  energy  is  being  demanded  and  that  this 
will  make  necessary  extensive  reconstruction  work  on  both  power 
plant  equipment  and  lines  and  further  that  the  present  financial  con- 
dition of  the  company  is  such  that  the  cost  of  new  eqviipment,  addi- 
tional flowage,  etc.,  would  be  an  unwarranted  expenditure  of  funds 
at  the  present  time. 

The  Commission  says : 

"In  our  minds  there  is  little  doubt  that  a  substantial  increase  in 
revenue  will  result  when  the  system  is  changed,  through  the  power 
loads  taken  on  as  well  as  from  the  natural  increase  in  lighting  load 
with  the  growth  of  the  villages.  From  the  facts  submitted,  the 
Commission  does  not  deem  an  increase  in  rates  warrantable  at  this 
time.  While  the  company  has  not  in  the  last  two  years  been  making 
a  return  generally  considered  as  normal,  in  the  previous  years  the 
return  was  excessive  and  the  rates  were  reduced  by  order  of  the 
Commission. 

"In  general  the  Commission  does  not  believe  that  increases  in  rates 
are  justified  prior  to  improvements  and  enlargements  unless  the 
present  and  past  return  has  been  unusually  small  and  the  prospects 
for  the  future  are  no  better.  In  this  case  little  or  no  increases  in 
operating  expenses  will  result  and  there  appears  to  be  a  good  field 
for  growth  of  load. 

"Under  the  present  conditions  the  rates  proposed  should  not  be 
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approved.  If  experience  with  changed  methods  of  operation  indi- 
cate that  some  revision  is  necessary,  the  matter  can  be  brought  up 
at  a  later  time." 

MISSOURI 

132 — Protection  From  Competition 

Union  Electric  Light  and  Power  Company  v.  Libbe  Power  Company, 
Complaint  Against  Defendant  For  Generating  and  Selling  Electricity 
Without  Having  Secured  the  Consent  of  the  Commission.  Decision 
of  the  Missouri  Public  Service  Commission,  Dismissing  the  Com- 
plaint.   December  31,  1919. 

The  defendant  generates  and  sells  electricity  to  his  own  factory,  the 
Bone  and  Bit  Products  Company,  and  to  the  Missouri  Meerschaum 
Company  and  Hirschl  and  Bendheim.  The  defendant  testified  that  he 
had  not  offered  electricity  for  power  for  sale  to  the  public  at  Washing- 
ton, Missouri,  and  has  not  procured  a  certificate  of  convenience  and 
necessity  as  provided  by  section  72,  Public  Service  Commission  Law. 
The  complainant  is  a  corporation  organized  for  and  engaged  in  gener- 
ating, distributing  and  selling  electricity  for  light,  heat,  and  power, 
and  contends  that  it  has  the  right  to  be  protected  against  the  operations 
of  the  defendant  which  interfere,  or  have  a  tendency  to  interfere,  with 
the  business  of  the  complainant,  except  where  the  defendant  has 
secured  the  same  rights  that  the  complainant  has  for  the  same  pur- 
poses.   The  Commission  says: 

"If  the  defendant  is  an  electrical  corporation  within  the  meaning  of 
the  Public  Service  Commission  Law,  then  he  cannot  lawfully  con- 
tinue in  business  as  such  withovit  the  permission  of  the  Public  Ser- 
vice Commission,  Section  72,  Public  Service  Commission  Law.  .   .   . 

"It  is  the  purpose  of  the  Public  Service  Commission  Law  to  secure 
for  the  public  adequate  service  and  reasonable  rates  from  public 
service  corporations  by  regulation  by  law,  rather  than  by  competi- 
tion. An  electrical  corporation  cannot  begin  business  without  the 
permission  of  the  Commission,  it  being  the  evident  intent  of  the 
law  to  restrict  competition  and  protect  a  utility  company  in  the 
occupation  of  a  field  as  a  better  means  of  securing  good  results  for 
both  the  company  and  the  public  than  competition.  There  was  no 
complaint  against  the  defendant  until  he  undertook  to  cross  the 
public  street  at  Washington  to  serve  Hirschl  and  Bendheim.  If 
the  defendant  is  permitted  to  serve  Hirschl  and  Bendheim  without 
becoming  subject  to  regulation,  as  provided  by  the  Public  Service 
Commission  Law,  will  he  be  permitted  to  serve  others,  and  where 
is  the  line  to  be  drawn  at  which  he  must  stop  before  becoming  sub- 
ject to  regulation  as  an  electrical  corporation? 

"The  terms  'electrical  corporation'  and  'electric  plant'  are  defined  by 
subsections    12   and    13   of    Section  2,   Public   Service   Commission 
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Law,  which  were  construed  by  the  supreme  court  of  this  state  in 
the  case  of  State  ex  rel.  Danciger  &  Co.  v.  PubHc  Service  Commis- 
sion, 275  Mo.  483,  P.  U.  R.  1919  A,  1.  c.  353,  359.  The  court  in 
construing  the  statute  read  into  it  the  words  'pubHc  use'  upon  the 
ground  that  the  power  of  regulation  was  necessarily  based  upon  the 
devotion  of  the  property  to  public  use.  The  basis  of  regulation  so 
found  seems  to  be  somewhat  narrower  than  laid  down  by  the 
Federal  Supreme  Court  in  the  case  of  German  Alliances  Ins.  Co. 
V.  Kansas,  233  U.  S.  1.  c.  407,  408,  where  it  was  held  that  the  basis 
for  public  regulation  is  the  public  interest  in  the  business.   .    .    . 

"The  defendant  in  supplying  electricity  to  the  Missouri  Meerschaum 
Company  and  to  his  own  factory  was  obviously  not  devoting  his 
property  to  public  use.  Did  his  status  change  when  he  began  to 
sell  electricity  to  Hirschl  and  Bendheim?  Under  the  ruling  of  the 
court  in  the  Danciger  case,  supra,  the  Commission  holds  that  the 
defendant  is  not  engaged  in  generating  and  selling  electricity  for 
public  use,  and  that  the  defendant  is  not  an  electrical  corporation 
within  the  meaning  of  the  Public  Service  Commission  Law.  There- 
fore, the  complaint  herein  should  be  dismissed." 

REFERENCES 

RATES 

224— Rates 

Clear  Cut  Decision  Determines  Fares  in  Chicago.     Editorial.    Electric 
Railway  Journal,  February  28,  1920,  p.  422,  ^  page. 

"As  the  streets  are  for  the  use  of  all  citizens  of  the  state,  the  question  of  rates 
of  fare  is  not  one  of  local  concern,  merely,  or  of  local  politics."  In  this  pointed 
sentence  we  find  the  keynote  to  the  sound  views  of  the  Illinois  Supreme  Court, 
as  expressed  in  the  Chicago  Surface  Lines  fare  case.  The  decision  was  a 
sweeping  victory  for  the  companies,  reversing  the  lower  court  and  sustaining 
the  liberal  stand  taken  by  the  members  of  the  Public  Utilities  Commission.  It 
gave  little  consolation  to  the  municipal  authorities  who  had  been  insisting  on 
the  inviolability  of  the  5-cent  fare  provisions  in  the  contract  ordinances. 
While  the  Supreme  Court  had  previously  taken  the  positive  stand  that  the 
general  assembly  had  never  reliquished  to  municipalities  the  power  to  regulate 
rates  of  fare,  the  city  lawyers  contended  that  the  Chicago  situation  was  different 
because  the  ordinance  creating  the  contract  was  adopted  under  a  special  law. 
This  position,  the  court  said,  is  untenable. 

Perhaps  the  most  important  feature  of  the  decision  so  far  as  Illinois  utilities  are 
concerned  is  that  in  which  the  Supreme  Court  dismisses  the  objection  that  the 
Commission  had  no  authority  to  fix  a  temporary  rate  based  upon  increased 
operating  expenses,  and  could  only  make  a  change  upon  a  full  hearing  and 
examination  which  would  demonstrate  what  a  permanent  rate  ought  to  be. 
Some  outside  authorities  had  expressed  the  opinion  that  the  Illinois  utilities  act 
was  defective  in  this  particular.  The  court  holds  that  the  Commission  has  full 
authority  to  provido  for  emergency  orders.  It  sets  aside  the  contention  that  the 
city  did  not  have  a  reasonable  opportunity  to  be  heard  and  says  the  Commission 
would  be  justly  chargeable  with  neglect  of  duty  if  it  had  not  taken  prompt 
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action  to  save  the  companies  from  bankruptcy  at  a  time  when  the  employees  had 
secured  a  considerable  increase  in  wages  following  a  strike. 

The  Illinois  Public  Utilities  Commission  has  established  a  reputation  for  fair 
dealing  with  the  public,  employees  and  utilities  alike.  At  a  time  when  service 
was  brought  to  a  standstill  because  the  platform  men  were  insisting  that  they 
were  not  receiving  a  living  wage,  the  Commission  acted  as  arbitrator  and 
brought  about  an  adjustment  of  the  difficulty.  This  settlement  was  pleasing  to 
the  employees  and  to  the  public.  A  prompt  adjustment  of  fares  brought  relief 
to  the  companies,  yet  when  the  amount  of  revenue  produced  by  the  increased 
fares  appeared  excessive,  the  rates  were  again  lowered.  Several  recent  decisions 
of  the  state's  highest  court  have  strengthened  the  position  taken  by  the  Com- 
mission, and  it  is  expected  that  when  the  present  valuation  proceedings  are 
concluded  substantial  justice  will  be  done.  Meanwhile,  those  who  have  opposed 
the  higher  fare  petition  for  political  purposes  are  finding  that  innuendo  and 
threats  have  failed  to  swerve  either  the  utility  commissioners  or  the  courts. 

GENERAL 

980 — Public  Relations 

The  Art  of  Conciliation,  by  S.  M.  Kennedy.  Journal  of  Electricity, 
February  15,  1920,  p.  171,  3^4  pages. 

In  this  article  the  writer  discusses  what  the  basis  of  public  confidence 
in  the  utility  company  is,  and  how  it  may  be  won.    He  says : 

"The  regulation  of  public  utilities  by  State  Commissions  has  advanced  step 
by  step  during  recent  years,  and  it  is  inevitable  that  every  public  utility  com- 
pany in  the  United  States  will  eventually  be  subject  to  the  immediate  con- 
trol of  some  Commission  responsible  to  the  people.  In  the  main,  patrons, 
consumers,  managers,  owners  and  security  holders  of  such  properties  have 
been  satisfied  with  the  results  thus  far  achieved.  Uniform  rates  have  been 
established,  uniform  systems  of  accounting  have  been  put  into  eflfect  and  in 
some  directions  uniform  methods  of  operation  have  been  made  possible. 
Some  Commissions  have  very  broad  powers,  and  while  the  distinction  be- 
tween regulation  and  management  is  recognized,  there  is  always  a  possi- 
bility that  regulation  may  be  extended.  If  a  State  Commission  has  power 
to  dictate  what  rates  shall  be  charged,  what  shall  be  the  quality  of  service 
and  the  conditions  under  which  it  shall  be  supplied,  then  why  should  it 
not  control  the  personal  treatment  which  shall  be  given  customers  by  a 
public  utility  through  its  employees  ?  Are  not  civility,  courtesy  and  atten- 
tion as  much  a  part  of  good  service  as  the  rate  charged  or  the  voltage  de- 
livered? These  questions  are  asked,  but  such  minute  supervision  is 
not  advocated.  However,  the  trend  of  the  times  may  bring  some  surprises 
in  this  direction.  It  would  not  be  an  improbable  thing  for  traveling  rep- 
resentatives of  a  Commission  to  drop  into  some  of  the  public  offices  of 
utility  companies,  just  to  learn  at  first  hand  how  the  company  treats  its 
patrons  across  the  counter.";  and  over  the  telephones,  and  through  this  agency 
a  few  company  managers  might  be  enlightened  about  the  way  their  assistants 
are  handling  the  public.  Maybe  the  trend  of  the  times  is  pointing  to 
something  still  more  radical.  Is  it  not  within  the  bounds  of  possibility  that 
some  commissions  might  put  a  premium  upon  records  of  broad  public  policy 
and  the  personal  touch  in  management  and  a  penalty  may  be  imposed  where 
a  company's  reputation  in  this  regard  is  below  a  desired  standard.  Such 
premiums  and  penalties  might  be  easily  provided  when  rate  fixing  investi- 
gations are  under  way.  All  rates  are  calculated  upon  a  basis  to  yield  a 
certain  net  return  on  the  capital  invested.  An  increase  of,  say  one  per  cent, 
above  the  average  allowed,  would  be  a  handsome  premium  for  some  com- 
panies, and  a  decrease  of  one  per  cent,  would,  in  some  cases,  be  a  severe 
penalty. 
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State  of  New  Y'ork       )        gg_ 
County  of  New  York    j 

Before  me,  a  Notary  in  and  for  the  State  and  county  aforesaid,  personally  appeared  Irene  J.  Jindra,  who, 
having  been  duly  sworn  according  to  law,  deposes  and  says  that  she  is  the  Associate  Editor  of  Kate  Besearch, 
and  that  the  following  is,  to  the  best  of  her  knowledge  and  belief,  a  true  statement  of  the  ownership,  man- 
agement, etc.,  of  the  aforesaid  publication  for  the  date  shown  in  the  above  caption,  required  by  the  Act  of 
August  24,  1912,  embodied  in  section  443,  Postal  Laws  and  Kegulations  printed  on  the  reverse  of  this 
form,  to  wit: 

1.  That  the  names  and  addresses  of  the  publisher,   editor,  managing  editor,   and  business  managers  are: 

Name  of  Publislier.  (  Post  Office  address. 

National  Klcctric  Light  As-sociation (       29   \V.    39th  St.,  New  York,  N.   Y. 

Editor,   Fred  W.   Herbert,   29   West   39th   Street,   New  York,  N.  Y. 

Managing   Editor,   none. 

Business  Managers,  none. 

Associate  Editor,  Irene  J.  Jindra,  29  West  39th  Street,  New  Y'ork,  N.   J. 

2.  That  the  owners  are:  (Gives  names  and  addresses  of  individual  owners,  or,  if  a  corporatoon,  give  itS'  name 
and  the  names  and  addresses  of  stockholders  owning  or  holding  1  per  cent  or  more  of  the  total  amount  of  stock). 

National  Electric  Light   Association.      Membership   approximately    10,000. 
B.    H.   Ballard,   President,   Los   Angeles,    California. 
S.   A.    Sewall,   Acting   Secretary,   New  York,   N.   Y. 
H.    C.   Abell,   Treasurer,   New  York.   N.   Y. 

3.  That  the  known  bondholders,  mortgagees,  and  other  security  holders  owning  or  holding  1  per  cent  or 
more  of  total  amount  of  bonds,  mortgages,   or  other  securities  are:   None. 

4.  That  the  two  paragraphs  next  above,  giving  names  of  the  owners,  stockholders  and  security  holders,  if 
any,  contain  not  only  the  list  of  stockholders  and  security  holders  as  they  appear  upon  the  books  of  the  com- 
pany, but  also,  in  cases  where  the  stockholder  or  security  holder  appears  upon  the  books  of  the  company  as 
trustee  or  in  any  other  fiduciary  relation,  the  name  of  the  person  or  coi-poration  for  whom  stich  trustee  is 
acting,  is  given ;  also  that  the  said  two  paragraphs  contain  statements  embracing  affiant's  full  knowledge  and 
belief  as  to  the  circumstances  and  conditions  under  which  stockholders  and  security  holders  who  do  not  appear 
upon  the  books  of  the  company  as  trustees,  hold  stock  and  securities  in  a  capacity  other  than  that  of  a  bona 
fide  owner;  and  this  affiant  has  no  reason  to  believe  that  any  other  person,  association,  or  corporation  has  any 
interest,   direct  or  indirect,  in  the  said  stock,  bonds,  or  other  securities  than  as  so  stated  by  him. 

(Signed)  National  Electric  Light  Association', 

Irene  J.  Jindra,  Associate  Editor. 

Sworn  to  and  subscribed  before  me  this   3 nth  day  of  March,  192  0.  (Signed)      Chester  A.   Dick. 

(Seal)  (My  Commission  expires  March   30.    1921.) 
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COMMISSION  DECISIONS 

ILLINOIS 

300 — Investment  and  Return 

Freeport  Gas  Company,  Application  For  Authority  to  Increase  Rates. 
Decision  of  the  IlHnois  Pubhc  Utihties  Commission,  Granting  an  In- 
crease.   January  3,  1920. 

The  Freeport  Gas  Company  filed  a  rate  schedule  with  the  Commission, 
in  which  it  proposed  to  advance  the  rates  for  general  gas  service  in 
the  city  of  Freeport.  Accompanying  the  rate  schedule  was  a  petition 
in  which  the  Freeport  Gas  Company  requested  permission  to  place  in 
effect  all  operating  expenses,  taxes,  interest  on  funded  and  floating  in- 
debtedness, and  dividends  on  its  preferred  stock.  The  company  also 
requested  that  advanced  rates  be  at  once  placed  in  effect,  with  the 
understanding  that  if  the  Commission  subsequently  determined  that 
such  rates  and  charges  were  excessive,  there  would  be  refunded  to  its 
consumers  all  amounts  in  excess  of  the  fair  and  reasonable  rates 
ultimately  determined  by  the  Commission. 

310— Valuation 

Evidence  was  offered  as  to  the  value  of  the  property,  and  its  costs  of 
operation  were  presented  in  detail.  A  complete  inventory  and  several 
appraisals  of  the  property,  made  by  engineers  representing  petitioner, 
the  city  of  Freeport,  Illinois,  and  the  Commission,  form  part  of  the 
evidence  in  the  case. 

The  Commission  says : 

"In  Smyth  v.  Ames,  169,  U.  S.  466.  546,  the  Court  says :  'What  the 
company  is  entitled  to  ask  is  a  fair  return  upon  the  value  of  that 
which  it  employs  for  the  public  convenience.  On  the  other  hand, 
what  the  public  is  entitled  to  demand  is  that  no  more  be  exacted 
from  it  for  the  use  of  a  public  highway  than  the  services  rendered 
by  it  are  reasonably  worth.' 

"From  the  foregoing  language  of  the  Supreme  Court  of  the  United 
States  it  is  plain  the  Commission,  in  fixing  just  and  reasonable  rates, 
cannot  be  guided  by  the  earnings  that  may  be  necessary  to  cover 
interest  and  dividends,  but  must  determine  the  fair  value  of  the 
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property  for  rate  making  purposes  and  reasonable  sums  to  provide 
operating  expenses,  taxes,  depreciation,  and  return  upon  investment. 

319— Land 

The  Company  purchased  in  August,  1913,  a  tract  of  land,  ostensibly 
as  a  site  for  a  future  office  building.  Regarding  the  value  of  this  land, 
to  be  included  in  the  appraisal  of  the  property,  the  Commission  says : 

"Evidence  in  this  case  does  not  disclose  when  the  company  expects 
to  use  this  land  for  office  building  purposes.  The  company  pur- 
chased the  tract  about  six  years  ago  and  has  thus  far  not  improved 
it.  Were  evidence  conclusive  that  this  land  would  be  used  by  the 
company  within  a  reasonable  time  there  is  no  doubt  its  value  should 
be  included  in  the  fair  rate  making  value  of  the  property.  In  the 
absence  of  such  evidence  the  Commission  is  of  the  opinion,  and  so 
linds,  that  this  land  ought  not  be  considered  as  used  or  useful  in 
the  conduct  of  the  business  of  the  company,  and  that  its  value 
should  be  excluded  in  determining  the  fair  rate  making  value  of  the 
property.  (See  City  of  Springfield  v.  Springfield  Gas  &  Electric  Co., 
P.  U.  R.  1916,  C,  281 ;  City  of  Peoria  v.  Central  Union  Telephone 
Co.,  P.  U.  R.  1918,  E,  74;  Jacksonville  Railway  &  Light  Co.,  I.  P. 
U.  C.  Opinions  and  Orders  1916,  417. 

315.1 — Going  Value 

"From  the  evidence  in  this  case  the  Commission  can  find  no  basis 
for  a  separate  allowance  for  going  value.  However,  in  fixing  the 
fair  rate  making  value  of  the  property  herein  involved  the  Com- 
mission will  take  into  consideration  "that  there  is  an  element  of 
value  in  an  assembled  and  established  plant,  doing  business  and 
earning  money."  (Des  Moines  Gas  Co.  v.  Citv  of  Des  ]\Ioines, 
238  U.^S.  153-163.) 

360 — Depreciation 

"The  principles  involving  depreciation  have  heretofore  been  treated 
at  length  by  this  Commission.  (See  City  of  Springfield  v.  Spring- 
field Gas  &  Electric  Co.,  P.  U.  R.  1916  C,  345),  and  therefore  need 
not  at  this  time  be  discussed  in  detail.  All  of  the  appraisals  placed 
in  evidence  in  this  case,  except  the  one  submitted  by  Lea,  contain 
deductions  for  the  depreciation  accrued  at  the  time  of  the  valuation. 
Without  extended  discussion,  it  may  be  stated  as  the  opinion  of  this 
Commission  that,  in  equity  to  the  consumers  and  the  utility,  the 
weight  of  authority  compels  a  reasonable  deduction  from  cost  new 
for  accrued  physical  and  functional  depreciation.  In  this  case  the 
Commission  will  be  guided  by  the  principles  laid  down  in  City  of 
Springfield  v.  Springfield  Gas  &  Electric  Co.,  supra,  a  position  up- 
held by  the  United  States  Supreme  Court  in  Knoxville  v.  Knoxville 
Water  Co.,  212  U.  S.   1,  in  which  the  Court  said: 


'<  <*     *     * 


The  cost  of  reproduction  is  one  way  of  ascertaining 
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the  present  value  of  a  plant  like  that  of  a  water  company,  but  the 
test  would  lead  to  obviously  incorrect  results,  if  the  cost  of  repro- 
duction is  not  diminished  by  the  depreciation  which  has  come  from 
age  and  use     *     *     * 

"  'The  cost  of  reproduction  is  not  always  a  fair  measure  of  the 
present  value  of  a  plant  which  has  been  in  use  for  many  years.  The 
items  composing  the  plant  depreciate  in  value  from  year  to  year  in 
a  varying  degree     *     *     * 

*'  Tt  is  not  easy  to  fix  at  any  given  time  the  amount  of  depreciation 
of  a  plant  whose  component  parts  are  of  dilTerent  ages  with  differ- 
ent expectations  of  life.  But  it  is  clear  that  some  svibstantial  allow- 
ance for  depreciation  ought  to  have  been  made  in  this  case    *    *    *' 

"Section  14  of  the  Illinois  Public  Utilities  Act  provides: 

*'  'The  Commission  may,  from  time  to  time,  ascertain  and  determine, 
and  by  order  fix  the  proper  and  adequate  rate  of  depreciation  of 
the  several  classes  of  property  for  each  public  utility.' 

"The  record  is  not  clear  as  to  whether  in  the  past  the  Freeport  Gas 
Company  has  made  sufficient  provision  to  care  for  accruing  de- 
preciation. It  appears  that  various  reserves  have  been  provided, 
particularly  for  maintenance  in  connection  with  such  articles  as 
benches,  meters,  motor  equipment,  stable  equipment,  and  for  various 
repairs. 

"Regardless  of  whether  or  not  the  company  in  the  past  has  pro- 
vided a  proper  reserve  fund  to  care  for  accruing  depreciation,  it  is 
entitled,  in  addition  to  all  operating  expenses,  taxes,  and  return 
upon  investment,  to  earn  a  sufficient  amount  each  year  to  care  for 
the  physical  and  functional  depreciation  in  its  property.  In  the  uni- 
form system  of  accounts  prescribed  by  this  Commission  for  Gas 
companies,  effective  January  1,  1919,  all  funds  established  for  the 
purpose  of  caring  for  accruing  depreciation  must  be  credited  with 
any  earnings  arising  therefrom. 

"In  this  case,  considering  the  probable  earnings  from  such  fund, 
the  Commission  is  of  the  opinion,  and  so  finds,  that  petitioner  should 
be  allowed  to  earn  each  year  to  care  for  accruing  depreciation  the 
sum  of  $7020  which,  based  upon  estimated  annual  sales  of  117,000,- 
000  cubic  feet  of  gas,  is  equivalent  to  six  cents  (6c.)  per  thousand 
cubic  feet.  The  Commission  further  finds  that,  beginning  January 
1,.1920,  there  shall  be  annually  set  aside,  to  care  for  accruing  depre- 
ciation, the  sum  of  $7020,  plus  one  and  one-half  per  cent.  (1^%) 
of  all  depreciable  additions  and  betterments  to  the  property. 

310 — Valuation 

"Of  fundamental  importance  in  the  fixing  of  just  and  reasonable 
rates  is  the  determination  of  the  fair  rate  making  value  of  the  prop- 
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erty  used  and  useful  in  rendering-  the  service.  In  numerous  cases 
involving  the  fixing  of  rates  our  courts  have  laid  down  basic  rules 
governing  the  principles  involved  in  such  cases.  Smyth  v.  Ames, 
169  U.  S.  466,  Minnesota  Rate  Cases  (230  U.  S.  352),  Knoxville 
V.  Knoxville  Water  Company,  212  U.  S.  1     *     *     * 

"Upon  the  fair  value  of  its  property  devoted  to  furnishing  gas 
service,  petitioner  is  entitled  to  earn  a  reasonable  return.  In  deter- 
mining such  fair  value  in  this  case  the  Commission  has  followed  the 
principles  laid  down  in  the  Minnesota  Rate  Cases,  230  U.  S.  352, 
supra.,  where  it  is  said : 

*'  'The  ascertainment  of  that  value  is  not  controlled  by  artificial 
rules.  It  is  not  a  matter  of  formulas,  but  there  must  be  a  reason- 
able judgment,  having  its  bases  in  a  proper  consideration  of  all 
relevant  facts     *     *     *' 

"After  considering  all  the  evidence  and  arguments  of  counsel  in  this 
case  bearing  upon  the  valuation  of  the  property  herein  involved,  the 
investment  therein,  its  original  cost,  its  cost  to  reproduce,  and  pres- 
ent value,  including  all  overheads ;  preliminary  costs ;  costs  of 
engineering,  supervision,  interest,  insurance,  organization,  and  legal 
expenses  during  construction ;  working  capital ;  materials  and  sup- 
plies ;  and  all  other  elements  of  value,  tangible  and  intangible,  and 
considering  the  plant  is  now  a  going  concern  in  successful  operation, 
the  Commission  finds  the  fair  value  of  petitioner's  property  for  the 
purpose  of  determining  just  and  reasonable  rates,  is  $525,000. 

340 — Rate  of  Return 

"Under  accepted  theories  of  public  utility  regulation,  it  is  axiomatic 
that  the  fair  value  of  property  devoted  to  public  service  is  entitled 
to  a  reasonable  recompense.  The  Commission  has  heretofore  in 
numerous  decisions  pointed  out  the  elements  involved  in  reasonable 
rates  of  return. 

"Besides  the  cost  of  money,  which  varies  with  the  prices  of  other 
commodities,  it  appears  reasonable  to  reward  management  of  a 
public  utility  enterprise  in  proportion  to  results  achieved,  a  propo- 
sition based  upon  sound  business  principles  and  economic  laws, 
and  a  principle  that  has  heretofore  been  recognized  by  this  Com- 
mission.     (See   Lincoln   v.   Lincoln  Water   &    Light    Co.,   supra.) 

"In  the  case  of  Omaha  and  Council  Bluffs  Street  Railway  Com- 
pany V.  Nebraska  State  Railway  Commission  et  al.,  the  Nebraska 
Supreme  Court  said : 

"  'Capital  can  be  attracted  to  these  enterprises  only  as  there  is  con- 
fidence that  fair  returns,  under  reasonably  capable  management, 
will  be  allowed.'     (P.  U.  R.  1919F.,  p.  308.) 

"The   evidence   in   this   case   shows   the   local   management   of   the 
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petitioner  is  efficient,  economical,  and,  with  the  exception  of  a  brief 
period,  has  furnished  reasonably  satisfactory  service. 

"Taking  into  consideration  the  evidence  in  this  case,  the  Commis- 
sion is  of  the  opinion,  and  so  finds,  the  company  is  entitled  to  an 
annual  rate  of  return  upon  the  fair  value  of  its  property  herein- 
before determined  of  between  seven  and  seven  and  one-half  per 
cent." 

CALIFORNIA 
500 — Rate  Practice 

Excelsior  Water  and  Mining  Company.  Application  for  Authority 
to  Increase  Rates.  Decision  of  the  California  Railroad  Commission, 
Granting  an  Increase.     January  9,  1920. 

Excelsior  Water  and  Mining  Company,  a  public  utility  engaged  in  the 
business  of  selling  water  for  irrigation  in  Nevada,  Yuba  and  Placer 
counties.  State  of  California,  asks  authority  to  increase  its  rates,  and 
alleges  that  its  income  is  unremunerative  and  does  not  produce  suffi- 
cient revenue  to  meet  operating  expense,  depreciation  and  a  return 
upon  the  value  of  its  plant,  and  prays  that  the  Railroad  Commission 
establish  a  rate  of  $45  per  miner's  inch,  or  a  reasonable  rate. 

The  Commission  says : 

"It  appears  that  the  company  does  not  actually  record  the  use  of 
water  on  all  of  its  own  lands,  and  in  one  instance  a  portion  of  a 
holding  was  irrigated  and  no  charge  was  made  nor  use  of  the 
water  reported.  Because  of  these  practices  it  is  impossible  to  de- 
termine what  income  would  be  produced  from  the  use  of  water 
by  any  given  rate  schedule.  In  another  instance,  water  is  diverted 
from  the  stream  by  another  company,  also  owned  and  controlled  by 
the  same  ownership  as  applicant,  and  delivered  at  the  intake  of 
applicant's  canal.  This  company  charges  applicant  the  same  rate 
for  this  service  as  applicant  charges  its  consumers,  claiming  that 
there  is  a  reduction  of  loss  by  evaporation  and  seepage  due  to  thus 
transmitting  the  water.  Excelsior  Water  and  Mining  Company 
loses  by  this  transaction,  because  it  expends  money  in  distributing 
this  water  to  its  consumers.  We  suggest  that  it  correct  these 
inefficient  and  uneconomical  methods  of  operation,  and  in  the  future 
exercise  more  care  in  the  conduct  of  its  business. 

'Tt  is  apparent,  however,  that  ap])licant  is  entitled  to  a  rate  increase, 
in  view  of  the  fact  that  the  present  rate  schedule  produces  approxi- 
mately $10,000  less  than  the  necessary  operating  expenses. 

"It  then  remains  to  determine  the  amount  which  should  in  fairness 
be  paid  by  the  consumers  for  the  service  rendered  in  view  of  the 
crops  produced  and  the  conditions  under  which  they  are  produced. 

"Certain  consumers  in  the  lower  districts  have  been  irrigating  a 
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considerable  area  planted  to  rice,  with  water  which  owing  to  the 
topographical  conditions  cannot  be  used  at  present  for  the  irriga- 
tion of  orchards  or  other  crops.  Furthermore,  a  large  area  is 
irrigated  for  pasture.  This  use  of  water  is  uneconomical  and  can- 
not survive,  even  with  a  comparatively  low  rate. 

"Applicant,  however,  has  clearly  dedicated  its  water  for  use  within 
this  district,  and  it  would  be  unfair  to  consumers  to  establish  a  pro- 
hibitive rate.  This,  we  believe,  would  so  reduce  the  use  of  water 
that,  despite  increased  rates,  applicant's  gross  revenue  would  be 
materially  reduced. 

"This  Commission  urges  upon  the  water  users  of  this  system  that 
they  use  their  best  endeavor  to  put  the  water  to  a  higher  use,  either 
by  developing  orchards  or  otherwise,  and  gradually  eliminate  the 
use  of  water  for  purposes  which  must  necessarily  be  unprofitable 
in  a  district  where  the  cost  of  water  delivered  is  high. 

"The  development  of  a  further  water  supply  for  any  considerable 
area  of  land  under  this  system  would  necessitate  the  construction 
of  a  dam  for  the  purpose  of  impounding  water. 

"This  development,  however,  is  dependent  upon  the  water  users 
putting  their  land  to  its  most  beneficial  use.  We  believe  that  there 
should  be  concerted  action  on  the  part  of  applicant,  and  all  of  its 
consumers,  to  develop  this  district  and  put  the  water  to  a  much 
higher  use  than  that  use  which  at  present  prevails.  In  fairness  to 
the  company,  a  rate  schedule  cannot  be  long  maintained  which  does 
not  produce  an  income  sufficient  to  make  the  operation  of  the  sys- 
tem profitable.  We  suggest  to  the  consumers  and  other  landowners 
within  this  district  that  immediate  steps  be  taken  to  further  de- 
velop the  lands  receiving  their  water  supply  from  this  system,  and 
that  they  co-operate  with  the  company  in  securing  an  additional 
water  supply.  The  importance  of  such  action  cannot  be  over- 
emphasized, in  view  of  the  fact  that  the  very  life  of  this  district, 
from  an  agricultural  standpoint,  is  dependent  thereon." 


COURT  DECISIONS 
ILLINOIS 

300 — Investment  and  Return 

State  Public  Utilities  Commission  ex  rel.  City  of  Springfield  v.  Spring- 
field Gas  &  Electric  Company.  Decision  of  the  Supreme  Court  of 
Illinois.  December  17.  1919.  Rehearing  Denied  Februarv  6.  1920. 
(Continued  from  17  Rate  Research  5-11.) 

317 — Construction  in  Advance  of  Present  Needs 

It  is  contended  by  appellee  that  the  commission  did  not  include  in  its 
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valuation  a  1,000,000- foot  gasholder  erected  by  the  company  in  1913. 

The  Court  says : 

"The  commission  found  that  a  portion  of  the  capacity  of  this  1,000,- 
000-foot  gasholder  necessarily  would  be  used  and  useful  for  gas- 
making  purposes  in  Springfield  at  the  date  of  the  valuation,  and  that 
a  greater  proportion  of  the  capacity  will  be  required  by  the  con- 
sumers from  year  to  year  until  the  full  capacity  is  finally  utilized. 
It  found  that  the  capacity  of  the  holder  was  not  unduly  large  in 
view  of  appellant's  probably  justifiable  faith  in  the  near  future 
growth  of  gas  sales  in  Springfield  to  reach  a  send-out  which  would 
utilize  the  ultimate  holder  capacity.  The  evidence  shows  the  value 
of  this  holder,  with  its  auxiliary  mains  and  accessories,  to  be  ap- 
proximately $100,000.  Because  of  the  fact  that  the  whole  capacity 
of  the  holder  was  not  in  use  at  the  time  of  the  appraisal,  the  com- 
mission found  that  'for  rate-making  purposes  obviously  only  a 
proper  proportion  of  the  cost  of  the  gas-holder  (and  accessories) 
is  to  be  taken  into  consideration  in  reaching  a  reasonable  conclusion 
as  to  an  equitable  total  valuation  of  the  gas  property  in  Springfield' ; 
but  the  commission  does  not  state  what  portion  of  the  value  is 
equitable,  or  what  allowed  on  this  item  of  property  towards  the  total 
valuation  of  the  gas  property  of  appellant.  It  is  not  necessary  that 
every  article  of  property  be  separately  valued  but  where  it  appears 
from  the  finding  of  the  commission  that  only  a  certain  proportion 
of  the  actual  value  of  the  whole,  or  any  considerable  part  of  the 
property  of  the  utility,  is  to  be  taken  into  consideration,  then  such 
value  must  be  stated  by  the  commission,  or  the  proportion  consid- 
ered must  be  stated  ;  otherwise,  this  court  will  be  helpless  in  an 
effort  to  review  the  reasonableness  of  the  commission's  findings  and 
order.  It  is  impossible  from  the  state  of  this  record  to  determine 
whether  or  not  a  just  proportion  of  the  value  of  this  holder  was 
allowed  in  determining  the  total  value  of  all  the  gas  property  of 
this  utility. 

340 — Rate  of  Return 

"The  commission  fixed  as  a  fair  rate  of  return  upon  a  fair  value  of 
appellee's  used  and  useful  gas  property  in  Springfield  7  per  cent, 
per  annum.  It  is  not  seriously  contended  that  this  is  not  a  reason- 
able rate  of  return,  and  we  think  the  authorities  support  the  finding. 
What  is  a  reasonable  return  is  a  question  of  fact,  the  solution  of 
which  calls  for  the  exercise  of  sound  judgment  and  common  sense. 
Duluth  Street  Railway  Co.  v.  Railroad  Com.,  supra.  Ordinarily 
the  utility  is  entitled  to  a  rate  of  return  not  less  than  the  legal  rate 
of  interest.  Brymer  v.  Butler  Water  Co.,  supra.  There  is  no  par- 
ticular rate  of  compensation  which  must  in  all  cases  and  in  all  parts 
of  the  country  be  regarded  as  sufficient  for  capital  invested  in  busi- 
ness enterprises.  Such  compensation  must  depend  greatly  upon 
circumstances  and  locality.  Among  other  things,  the  amount  of 
risk  in  the  business  is  a  most  important  factor,  as  well  as  the  locality 
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where  the  business  is  conducted  and  the  rate  expected  and  usually 
realized  there  upon  investments  of  a  somewhat  similar  nature  with 
regard  to  the  risk  attending  them.  We  do  not  think  the  action  of 
the  commission  in  fixing  this  rate  was  arbitrary  or  unreasonable. 
This  conclusion  finds  support  in  Wilcox  v.  Consolidated  Gas  Co., 
supra. 

The  Court  concludes : 

"The  questions  presented  in  this  case  are  largely  questions  of  busi- 
ness judgment,  and  no  rule  can  be  laid  down  which  can  be  applied 
mathematically  to  every  situation.  Each  case  must  rest  largely 
upon  its  own  facts.  We  are  aware  of  the  grave  character  of  the 
questions  with  which  we  have  had  to  deal  and  of  the  great  injury, 
not  only  to  private  interests  but  to  the  public  at  large,  that  may 
result  from  error.  The  same  may  be  said  of  any  legislative  policy 
in  matters  of  moment.  We  have  dealt  with  the  legal  principles 
underlying  this  case,  but  the  ultimate  question  is  a  question  of  busi- 
ness, and  results  cannot  be  predicted.  In  such  a  case  the  commis- 
sioners ought  to  move  with  caution.  An  unwise  administration  of 
regulatory  laws  will  drive  capital  from  this  field  and  bring  on  public 
calamity  by  causing  the  utilities  to  cease  to  function.  It  is  equally 
important  to  the  public  and  the  utility  that  the  rates  established  be 
just  and  reasonable. 

"For  the  reason  that  the  commission  wholly  excluded  from  its  con- 
sideration that  element  of  value  known  as  going  value,  and  for  the 
reason  that  the  commission  has  not  indicated  what  portion  of  the 
value  of  the  1,000,000- foot  gasholder  was  considered  by  it  in  reach- 
ing the  value  of  the  gas  property  of  the  appellant,  the  circuit  court 
properly  set  aside  its  decision.  But  the  circuit  court  erred  in  not 
remanding  the  cause  for  further  proceedings.  The  judgment  of 
the  circuit  court  of  Sangamon  county  is  therefore  modified  by  re- 
manding the  cause  to  the  Public  Utilities  Commission  for  further 
proceedings  in  accordance  with  the  views  hereinbefore  expressed, 
and  the  judgment  so  modified  is  afifirmed." 


REFERENCES 
RATES 


224— Rates 


Fares  Are  Seeking  High  Level,  by  Harlow  C.  Clark.  A.E.R.A.  Febru- 
ary, 1920,  p.  783,  31  pages. 

The  writer  discusses  increases  in  fares  made  in  1919,  and  the  conditions  in  all 
cities  having  a  population  of  more  than  25,000,   as  they  now  exist.     He   says : 

"Increased  fares  in  some  form  or  another  are  now  efifective  in  all  but  56 
of  the  273  cities  in  the  United  States  having  a  population  of  25,000  or  more. 
The  cash  fare  in  196  of  them  is  more  than  five  cents,  in  118  of  them  more 
than  six  cents,  in  64  of  them  more  than  seven  cents,  and  in  34  of  them 
more  than  eight  cents. 
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"In  all  but  15  of  the  68  cities,  with  more  than  100,000  population,  the  cash 
rate  is  more  than  five  cents;  in  40  of  the  62  cities  between  50,000  and  100,000, 
it  is  more  than  five  cents,  and  in  103  of  the  142  cities  having  less  than  50,000 
it  is  more  than  five  cents. 

"In  Colorado.  Connecticut,  Delaware,  the  District  of  Columbia.  Illinois, 
Maine,  Maryland.  Massachusetts,  Missouri,  New  Hampshire.  New  Jersey, 
North  Carolina.  Oregon,  South  Carolina.  Rhode  Island  and  Virgiiiia  the 
fares  in  every  city  of  more  than  25,000  have  been  increased.  In  Michigan 
and  Pennsylvania,  the  fares  in  all  but  one  city  have  been  increased,  while 
of  New  York's  22  cities  having  more  than  25,000  but  two  remain  without 
some  form  of   increase.    *    *    * 

"In  150  of  the  217  cities  in  which  fares  have  been  increased,  the  increase 
has  been  the  result  of  the  action  of  State  commissions,  in  44  of  municipal 
authorities,  in  two  of  courts  and  in  21  of  automatic  regulation  under 
service  at  cost  plans. 

"In  Minneapolis  and  Denver,  ordinances  embracing  service  at  cost  prin- 
ciples have  been  defeated  by  the  electorate.  In  Rochester.  St.  Paul,  Toledo, 
Oakland,  Syracuse,  Norfolk.  Berkeley  and  Alameda  service  at  cost  plans 
have  been  proposed.  In  Detroit  and  Duluth  public  ownership  proposals 
have  been  defeated  by  the  electorate.  In  Detroit  the  building  of  a  com- 
peting line  has  been  proposed  and  in  Toledo  a  proposition  to  purchase  the 
existing  system  will  be  submitted  to  vote." 

Tables  of  the  rates  of  fare  in  efifect  in  the  cities  of  the  United  States  having 
a  population  of  25,000  or  more  are  given,  together  with  a  statement  of  the 
specific  situation   in  each  city. 

COURT   DECISION   REFERENCES 
310 — Valuation 

Potomac  Electric  Power  Company  v.  Public  Utilities  Commission  of 
the  District  of  Columbia.  Decision  of  the  Supreme  Court  of  the 
District  of  Columbia,  Dismissing  the  Complaint  in  Its  Review  of  the 
Findings  of  the  Commission  as  to  the  Value  of  the  Company's  Prop- 
erty.    March  2.  1920. 

This  is  a  bill  in  Equity,  filed  by  the  Potomac  Electric  Power  Company,  In- 
corporated, against  the  Public  Utilities  Commission  of  the  District  of  Co- 
lumbia, for  the  review  of  the  Supreme  Court  of  the  findings  of  the  Com- 
mission in  the  matter  of  the  valuation  of  the  property  of  the  Power  Com- 
pany, filed  Mav  2,  1917.  (Reported  in  11  Rate  Research  103-109  119-124, 
135-142.)     The    Court    says: 

242 — Hearings 

"A  thorough  review  of  the  work  done  by  the  Commission  in  this  case 
serves  to  emphasize  the  wisdom  of  applying  to  its  findings  the  rules  laid 
down  by  the  United  States  Supreme  Court  in  determining  the  weight  to  be 
given  them.    *    *    * 

"At  the  outset  of  the  consideration  of  the  important  questions  involved  it 
is  necessary  to  ascertain  with  exactness  the  jurisdiction  possessed  by  this 
Court  under  the  statute.  It  does  not  admit  of  question  that  any  rule  laid 
down  by  the  Supreme  Court  in  similar  cases  should  be  followed  by  this 
Court.    *    *    * 

"While  the  greater  number  of  the  cases  deciding  the  question  were  rate 
cases,  the  principle  is  equally  applicable  to  valuation  cases.  Perhaps  no 
case  ever  before   the    Courts   involved   the    same   necessity   of   a   clear   rec- 
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ognition  and  application  of  it  to  the  findings  of  the  Commission  as  the 
instant  case. 

"The  limitation  of  the  Court's  rights  to  review  the  findings  of  the  Commis- 
sion, as  determined  by  the  Supreme  Court  of  the  United  States,  renders 
a  detailed  discussion  of  the  evidence  in  the  instant  case  unnecessary,  even 
if  it  were  practicable,  and  a  general  analysis  of  the  decision  of  the  Commis- 
sion will  be  sufficient  to  indicate  the  grounds  upon  which  my  conclusions 
are  based. 

"It  may  be  stated,  however,  quite  broadly,  that  if  the  testimony  adduced 
as  to  the  value  of  the  Power  Company's  property  by  both  the  witnesses 
for  the  latter  and  for  the  Commission  was  to  be  weighed  as  in  an  ordinary 
'  civil  case  I  would  find  not  only  that  the  conclusions  of  the  Commission 
as  to  the  historical  value  of  the  property  were  sustained  by  substantial  evi- 
dence, but  by  a  preponderance  of  the  evidence.  This  conclusion  does  not 
include  certain  specific  items,  which  the  Power  Company  claims  should  have 
been  included  in  making  up  the  value  of  its  property  and  which  were  ex- 
cluded by  the  Commission,  as  to  which  the  evidence  is  not  in  substantial 
dispute,  and  where  the  conclusion  of  the  Commission  might  be  said  to  be  a 
matter  of  law.  Such  of  these  items  as  are  important  will  receive  separate 
consideration  hereinafter." 

It  was  insisted  by  counsel  for  the  Power  Company  that  the  Washington 
Railway  and  Electric  Company,  by  virtue  of  its  ownership  of  all  of  the 
stock  of  the  plaintiff  and  of  certain  contractual  relations  alleged  to  exist 
between  it  and  the  Power  Company,  and  because  it  had  guaranteed  certain 
obligations  of  the  Power  Company,  had  a  right  to  be  made  a  party  defend- 
ant in  the  cause ;  it  also  was  insisted  on  behalf  of  the  Power  Company  that 
a  proper  construction  of  the  Act  of  Congress  of  June  5,  1900,  entitled  the 
Washington  Railway  and  Electric  Company,  by  reason  of  the  ownership  of 
the  stock  of  the  Power  Company,  to  have  electric  light  rates  fixed  with 
reference  to  deficiencies  in  the  earnings  of  the  Washington  Railway  and 
Electric  Company. 

The  Court   says : 

"Neither  of  these  contentions  can  be  sustained.  The  Public  Utilities  law 
in  specific  terms  made  it  the  duty  of  the  Power  Company  to  furnish  its 
services  at  a  reasonable  cost,  and  that  reasonable  cost  is  to  be  determined, 
according  to  repeated  decisions  of  the  Supreme  Court  of  the  United  States, 
by  the  return  which  the  Power  Company  is  entitled  to  receive  upon  the 
fair  value  of  its  property,  and  the  amount  of  this  return  is  not  to  be  af- 
fected by  the  financial  needs  or  difficulties  of  another  corporation,  per- 
forming a  dissimilar  service,  even  if  the  latter  is  the  owner  of  the  entire 
capital  stock  of  the  Power  Company.  In  addition  to  this,  the  Act  of  Con- 
gress of  June  5,  1900,  specifically  prohibits  the  Washington  Railway  &  Elec- 
tric Company  from  acquiring  or  owning  the  whole  or  an}^  part  of  the 
property  or  franchises  of  the  Power  Company.  For  these  reasons,  the 
Commission  did  not  err  in  refusing  to  permit  the  Washington  Railway 
&  Electric  Company  to  become  a  party  respondent,  nor  did  it  err  in  hold- 
ing that  the  duty  of  the  Power  Company  under  the  law  was  to  furnish  its 
services  at  a  reasonable  cost  to  consumers  regardless  of  its  connections 
through  stock  ownership  or  otherwise  with  any  other  public  utility. 

310— Valuation 

Some  question  was  made  in  the  argument  by  one  of  the  counsel  for  the  plaintiff, 
the  Power  Company,  as  to  the  character  of  the  valuation  which  the  Public 
Utility  Law  directed  to  be  made. 

The  Court  says : 

"There   is   no   doubt   in   my   mind   that   the   valuation   contemplated   by   that 


17    Rate    Research  29 


law  was  one  for  the  purpose  of  determining  rates  and  services.  Section  2 
of  the  law  provides : 

"  'That  every-  public  utility  doing  business  within  the  District  of  Columbia 
is  required  to  furnish  service  and  facilites  reasonably  safe  and  adequate 
and  in  all  respects  just  and  reasonable;  the  charge  made  by  any  such  pul)lic 
utility  for  any  facility  or  service  furnished  or  rendered,  or  to  be  furnished 
or  rendered,  shall  be  reasonable,  just  and  non-discriminatory.  Every  unjust, 
unreasonable  or  discriminatorjr  charge  for  such  facility  or  service  is  pro- 
hibited and  is  hereb}^  declared  unlawful.  Every^  pubHc  utility  is  hereby 
required  to  obey  the  lawful  order  of  the  Commission  created  by  this  Section.' 

"It  is  self-evident  that  the  only  method  by  which  the  Commission  could 
determine  whether  a  charge  was  reasonable  or  unreasonable,  or  whether 
a  service  was  adequate  or  inadequate,  was  by  determining  the  fair  value 
of  the  property  upon  which  the  utility  had  a  right  to  receive  a  reasonable 
return,  and  this  was  done  by  the  Commission.    *    *    * 

"The  fair  value  to  be  found  by  the  Commission  under  the  terms  of  the 
Public  Utility  Law  for  rate-making  purposes,  in  my  opinion,  and  I  so  find, 
means  the  actual,  necessar>'  and  reasonably  true  investment  in  monej'  or  its 
equivalent  made  by  the  utility  for  the  purpose  of  the  exercise  of  the  public 
duty  it  owes  under  the  public  grant  which  it  enjoys.  This  investment 
covers  the  cost  of  the  property  used  and  useful  in  its  operation,  the  rea- 
sonable value  of  any  property  dedicated  to  it  by  private  persons  for  this 
public  use  and  such  unearned  increment  from  its  property  holdings  of  real 
estate  a?  may  have  accrued  to  it  through  any  general  rise  in  real  estate 
values.  It  covers  and  includes  every  legitimate  expenditure  made  and  prop- 
erly chargeable  to  its  capital  account,  provided  it  has  written  off  all  property 
that  has  ceased  to  exist  or  passed  from  use  from  any  cause,  and  depreci- 
ation has  been  properly  provided  for.  A  public  utility  is  not,  and  under 
the  law  cannot  be,  considered  in  the  nature  of  a  speculative  enterprise. 
The  persons,  whether  as  individuals  or  as  partners  or  in  a  corporate  form, 
are  under  no  obligation  to  themselves  or  to  the  public  to  invest  their  capital 
in  any  public  utility.  Having  done  so,  however,  they  have  under  the  law, 
and  by  a  principle  which  was  announced  by  Lord  Hale  in  England,  centu- 
ries ago,  the  right  to  a  fair  return  upon  their  actual  investment  and  to 
nothing  more.  If  risk  and  danger  be  attached  to  the  enterprise  at  its  incep- 
tion, the  law  gives  them  the  right  to  a  larger  return  because  of  the  risk  en- 
countered, but  not  the  right  to  a  larger  valuation  for  this  reason,  and  when 
the  period  of  risk  is  passed  and  the  enterprise  is  safely  established,  the  law 
reduces  the  rate  of  return  to  a  fair  and  reasonable  percentage  upon  the 
fair  value  of  the  property  to  be  ascertained  upon  a  consideration,  not  of 
the  rights  of  the  investor  in  the  utility  alone,  but  upon  the  rights  of  the 
public  whose  patronage  is  the  prime  factor  in  the  success  of  the  enterprise. 
In  my  opinion,  there  is  no  other  just  and  reasonable  principle  upon  which 
a  rate  base  can  be  determined  in  the  case  of  a  fairly  normal  utility  operating 
under  fairly  normal  conditions.  These  conclusions  are  to  be  read,  in  one 
form  or  another,  in  repeated  decisions  of  the  United  States  Supreme  Court, 
beginning  with  Munn  vs.  Illinois,  94  U.  S.  113,  which  has  well  beeft  called  a 
'Landmark  in  the  Law.'    *    *    * 

■'The  method  of  ascertaining  fair  value  depends  upon  circumstances,  and 
frequently,  as  in  this  case,  the  ascertainment  of  the  historical  cost  of  the 
property  is  combined  with  its  reproduction  cost,  less  depreciation,  and  these 
are  considered  in  the  light  of  those  other  elements  of  value  specified  in 
Smj'th  V.  Ames,  169  U.  S.  466,  and  other  decisions  of  the  Supreme  Court 
of   the   United   States. 

312.8 — Discarded  Property 

"A  great  deal  was  said  in  the  argument  with  reference  to  certain  elimina- 
tions, amounting  to  $144,285.75.     This  amount  is  the  residue  of  a  consider- 
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ably  larger  sum  representing  the  cost  of  many  items  of  property  which, 
from  the  evidence,  had  disappeared  from  the  tangible  property  of  the  Power 
Company  or  had  become  no  longer  used  nor  useful.  It  appears  that  the 
Commission,  after  weighing  the  Power  Company's  claims  for  the  restora- 
tion of  the  entire  amount  originally  eliminated  by  the  Commission's  ac- 
countant, did  restore  the  larger  portion,  leaving  $144,285.75  referred  to. 
These  eliminations  were  justified  by  substantial  evidence,  and  when  it  is 
remembered  that  the  fair  value  of  the  property  of  the  plaintiff  as  found 
by  the  Commission  as  of  July  1,  1914,  is  more  than  $1,300,000.00  greater 
than  the  amount  found  by  its  accountants  as  the  undepreciated  historical 
cost  of  the  property,  and  over  $1,000,000.00  in  excess  of  the  Commission's 
finding  for  the  same  item,  it  will  be  seen  that  no  injustice  resulted  from  this 
action  of  the  Commission.       *    *" 

313 — Unit  Prices 

The  Company  contended  that  the  Commission  in  making  its  estimate  of 
reproduction  cost  as  of  July  1,  1914,  committed  error;  that  the  reproduc- 
tion cost  should  have  been  taken  as  it  was  by  the  expert  for  the  Company, 
in  his  report  as  of  July  1,   1916. 

The  Court  says : 

"To  this  I  cannot  agree.  Reproduction  cost  less  depreciation  is  but  one 
of  the  elements  of  value,  and  in  my  judgment  ordinarily  only  a  negative 
element,  to  be  considered  in  the  final  determination  of  fair  value.  Its  use 
is  to  throw  light  upon  the  actual  amount  invested,  and  this  can  only  be 
done  where  the  reproduction  cost  is  determined  as  of  a  fairly  normal 
period.  It  would  lose  all  value  if  made  as  of  an  abnormal  period  when 
prices  were  abnormally  low  or  high.  To  be  of  any  assistance  or  real  use 
it  must  be  made  as  of  a  normal  time  and  the  unit  cost  applied  thereto 
should  extend  over  a  sufficient  number  of  years  to  show  a  normal  trend 
of  prices.    *    *    * 

"The  date  adopted  by  the  Commission  in  this  case  was  as  near  a  normal 
date  as  it  was  perhaps  possible  to  get ;  the  unit  costs  applied  to  the  inventory 
were  determined  after  a  consideration  of  the  trend  of  prices  given  by  the 
witnesses,  and  the  Commission  added  five  per  cent  to  the  entire  reproduction 
cost  of  the  phj'sical  property  as  found  by  its  engineers.  As  already  indi- 
cated by  the  quotation  from  the  opinion  of  Judge  Hughes,  the  fact  that 
prices  of  labor  and  material  on  account  of  the  war  in  Europe  advanced  to 
great  heights  with  a  rapidity  and  to  an  extent  never  before  experienced 
from  about  the  first  of  January,  1915,  to  the  time  of  the  valuation,  has  no 
bearing  whatsoever  upon  the  cost  of  reproduction  as  a  factor  in  a  valuation 
for  rate-making  purposes.  The  Commission  would  have  committed  a  grave 
error,  unjust  to  the  public,  and  destructive  of  the  value  of  the  reproduction 
cost  as  an  element  in  a  valuation  case  of  this  character,  to  have  attempted 
to  find  normal  prices  based  upon  either  current  prices  as  of  July  1,  1916,  or 
upon  normal  prices  then  or  thereafter  as  claimed  by  the  Power  Company. 
Such  a  course  would  have  greatly  impaired  the  reproduction  cost  estimate  as 
one  of  the  elements  of  fair  value.  The  adoption  by  the  Commission  of  the 
date  of  July  1,  1914,  as  to  which  the  inventory  was  to  be  made  and  normal 
unit  prices  applied,  was  reasonable  and  proper,  and  its  action  in  so  doing 
has  the  sanction  of  the  highest  legal  and  engineering  authorities. 

"It  is  unnecessary  to  analyze  the  findings  of  the  Commission  as  to  the  costs 
of  preliminary  operation,  financing,  pre-organization  expenses,  brokerage 
and  commission,  and  kindred  items  so  far  as  reproduction  cost  is  con- 
cerned. These  hypothetical  costs  based  upon  an  hypothetical  reconstruction 
of  the  property  the  Commission  allowed  for  in  its  final  finding  of  fair  value 
in  such  sums  as  under  the  evidence  in  the  case  and  the  exercise  of  reason- 
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able  judgment  it  thought  proper,  and  I  find  no  error  in  its  conclusions  in 
this  respect. 

314.5 — Interest  During  Construction 

"There  was  a  wide  disparity  between  the  witnesses  for  the  Commission 
and  those  for  the  Power  Company  in  regard  to  the  amounts  to  be  allowed 
for  interest  and  taxes  during  construction.  This  resulted  from  the  fact  that 
the  Commission's  engineers  conceived  the  erection  of  this  hypothetical  plant 
upon  one  basis  and  the  engineers  of  the  Power  Company  upon  another 
basis,  and  the  time  of  construction  adopted  by  the  engineers  of  the  Power 
Company  was  two  years  longer  than  that  of  the  Commission's  engineers. 
The  determination  of  the  question  involved  in  this  particular  was  for  the 
good  judgment  and  discretion  of  the  Commission,  and  in  its  exercise  no 
reversible  error  appears.  The  testimony  was  conflicting  as  to  what  allow- 
ance should  be  made  for  working  capital  and  supplies,  and  as  the  finding 
of  the  Commission  was  based  upon  substantial  evidence  I  have  neither  the 
right  nor  the  disposition  to  substitute  my  judgment  for  that  of  the  Com- 
mission. 

314.1 — Promotion 

"The  Power  Company  claimed  as  an  item  of  reproduction  cost  the  sum  of 
$650,000.00  for  'compensation  to  conceivers.'  This  claim  also  is  derived  from 
a  percentage  applied  by  the  Power  Company's  engineer  Almert  to  his  re- 
production cost  of  the  physical  property.  It  is  a  purely  hypothetical  cost, 
based  upon  the  hj-pothetical  reconstruction  of  the  property,  and  is  asserted 
upon  the  theory  that  some  such  amount  might  be  required  to  be  paid  to  some 
promoters  or  conceivers  as  compensation  for  the  suggestion  that  a  plant 
similar  to  that  of  the  Power  Company's  should  be  constructed  in  Washing- 
ton under  the  assumption  that  the  existing  plant  was  non-existent  either  on 
the  first  of  July,  1914,  or  on  the  first  of  July,  1916.  It  appears  from  the  evi- 
dence that  the  Power  Company  is  not  the  company  which  established  and 
developed  the  electric  light  and  power  business  of  the  District  of  Columbia. 
The  United  States  Electric  Lighting  Company  developed  this  business  and  at 
the  time  it  was  taken  over  by  the  Power  Company,  it  was  the  result  of  slow 
evolution  from  a  ver\'  small  initial  concern,  and  it  is  exceedingly  unlikely 
that  any  cost  whatsoever  in  the  nature  of  a  conceiver's  commission  or  a 
promoter's  commission  attached  to  the  enterprise.  The  business  was  de- 
veloped slowly  but  successfully  for  fifteen  years  before  its  acquisition  by 
the  Power  Company,  and  there  is  not  the  slightest  evidence  in  the  record 
that  any  such  cost  was  ever  paid  by  it.  To  hold  that  the  public  is  to  be 
charged  with  such  an  amount,  which  is  a  pure  figment  of  the  imagination, 
unsupported  by  any  evidence,  is  without  justification  either  in  law  or  fair 
dealing,  which  latter  the  public  utility  owes  to  its  patrons.  The  Commission 
properly  disallowed  this  item. 

"In  the  estimate  made  by  Almert,  the  engineer  of  the  Power  Coinpany,  a 
claim  of  $2,115,323.00  was  made  for  what  he  called  development  costs,  under 
his  reproduction  theory.  This  figure  was  arrived  at  by  applying  an  arbi- 
trary percentage  to  his  reproduction  cost  of  the  physical  property  of  the 
Power  Company.  The  theory  upon  which  such  a  claim  was  based  seems  to 
be  that  during  a  certain  period  of  the  Power  Company's  existence  it  must 
have  incurred  losses  incident  to  the  expansion  of  its  business,  either  by 
obsolescence  caused  by  change  of  construction  or  advancement  of  the  art 
or  because  of  securing  the  patronage  which  it  now  has.  While  it  is  true 
that  such  costs  might  attach  under  a  purely  hypothetical  construction,  yet 
when  they  are  claimed  as  a  basis  upon  which  consuitiers  are  required  to  pay, 
not  an  hypothetical  but  an  actual  return,  there  should  be  at  least  some  evi- 
dence that  they  actually  did  occur  in  the  existing  plant.  The  records  of  the 
Power  Company  show  that  the  net  earnings  of  the  United  States  Electric 
Lighting  Company  up  to  the  time  of  its  acquisition  by  the  Power  Company 
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and  of  the  combined  companies  since  that  time  have  been  more  than  suffi- 
cient to  cover  any  such  claim.  All  costs  of  attaching  the  business,  so  far 
as  they  vi^ere  shown  by  the  books  and  records  of  the  Power  Compan}-,  were 
allowed,  and  no  actual  expenditure  appears  in  the  testimony  upon  which  a 
claim  could  be  granted.  The  Commission  in  considering  the  question  of 
development  losses  took  the  position  that  there  was  no  justification  for  the 
large  claim  made  by  the  Power  Company,  yet  that  it  was  proper  to  make 
some  allowance  for  this  element  of  value  in  its  final  finding  of  fair  value, 
and  that  it  made  such  allowance  is  evidenced  by  the  fact  that  in  its  final 
finding  of  fair  value  as  of  July  1,  1914,  it  allowed  $1,137,157.00  more  than 
the  cost  of  reproduction  less  depreciation  found  by  its  engineers. 

314.22 — Franchises 

"The  Power  Company  further  claimed  that  it  had  a  right  to  include  in  the 
present  fair  value  of  its  property  the  sum  of  $2,500,000  for  what  it  desig- 
nated as  its  easements  in  the  public  streets.  Whether  the  privilege  to  use  ' 
the  public  streets  which  the  Power  Company  possesses  should  be  called  a 
franchise,  a  privilege,  or  an  easement,  is  of  no  consequence.  The  Power 
Company  claims  that  its  actual  occupation  and  use  of  the  streets  under  this 
privilege  gives  it  an  easement  therein,  and  gives  to  this  easement  a  separate 
and  distinct  value  which  it  has  a  right  to  capitalize  as  against  the  public. 
To  claim  that  these  so-called  easements  which  cost  the  Power  Company 
nothing,  without  which  it  could  not  perform  its  public  duty,  and  which  it  is 
allowed  to  exercise  to  enable  it  to  do  so,  can  be  capitalized  against  the  con- 
sumer of  its  product  in  any  sum  whatsoever  is  to  make  the  public  use  de- 
structive of  the  public  right  and  effect  a  result  which  should  not  be  tolerated, 
by  any  judicial  tribunal.  Without  passing  upon  the  question  as  to  whether  or 
not  these  so-called  easements  would  be  property  rights  if  the  property  of  the 
Power  Company  were  to  be  condemned  and  taken  by  public  authorities,  or 
if  the  Power  Company,  being  thereunto  authorized  by  Congress,  should 
effect  a  sale  of  its  property  to  another  compau}^,  it  is  sufficient  to  say  that 
there  should  be  no  capitalization  of  an  item  of  this  character  in  a  valuation- 
made  for  the  purpose  of  determining  rates.    *    *    *" 

The    Court    concludes : 

"Fair  value  for  rate-making  purposes  is  necessarily  expressed  by  some 
amount,  and  this  amount,  or  fair  value,  constitutes  the  rate  base.  The  ob- 
jection that  the  Commission  was  finding  'a  fair  amount'  and  not  a  'fair  value 
for  rate-making  purposes'  is  without  force,  as  the  terms  as  used  by  the  Com- 
mission are  similar  in  meaning  and  effect. 

"The  final  result  of  the  work  of  the  Commission  in  its  finding  of  fair  value 
as  of  July  1,  1914,  was  to  fix  that  value  as  of  that  date  at  an  amount 
$1,300,000.00  greater  than  that  found  by  its  accountants  as  the  historical  cost 
of  the  property  and  $1,137,000.00  greater  than  the  cost  of  reproduction  less 
accrued  depreciation  as  found  by  its  engineers.  It  found  the  fair  value  as  of 
July  1,  1914,  at  $10,250,000.00,  and  added  thereto  at  the  actual  cost  -thereof 
all  net  additions  to  capital  from  that  time  up  to  the  date  of  the  valuation, 
determining  the  fair  value  as  of  December  31,  1916,  to  be  $11,231,170.43. 
The  Commission  valued  the  property  as  a  going  concern  (as)  in  successful 
operation.  In  my  opinion,  its  procedure  was  logical,  lawful  and  without 
prejudice  to  the  Power  Company,  and  that  its  conclusions  were  reached  after 
careful  and  impartial  consideration  of  all  the  evidence  and  data  before  it, 
and  should  be  sustained. 

"I  therefore  overrule  all  exceptions  taken  by  the  plaintiff  to  the  rulings  of 
the  Commission  during  the  course  of  the  hearing,  and  all  exceptions  to  the 
findings  which  have  been  insisted  upon  before  this  Court,  and  direct  that  a 
decree  be  entered  dismissing  the   bill  of   complaint  herein  exhibited." 
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COMMISSION  DECISIONS 

INDIANA 

300 — Investment  and  Return 

La  Fayette  Telephone  Company,  Application  for  Authority  to  Increase 
Rates.  Decision  of  the  Indiana  Public  Service  Commission,  Granting 
an  Increase.     December  5,  1919. 

The  La  Fayette  Telephone  Company  filed  with  the  Commission  a 
petition  for  authority  to  increase  rates,  alleging  that  the  present  rates 
do  not  proditce  sufficient  revenues  to  meet  present  abnormal  operating 
expenses  and  provide  for  taxes,  depreciation  and  a  fair  return  upon 
investment. 

310 — Valuation 

The  Commission  found  that  the  present  fair  value  of  the  property 
was  $550,000  allowing  $25,000  for  contingencies,  omissions,  engineer- 
ing, superintendence,  interest,  taxes  and  insurance  during  construc- 
tion, and  going  value ;  that  deducting  $8,000  for  depreciation  expendi- 
tures improperly  charged  to  the  maintenance  account,  and  including 
$25,000  for  reserve  for  depreciation  and  $13,500  for  increases  in 
wages,  but  excluding  approximately  $1,200  paid  as  federal  income  tax, 
the  estimated  operating  expenses  for  1920  would  be  $117,146;  that 
including  a  return  of  7  per  cent,  or  $38,500,  would  give  a  total  amount 
of  revenue  required  of  $155,500;  that  deducting  $16,000  received 
from  tolls,  public  pay  stations,  messenger  service,  directory  advertising, 
rents  and  other  miscellaneous  revenues,  would  leave  $139,500  gross 
revenue  to  be  derived  from  subscribers'  earnings. 

315.1 — Going  Value 

In  its  discussion  of  "going  value,"  the  Commission  says: 

"During  recent  years,  commissions,  courts  and  valuation  experts 
have  sought  to  define  going  value  and  to  enumerate  its  constituents. 
Many  of  them,  perhaps  the  larger  number,  have  held  that  unrequited 
early  losses  constitute  the  controlling  element.  Others  have  held  that 
the  cost  of  attaching  or  establishing  the  business  is  the  better  guide. 
More  recently  still,  others  seem  to  have  abandoned  the  theory  of 
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unrequited  early  losses,  and  cost  of  establishing  business,  and  to 
have  departed  entirely  from  the  theory  of  allowing  a  going  value 
to  compensate  for  out-of-pocket  money  prudently  spent  during  the 
period  of  construction  and  development,  for  invisible  assets  or  for 
reasonable  losses  suffered  before  the  business  became  remunerative. 
These  later  authorities  hold  that  regardless  of  historical  considera- 
tion, every  utility  which  is  successfully  managed  has  modern  facili- 
ties, and  is  operated  with  efficiency  and  economy  has  a  going  value 
in  excess  of  the  value  of  the  physical  property,  regardless  of  the 
method  of  determining  physical  value,  whether  it  be  based  on  cost 
of  reproduction  new  at  present  prices  or  on  investment.  Mr. 
Hagenah.  the  city's  expert,  whose  judgment  is  entitled  to  considera- 
tion, typifies  the  exponents  of  the  latter  theory.  He  testified  as 
follows : 

"  'I  think,  Mr.  Commissioner,  that  every  public  utility  that's  well 
managed,  that  has  a  modern  plant,  keeping  up  with  service  demands 
has  a  going  value,  irrespective  of  how  much  profit,  or  how  much 
loss  it  may  have.  The  very  fact  it  has  built  up  a  good  business 
creates  an  element  of  going  value  to  which  I  think  some  considera- 
tion should  be  given,  even  though  the  business  has  been  very 
profitable.' 

"While  not  unmindful  of  the  fact  that  many  courts  have  accepted 
this  theory,  the  Commission  views  it  as  a  complete  departure  from 
the  established  principle  of  measuring  and  compensating  the  utility 
for  necessary  investments  which  later  are  not  reflected  in  apprais- 
able  property ;  that  the  adoption  of  this  theory  throws  the  finding 
of  value  into  a  field  of  speculation,  unrestricted  by  definite  limita- 
tions, and  limited  only  by  whim  or  fancy.  The  proponents  of  this 
theory  have  yet  to  formulate  the  specific  considerations  by  which 
they  would  arrive  at  the  amount  of  going  value  to  be  allowed.  Of 
course,  it  may  be  replied  that  the  whole  question  is  a  matter  of 
judgment.  Yet,  after  all,  if  judgment  is  to  be  anything  more  than 
speculation,  it  nuist  rest  upon  measurably  definite  and  weighted 
considerations. 

"Doubtless  there  may  exist  a  going  value  of  this  character  for  pur- 
poses of  sale,  but  to  base  going  value  on  such  an  elusive  theory 
in  a  valuation  for  rate-making  purposes,  is  but  to  disguise  'commer- 
cial going  value,'  which  is  closely  akin  to  the  universally  disallowed 
element  of  good  will. 

"Successful  management,  modern  facilities,  and  economical  and 
efficient  operation  should  not  be  penalized,  they  should  be  encouraged 
and  rewarded.  But  they  should  be  encouraged  and  rewarded 
directly  by  increasing  the  rate  of  return  rather  than  by  indirection 
through  the  illogical  creation  of  mythical  value. 

"If  the  standing  of  a  utility,  the  success  of  its  business,  the  stan- 
dards of  its  management  or  the  efficiency  and  economy  of  its  opera- 
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tion  are  to  be  determining  elements  in  measuring  going  value,  then 
going  value  becomes  a  variable  quantity.  This  year's  successful 
and  well  managed  utility  which  is  efficiently  and  economically 
operated,  may  within  a  short  time  deteriorate  into  a  utility  that  is 
ill  managed  and  inefficiently  operated,  thereby  losing  its  going  value 
as  measured  by  such  standards.  In  the  case  of  the  utility  of  large 
property  values  where  going  value  thus  measured  has  been  capi- 
talized, this  loss  would  necessitate  a  substantial  reduction  in  its 
asset  account,  thereby  impairing  its  financial  standing  and  reducing 
the  value  of  its  securities. 

"From  the  standpoint  of  both  the  utility  and  the  public,  the  Com- 
mission believes  that  the  logical  and  equitable  basis  for  going  value 
is  to  be  found  in  the  principle  of  allowing  for  capital  expenditures 
which  are  not  represented  in  the  physical  property,  prudently  made, 
and  of  relying  on  unrequited  losses  and  the  cost  of  establishing 
the  business,  as  the  most  reliable  measure  of  such  expenditures. 
The  Commission  will  abide  by  the  principles  laid  down  by  the 
courts,  but  in  so  doing  is  constrained  to  this  expression  of  doubt 
as  to  the  wisdom  and  equity  of  this  recent  conception  of  going 
value,  which  holds  that  every  utility  has  a  going  value  in  excess  of 
the  value  of  its  physical  property. 

"In  the  instant  case,  there  is  no  showing  of  early  or  unrequited 
losses,  or  of  any  capital  expenditures  for  establishing  and  attaching 
the  business.  In  fact,  the  evidence  discloses  that  any  sums  spent 
since  1903  for  such  purposes  have  been  paid  as  operating  expenses 
without  loss  or  impairment  of  dividends  to  stockholders.  \\'hile 
there  is  no  showing  as  to  the  history  of  the  company  prior  to  1903, 
it  may  reasonably  be  assumed  that  in  the  original  construction  of  the 
property  and  prior  to  the  establishment  of  its  business,  there  were 
expenditures  of  this  nature.  It  is  difficult,  however,  to  conceive 
of  substantial  sums  so  expended.  Consequently,  no  substantial 
allowance  for  going  value  is  justified." 


WISCONSIN 

300 — Investment  and  Return 

Application  of  the  City  of  Algoma,  As  a  Public  Utility,  for  Author- 
ity to  Increase  Its  Electric  and  Water  Rates.  Decision  of  the  Wiscon- 
sin Railroad  Commission,  Granting  the  Application.  November  28. 
1919. 

The  City  of  Algoma  filed  on  October  18.  1919.  an  application  re(|uest- 
ing  that  the  Commission  grant  it  authority  to  make  a  substantial 
increase  in  its  electric  and  water  rate  schedules.  It  is  alleged  in  the 
City's  petition  that  the  present  schedules  of  rates  are  inadequate  in 
that  sufficient  revenue  is  not  afforded  to  meet  the  requirements   for 
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the  cost  of  operation,  maintenance,  and  replacements,  and  allow 
any  return  upon  the  investment  in  the  two  utilities. 

Tables  are  submitted  setting  forth  the  operating  revenue  and  expenses 
for  the  last  two  years  for  the  electric  department  and  the  water  de- 
partment. A  combined  statement  of  the  income  of  the  two  depart- 
ments showing  the  results  of  operation  as  a  joint  utility  is  also  given. 
The  Commission  says : 

352 — Expense 

"It  appears  that  the  City  of  Algoma,  for  the  year  ending  June  30, 
1919,  collected  $16,141.99  as  an  operating  revenue  in  the  electric 
and  water  departments  and  paid  out  as  an  actual  operating  expense 
$16,657.92,  thereby  showing  a  loss  of  $515.93.  This  deficit  results 
before  any  provision  is  made  for  depreciation  or  interest  upon  the 
City's  investments  in  the  two  utilities. 

A. 

"Estimating  the  depreciation  of  the  electric  property  at  5  per  cent 
and  the  City's  return  upon  its  investment  in  that  property  at  5  per 
cent,  we  find  that  the  amount  available  for  these  two  items  after 
deducting  the  operating  expenses  should  be  about  $2,564.00.  In 
the  water  department  this  amount,  which  should  be  available  for 
depreciation  and  interest,  should  be  about  $2,172.00,  estimating  the 
depreciation  at  1  per  cent  and  the  rate  of  return  at  5  per  cent. 
The  City  should,  therefore,  have  had  about  $4,736.00  available  in 
1919  for  depreciation  and  interest  in  the  two  utilities.  The  report 
shows  that  there  was  an  actual  deficit  of  $515.00.  In  order  to  meet 
its  direct  operating  expenses,  depreciation  and  interest  require- 
ments, the  revenues  of  the  two  utilities  should  have  been  about 
$5,251.00  greater  than  they  actually  were  for  this  period  of  time. 
This  calculation  does  not  take  into  account  any  allowance  for  taxes 
which  the  City  would  have  received  if  the  utilities  were  privately 
owned  and  operated. 

"In  the  year  1918  the  electric  department  was  almost  self-sustain- 
ing, according  to  the  income  statement  set  forth  above.  In  1919 
the  electric  department  did  not  make  as  favorable  a  showing.  In 
neither  one  of  these  years  did  the  water  department  revenues  show 
an  excess  over  the  operating  expenses  allocated  to  it.  In  the  oper- 
ation of  a  joint  utility  of  this  character  it  is  necessary  to  make 
certain  arbitrary  apportionments  of  operating  expenses.  It  has 
been  the  custom  of  the  City  to  charge  practically  one-third  of  the 
operating  expenses  to  the  water  department  and  two-thirds  to  the 
electric  department.  A  detailed  and  careful  cost  analysis  might 
show  a  slight  variation  from  this  arbitrary  method.  We  do  not 
think,  however,  that  the  difference  found  would  be  of  sufficient 
importance  to  change  materially  the  conclusions  which  we  find.' 
For  the  purpose  of  this   proceeding,   we   feel   that  the  apportion- 
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ments  made  by  the  City  Authorities  in  the  annual  reports  can  be 
reasonably  well  used. 

630 — Cost  of  Supplies 

"The  Testimony  at  the  hearing  showed  that  on  July  1,  1919,  wage 
increases  were  made  which  amounted  to  $55  a  month  or  $660  a 
year.  The  present  price  of  coal  is  not  appreciably  different  from 
what  it  was  last  year — it  may  be  a  trifle  lower  unless  the  labor 
controversy  in  the  bituminous  coal  fields  will  result  in  a  further 
increase  in  the  price  of  coal  at  the  mine.  The  increase  in  the  price 
of  coal  in  1919  over  1918  accounted  for  a  large  part  of  the  increase 
in  operating  expenses  for  that  year.  It  appears  that  the  City  has 
to  pay  from  $60  to  $66  a  month  for  hauling  its  coal  from  the  car  to 
the  plant,  which  is  but  a  short  distance.  The  superintendent  esti- 
mated that  the  construction  of  a  railroad  track  for  about  175  feet 
would  eliminate  the  necessity  of  teaming  the  coal  and  thus  relieve 
the  plant  of  this  monthly  hauling  or  cartage  charge.  He  thought 
that  about  $500  would  pay  for  the  cost  of  this  railroad  track  exten- 
sion. This  is  an  improvement  which  the  City  should  make  at  its 
earliest  convenience.  When  completed  the  savings  made  in  the  cost 
of  carting  the  coal  will  at  least  offset  the  increase  in  wages  which 
have  been  made  since  the  first  of  July.  There  may  be  other  in- 
creases in  the  costs  of  operation  over  the  1919  figures  which  we 
have  not  taken  into  account.  On  the  whole,  we  feel  quite  safe 
and  fairly  conservative  in  basing  our  calculations  upon  the  operating 
costs  as  reported  for  this  past  year. 

720 — Rate  Schedules 

"The  City  in  its  application  proposed  to  increase  its  energy  rates 
for  commercial  lighting  from  11  cents  to  12  cents  per  K.W.H.  and 
an  advance  in  the  minimum  monthly  bill  from  50  cents  to  $1.00. 
Both  of  these  proposals  appeal  to  us  as  reasonable  and  fair.  Con- 
sidering the  fact  that  the  consumers  are  afforded  all-day  service 
and  the  greatly  increased  costs  of  operation,  we  feel  that  this  in- 
crease in  the  minimum  rate  is  justified.  A  lighting  rate  of  13 
cents  per  K.W.H.  must  also  be  considered  as  a  very  fair  rate  for 
this  character  of  service.  We  estimate  that  these  changes  in  com- 
mercial lighting  rates  will  result  in  a  probable  increase  in  yearly  rev- 
enue of  between  $500  and  $600. 

"In  its  proposed  rate  schedule,  the  City  outlines  a  rather  complex 
schedule  of  power  rates.  An  analysis  of  consumer  data  has  been 
made  and  according  to  it  the  increase  in  revenue  from  power  con- 
sumers would  be  under  the  proposed  rate  only  about  $150.00,  based 
upon  last  year's  consumption.  In  a  great  many  cases  the  bills 
would  be  an  actual  reduction.  This  fact  was  called  to  the  attention 
of  the  superintendent  of  the  plant,  and  at  a  conference  with  him 
it  was  decided  that  the  type  of  the  present  power  schedule  should 
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be  retained  but  an  increase  be  made  in  the  energy  rate.  A  net  rate 
of  8  cents  for  the  first  300  K.W.H.  was  suggested,  6  cents  for  the 
next  700  K.W.H.  and  4  cents  for  all  over  1,000  K.W.H.  consumed 
in  one  month.  The  application  of  this  schedule  results  in  an  in- 
crease of  about  $700  over  the'  revenue  derived  from  power  con- 
sumers in  1919.  This  increase  of  one-third  in  the  power  rates 
may  be  considered  reasonable  and  fair  on  account  of  the  increase 
in  the  cost  of  all  energy-producing  fuel  and  the  fact  that  the  power 
load  is  small  and  the  plant  is  operated  during  the  day  almost  wholly 
for  the  benefit  of  this  limited  number  of  power  users. 

"The  proposed  15  per  cent  increase  in  street  lighting  rates  will 
result  in  a  further  charge  of  $457.36  per  year  which  the  City  will 
have  to  meet.  For  the  larger  size  lamp,  this  will  mean  an  annual 
rate  of  $97.75.  A  strict  cost  analysis  might  not  justify  such  a  high 
rate,  but  the  City,  in  proposing  it.  probably  feels  that  this  charge  is 
simply  another  way  of  absorbing  a  deficit. 

"Most  of  the  w^ater  consumers  pay  the  minimum  quarterly  bill. 
The  increase  in  the  minimum  of  $2.00  a  year  and  the  increase  in 
the  quantity  rate  will,  in  our  estimation,  result  in  about  $500  addi- 
tional revenue.  The  advance  of  15  per  cent  for  municipal  service 
will  amount  to  $358.80  increased  charges.  Considering  the  situ- 
ation in  the  water  department,  these  increases  appear  justified. 

"As  near  as  we  can  estimate,  the  schedule  of  rates  authorized 
herein  will  give  the  applicant  about  $2500.00  additional  revenue 
over  what  the  joint  utility  enjoyed  for  the  year  ending  June  30. 
1919.  instead  of  showing  a  deficit  there  will  be  about  $2000 
available  for  interest  and  depreciation.  This  is  still  a  great  deal 
less  than  the  amount  to  which  the  applicant  is  entitled.  The  City 
has  to  meet  $1090  yearly  interest  charges ;  the  annual  depreciation 
on  the  two  utilities  is  about  $1600.  It  appears  then  that  even 
under  these  new  rates  the  City  will  not  be  able, ^  after  paying  oper- 
ating expenses,  to  meet  the  interest  charges  on  the  outstanding 
bonds  and  have  enough  left  over  to  meet  the  full  estimated  depre- 
ciation charges. 

"The  Commission  finds  that  the  present  electric  and  water  rate 
schedules  of  the  applicant  are  unrcmunerative  and  cause  a  direct 
loss  to  the  City ;  that  the  rates  authorized  herein  are  not  excessive 
in  any  way.  The  City's  representatives  requested  that  the  gross 
rates  and  the  net  rates  be  authorized  in  the  electric  schedule  and 
that  the  difference  be  regarded  as  a  discount  for  prompt  payment. 
The  need  for  this  is  recognized  and  the  order  will  provide  for  such 
a  schedule  of  rates. 

"In  order  that  operating  expenses  of  the  plant  may  be  reduced,  it  is 
recommended  that  the  City  take  the  proper  steps  to  extend  the 
railroad  side  track  to  the  plant  and  thus  eliminate  the  cartage 
charges." 
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NEW  YORK 

224 — Rates. 

South  Brooklyn  Railway  Company,  Application  for  Authority  to  In- 
crease the  Rates  for  a  Special  Freight  Service  Furnished  to  Certain 
Newspaper  Companies.  Decision  of  the  New  York  Public  Service 
Commission  (ID),  Granting  an  Increase.    December  30.  1919. 

This  was  a  hearing-  to  inquire  into  the  propriety  of  an  amendment  to 
the  tariff  schedule  of  the  South  Brooklyn  Railway  Company,  increas- 
ing the  rates  for  a  special  freight  service,  furnished  to  certain  news- 
companies  and  to  one  newspaper,  in  Brooklyn. 

The  Company  contends  that  under  the  present  rate  it  is  performing 
the  service  at  a  loss,  and  to  substantiate  this,  presented  figures  show- 
ing the  revenue  cost,  mileage  cost  and  crew  cost  for  the  months  of  July, 
August,  and  September,  1919. 

Commissioner  Barrett,  in  his  opinion,  says : 

"The  details  of  the  companv's  computation  were  not  given  at  the 
hearing ;  but  the  report  of  the  accountants  of  the  Commission,  based 
on  inquiry  and  analysis,  convinces  me  that,  on  any  reasonable  basis 
or  method  of  computation,  the  company  under  its  present  rate,  is 
rendering  the  service  at  a  loss.  Indeed,  this  was  conceded  by  com- 
plainants who,  although  feeling  that  a  100%  increase  in  rates  was  too 
high,  made  no  objection  to  a  60%  increase,  and  suggested  that  the 
Commission  determine  the  actual  amount  of  increase  which  would 
be  reasonable.  *  *  * 

"After  weighing  all  the  facts  and  considerations  bearing  upon  the 
question,  I  have  reached  the  conclusion  that,  while  the  company  has 
shown  that  it  is  entitled  to  a  very  large  increase,  larger  probably 
than  the  60%  increase  conceded  by  complainants,  it  has  not  sus- 
tained the  burden  of  proof  in  showing  that  the  full  amotmt  of  the 
proposed  increase  is  reasonable.  It  appears  that  its  mileage  cost 
is  too  high,  and  it  does  not  appear  that  so  large  a  rate  of  return  is 
reasonable.  It  is  true  that  the  testimony  was  that  crew  cost  has  in- 
creased about  150  per  cent,  since  the  present  rates  were  established; 
but  it  is  evident  from  the  proportion  between  crew  cost  and  mileage 
cost  that  an  increase  in  crew  cost  would  not  justify  anything  like  a 
corresponding  increase  in  freight  rates.  Without  being  able  to  fix 
the  exact  amount  of  increase,  for  the  reasons  above  stated,  I  am  of 
the  opinion  that  while  the  present  rates  are  unreasonable  the  pro- 
posed rates  have  not  been  shown  to  be  reasonable,  and  that  the  proper 
rate  is  something  higher  than  a  60%  increase  but  something  lower 
than  a  100%  increase. 

"The  inherent  difficulty  of  determining  what  rate  is  reasonable  for 
a  special  class  of  service,  together  with  the  rule  against  allowing  an 
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increase  to  go  into  effect,  until  the  company  sustains  the  burden  of 
proof,  undoubtedly  results  in  a  situation  which  cannot  be  met  if  ex- 
treme claims  are  insisted  upon  and  pushed  to  their  logical  conclusion, 
and  which  calls  for  moderation  and  an  honest  spirit  of  co-opera- 
tion. W'here  increases  of  rate  are  filed,  the  Commission,  of  course, 
cannot  be  expected  to  ignore  the  rules  and  standards  prescribed  by 
law.  On  the  other  hand,  it  is  hardly  reasonable  to  expect  that  a 
company  should  be  required  to  present  a  valuation  of  its  property 
in  order  to  be  permitted  to  put  into  efifect  a  change  in  rate  for  a 
special  service  which  comprises  so  small  a  portion,  comparatively, 
of  its  total  business.  Such  situations  call  for  practical  adjustments, 
and  will  be  I  believe,  capable  of  being  met  if  the  companies  will  be 
content  at  the  start  with  moderate  and  tentative  increases.  If  this 
course  be  pursued,  the  question  as  to  whether  the  burden  of  proof  has 
been  sustained  may  be  presented  in  a  less  extreme  form,  and  the  ex- 
perience with  the  actual  working  of  the  rate  may  alTord  a  basis  upon 
which  the  adequacy  of  the  increase  may  be  more  satisfactorily  de- 
termined. 

"I  reconnnend  that  the  increase  proposed  in  the  new  tariit  schedule 
be  disallowed,  and  that  the  company  be  directed  to  withdraw  and 
cancel  its  proposed  schedule,  without  prejudice  to  its  right  to  file 
other  schedules." 


WISCONSIN 

531 — Prompt  Payment  Discount 

Seymour  Electric  Company,  Application  for  Authority  to  Change  Its 
Discount  Period.  Decision  of  the  Wisconsin  Railroad  Commission, 
Granting  the  Application.     November  6,   1919. 

The  present  discount  period  which  extends  to  the  28th  of  the  month 
is  undesirable  for  the  Seymour  Electric  Company  and  authority  is 
requested  to  terminate  this  period  on  the  10th  day  of  the  month.  The 
Commission  says : 

"The  primary  reason  for  allowing  a  discount  for  prompt  payment 
is  not  to  obtain  additional  revenue  through  late  payments  but  to 
encourage  early  payments  with  resulting  advantages  to  the  utility. 
With  this  in  mind,  the  discount  period  extending  to  the  28th  of 
the  month  does  not  insure  the  prompt  payment  of  the  large  portion 
of  the  utility's  revenue.  The  practice  quite  general  throughout  the 
state  is  to  terminate  the  period  for  discount  on  the  10th  of  the 
month  following  the  period  for  which  the  bill  is  rendered.  There 
has  been  little  or  no  complaint  regarding  this. 

"One  of  the  most  important  factors  in  the  operation  of  a  public 
utility  is  the  management.  Scrupulous  care  must  be  exercised  at 
all  times  to  maintain  operation  at  its  best  point  and  to  prevent  a 
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waste  of  money  through  unnecessary  or  unreasonable  expenditures. 
This  is  a  particularly  difficult  and  arduous  task  in  periods  of  rising 
costs  and  increasing  eiTort  must  be  made  in  order  to  prevent  losses 
to  the  utility.  A  tenet  of  good  management  therefore  requires  a 
utility  wherever  possible  to  discount  its  own  bills.  As  in  a  great 
manv  cases  these  are  rendered  on  the  first  of  each  month  and  carrv 
a  ten-day  discount,  the  utility  should  have  the  funds  to  meet  them 
before  the  period  of  discount  expires.  The  amount  of  working 
capital  to  do  this  when  the  revenue  is  not  available  would  usually 
be  undesirably  large.  For  this  reason  the  bulk  of  the  revenue  should 
be  available  early  in  the  month. 

"In  so  far  as  fairness  to  the  consumer  is  concerned,  it  is  well  known 
that  a  great  many  commercial  organizations  extend  but  a  ten-day 
discount  period  and,  in  the  case  of  a  utility  which  of  necessity  must 
deliver  service  for  a  month  before  the  billing,  a  ten-day  discount 
period  cannot  be  considered  unfair  or  unusual.  The  billing,  for 
service  by  the  utility,  moreover,  is  an  item  which  may  be  considered 
as  approximating  a  rental,  as  it  is  of  periodic  occurrence  and  can 
be  estimated  at  any  time  by  reading  the  meter  and  applying  the 
authorized  rates.     Provision  can  then  be  made  for  its  payment. 

"It  further  appears  that  the  present  management  of  the  companv 
( the  company  has  changed  ownership  recently )  has  been  until  lately 
unaware  of  the  present  discount  rule  and  has  been  billing  customers 
under  the  proposed  and  almost  universal  ten-day  discount  rule.  An 
order  authorizing  this  will  be  issued." 


REFERENCES 
PUBLIC  SERVICE  REGULATION 
268 — Public  Service  Law^s 
Wyoming  Public  Utilities  Act.     Pamphlet.     29  pages.     March  1,  1920. 

The  Public  Service  Commission  of  Wyoming  has  published  in  pamphlet  form 
a  compilation  of  the  laws  of  the  State  of  Wyoming  known  as  the  Public  Utili- 
ties Act,  including  all  amendments  to  date  of  March  1,  1920. 

226.2 — Extension  of  Service 

Data  on  Rural  Line  Extensions.  Wisconsin  Electrical  Association — 
Committee  on  Rural  Line  Extension.  Electrical  Review.  April  3, 
1920.    p.  561,  314  pages. 

On  November  21,  1919,  the  Railroad  Commission  of  Wisconsin  held  a  confer- 
ence on  the  subject  of  extensions  of  rural  electric  lines,  the  discussion  showing 
the  need  of  developing  a  definite  policy  regarding  such  extensions.  Suggestions 
were  made  that  the  Railroad  Commission  co-operate  with  the  Wisconsin  Elec- 
trical .A.ssociation  and  the  outcome  was  the  appointment  by  the  latter  organiza- 
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tion  of  a  Committee  on  Rural  Line  Extensions,  with  G.  C.  Neff,  Wisconsin 
Power  &  Light  Co.,  Madison,  as  chairman.  A  number  of  conferences  were 
held  and  investigations  were  made  of  representative  rural  line  extensions,  data 
being  obtained  on  installation  costs,  operating  conditions  and  income  received 
by  the  utilitj'  companies  for  such  service.     This  information  was  tabulated. 

A  study  of  the  tables  and  other  information  presented  shows  that  in  nearly 
every  case  the  revenue  obtained  from  the  extensions  was  not  sufficient  to  yield 
a  fair  return  to  the  utility,  even  though  in  some  cases  the  consumers  have  con- 
tributed somewhat  to  the  cost  of  the  line  and  have  paid  rates  somewhat  higher 
than  city  rates. 

To  remedy  this  situation  the  committee  drafted  a  set  of  rules  covering  the 
handling  of  rural  service  by  central-station  companies.  The  rules  covering  the 
cost  of  extension  and  the  rates  for  rural  service  are  as  follows : 

"Rule  2.  Cost  of  Extension  Defined. — Estimated  construction  cost  shall  in- 
clude all  material,  labor  and  other  expenses  required  for  the  distribution  and 
installation  of  poles,  wire,  crossarms,  insulators,  line  hardware,  switching 
and  protective  devices,  transformers,  appurtenances,  right-of-way  permits, 
etc.  Metering  equipment  shall  be  supplied  by  the  utility  and  cost  of  same 
shall  not  be  included  in  the  estimated  construction  cost. 

"An  item  not  exceeding  10  per  cent,  of  material  cost  shall  be  included  to 
cover  purchasing  expense,  freight,  cartage  to  storeroom  and  stores — depart- 
ment expense. 

"An  item  not  exceeding  15  per  cent,  of  all  above  mentioned  items  shall  be 
included  to  cover  general  overhead,  engineering,  promotion,  office  supervision, 
clerical   labor,   contingencies,   etc.     *     *     * 

"Rule  6.  Rates. — The  rates  for  rural  service  shall  be  (a)  a  rural  charge 
plus    (b)   the  regular  urban  rates. 

"The  rural  charge  shall  cover  the  amount  by  which  the  fixed  charges,  energy 
losses  and  operating  expenses  incident  to  rural  service  exceed  the  correspond- 
ing items  for  city  service.  The  annual  rural  charge  for  the  extension  shall 
be  equal  to  10  per  cent,  of  the  total  construction  cost  of  the  extension  plus 
the  total  transformer  core  losses  per  year  computed  at  the  utility's  power 
rate  minus  13%  per  cent,  of  two  times  that  part  of  the  annual  revenue  from 
the  extension  which  is  computed  at  the  regular  urban  rates. 

"The  annual  rural  charge  of  the  individual  consumers  will  then  be  deter- 
mined as  follows :  50  per  cent,  of  the  total  annual  rural  charge  shall  be 
apportioned  equally  among  the  consumers,  and  50  per  cent,  of  the  total 
annual  rural  charge  shall  be  apportioned  among  the  consumers  according  to 
installed  transformer  capacity.  In  case  two  or  more  consumers  are  served 
from  the  same  transformer  the  installed  transformer  capacity  for  each  con- 
sumer shall  be  considered  as  the  estimated  portion  installed  for  the  require- 
ments of  each  individual.  One-twelfth  of  the  annual  rural  charge  so  appor- 
tioned to  each  consumer  shall  be  billed  monthly  by  the  utility  and  paid  by 
the  consumer  as  the  monthly  rural  charge. 

"In  addition  to  the  rural  charge  the  consumer  shall  pay  the  regular  rates 
charged  for  service  in  the  adjacent  urban  community  where  the  extension 
originates.  This  charge  will  include  all  minimum  service  and  demand  charges 
which  are  a  part  of  the  urban  rates.  y 

"Rule  7.  Annual  Adjustment  in  Rural  Charge. — Adjustments  will  be  made 
in  the  rural  charge  at  the  end  of  each  calendar  year  to  allow  for  changes 
in  the  number  of  consumers,  changes  in  revenue  from  line,  changes  in  trans- 
former capacity,  etc.,  and  the  rural  charge  then  fixed  shall  be  effective  for 
the  following  calendar  year." 
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COURT  DECISION  REFERENCES 

617 — Breakdown  or  Auxiliary  Service 

People  ex  rel.  The  New  York  Edison  Company  v.  New  York  Public 
Service  Commission,  First  District,  and  Acker,  Merrall  &  Condit 
Company.  Decision  of  the  New  York  Supreme  Court,  Appellate 
Division,  First  Department.     February,  1920. 

Acker,  Merrall  &  Condit  has  a  grocery  store  and  owns  a  building  which  it 
partly  occupies  and  part  of  the  building  is  occupied  by  its  tenants.  '  It  has  a 
private  plant  which  generates  electricity  which  it  uses  in  its  own  store  and  sells 
to  its  tenants.  It  also  sells  electricity  to  other  customers  in  the  same  block.  It 
has  applied  to  the  relator,  The  New  York  Edison  Company,  to  serve  to  it  what 
is  called  break-down  service.  The  relator  is  willing  to  furnish  such  break-down 
service  to  Acker,  Merrall  &  Condit  for  its  own  use  and  for  the  use  of  its  tenants 
on  condition  that  Acker,  Merrall  &  Condit  will  not  use  that  service  for  the 
benefit  of  its  customers  in  other  buildings  in  the  same  block.  The  Public 
Service  Commission  has  directed  the  relator  to  furnish  such  service  without 
any  stipulation  to  confine  the  use  of  the  same  to  itself  and  its  tenants.  (Re- 
ported in   15  Rate  Research  35-43.) 

This  break-down  service  is  primarily  a  service  for  emergency.  It  is  used  in  case 
the  service  of  the  customer  breaks  down.  It  is  used  also  when  very  little  electricity 
is  required  as  upon  holidays  and  Sundays  and  also  at  the  peak  of  the  service 
when  a  maximum  current  is  required  during  the  day.  It  is  an  important  service 
to  those  furnishing  their  own  electricity  because  it  saves  the  expense  of  emer- 
gency equipment.  It  saves  the  necessity  of  stronger  equipment  which  will 
always  furnish  enough  electricity  for  whatever  the  demands  may  be,  and  en- 
ables the  owner  of  the  private  plant  to  use  the  electricity  of  the  relator  when  it 
is  unprofitable  to  operate  the  private  plant  by  reason  of  the  small  amount  of 
electricity  used  in  certain  times  of  the  day  and  in  .certain  times  of  the  year. 
For  all  these  emergencies  the  relator,  as  a  public  service  corporation,  must  be 
prepared  and  the  electricity  must  be  furnished  at  all  times  of  day  or  night  and 
on  all  days  of  the  year,  whether  or  not  the  amount  used  makes  such  service 
profitable  to  the  relator.  It  enables  an  owner  of  a  private  plant  to  furnish  the 
most  of  the  electricity  required  by  its  tenants  and  its  outside  customers  at  a 
cheaper  rate,  and  Acker,  Merrall  &  Condit  are  furnishing  electricity  not  only 
to  its  tenants,  but  to  others  in  the  same  block  at  15  per  cent,  less  than  the 
scheduled  rates  of  the  relator.  The  relator  contends  that  in  furnishing  to  those 
outside  of  its  own  tenants,  Acker,  Merrall  &  Condit  is  a  competing  company 
and  therefore  the  relator  should  not  be  required  to  furnish  to  it  break-down 
service,  by  which  it  is  enabled  to  cut  the  price  and  sell  for  a  less  sum  to  those 
outside  of  its  own  building,  although  within  its  own  block.  If  the  furnishing 
of  this  service  were  required  only  as  to  this  particular  customer,  the  inequality 
would  be  slight,  but  there  are  six  hundred  and  more  private  plants  in  the  City 
of  New  York,  and  if  this  order  is  sustained,  there  is  no  reason  why  a  private 
plant  cannot  be  installed  in  every  block  in  the  City  of  New  York  and  electricity 
furnished  therefrom  at  15  per  cent,  less  than  the  scheduled  rates  of  the  relator, 
and  the  relator  be  required  to  furnish  the  auxiliary  service  for  these  emergency 
cases  which  costs  more  to  them  than  the  regular  service  because  of  the  extra 
equipment  necessary  in  order  to  be  prepared  to  give  this  emergency  service. 
The  New  York  Edison  Company,  therefore,  brings  this  suit  asking  the  court  to 
review  the  determination  of  the  Public  Service  Commission,  requiring  the  re- 
lator to  promise  break-down  service  to  Acker,  Merrall  &  Condit  in  the  city  of 
New  York. 

The  Court,  in   reversing  the  determination   of  the  Commission,   says : 

"In  the  'Matter  of  Breakdown  Service,'  1  P.  S.  C.  Reps.,  1st  Dist.  130,  break- 
down service  is  defined :   'The  service  which  an  electricity  supply  company 
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renders  when  it  provides  a  "connection"  between  its  system  and  the  installa- 
tion of  a  consumer  having  his  own  electric  plant,  and  agrees  to  stand  ready 
to  supply  such  consumer  with  current  whenever  his  plant  actually  breaks 
down  in  whole  or  in  part.  As  term  is  used,  however,  the  term  includes  two 
other  kinds  of  service  :  First,  the  service  rendered  by  the  supply  company  to 
the  owners  of  private  plants  (both  readiness-to-serve  and  current)  during 
nights,  Sundays,  holidays  and  perhaps  longer  periods  when  only  a  small 
amount  of  current  relatively  is  demanded ;  Second,  a  like  service  rendered 
by  the  supply  company  to  owners  of  private  plants  during  the  peak  period  of 
the  day — usually  about  5  p.  m. — when  the  consumption  of  current  reaches  its 
maximum  for  the  day.  These  two  classes  of  service  are  quite  different  and 
distinct  from  pure  break-down  service,  they  are  really  auxiliary  service ;  but 
in  common  usage  the  three  classes  are  included  in  the  single  term  "break- 
down service." '  In  that  case  the  Commission  held  that  the  relator  must 
supph'  such  service  to  private  plants  and  said  :  'The  private  electric  plants  are 
not  competitors,  for  they  do  not  distribute  current  beyond  their  own 
premises.'     *    *     * 

"But  it  is  said  that  the  relator  is  furnishing  a  similar  service  to  other  cor- 
porations under  like  circumstances  and  therefore  cannot  discriminate  against 
Acker,  Merrall  &  Condit,  the  petitioner  before  the  Public  Service  Commis- 
sion. The  first  case  called  to  the  attention  of  the  Court  is  the  case  of  the 
United  Electric  Light  &  Power  Company,  a  public  service  corporation.  But 
it  was  shown  that  that  was  not  a  rival  company,  but  a  company  whose  stock 
was  owned  by  the  same  company  that  owns  the  relator's  stock  and  was,  there- 
fore, entirely  without  the  rule  here  stated.  Furthermore,  one  company 
furnishes  an  alternating  current  and  the  other  a  direct  current.  They  do 
not  cut  rates  or  otherwise  compete,  and  all  their  profits  go  to  the  common 
owner  of  the  stock  of  both  companies.  The  next  case  cited  is  Best  &  Com- 
pany. This  company  resells  to  other  companies  electricity  which  it  pur- 
chases from  the  relator  company  at  the  regular  rates.  Best  &  Company  has 
no  private  plant  of  its  own.  It  is  not,  as  is  the  case  with  Acker,  Merrall  & 
Condit,  underselling  the  relator,  and  is  not  in  competition  with  the  relator, 
because  all  of  the  electricity  sold  by  Best  &  Company  is  purchased  from  the 
relator.  The  third  case  is  the  sale  to  one  Salmon.  That  sale  is  under  what 
is  known  as  the  conjunctional  rate  schedule.  In  that  case  Salmon  has  no 
private  plant.  All  of  the  electricity  is  purchased  from  the  relator  and  is 
furnished  to  the  owner  of  two  buildings  by  Salmon,  who  is  the  owner  or 
lessor  of  the  two  buildings  within  one  hundred  feet  of  each  other  and  capable 
of  service  from  one  connection.  It  is  a  class  of  service  oflfered  to  all  who 
come  within  the  limits  of  the  class  and  is  in  no  way  in  competition  with  the 
relator.  The  fourth  case  is  the  Perceval  case  before  stated,  where  the  cus- 
tomer made  application  and  not  the  owner  of  the  private  plant,  who  was 
selling  his  service  and  when  the  owner  of  the  private  plant  was  held  not  to 
be  a  competitor. 

"The  evidence  in  the  case  by  the  witness  Moses,  who  has  charge  of  this 
plant  for  Acker,  Merrall  &  Condit,  and  who  is  in  some  way  financially  in- 
terested therein,  is  to  the  effect  that  there  is  no  other  case  where  break-down 
service  is  furnished  to  the  owner  of  a  private  plant  which  is  in  competition 
with  a  p.ublic  service  corporation.  It  thus  appears  that  in  refusing  to  Acker, 
Merrall  &  Condit  this  breakdown  service,  the  relator  was  guilty  of  no  dis- 
crimination, inasmuch  as  similar  service  was  not  given  to  any  other  customer 
under  like  conditions.  Inasmuch  as  Acker,  Merrall  &  Condit  was  a  com- 
peting company  the  relator  cannot  be  compelled  in  the  absence  of  an  express 
statutory  requirement  to  furnish  to  them  this  breakdown  service  for  the 
purpose  of  sale  to  outside  customers. 

"I  have  not  referred  to  the  contention  of  the  relator  that,  because  the 
petitioner  is   selling  electricity  to   customers   other  than  its  tenants,  it  is  an 
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electric  corporation  and  subject  to  the  supervision  of  the  PubHc  Service 
Commission,  and,  having  failed  to  conform  to  the  requirements  of  that  law 
it  has  no  standing  in  court  to  ask  the  interposition  of  the  Commission.  But 
this  question  it  is  unnecessary  to  decide.  Whether  or  not  the  petitioner  is  an 
electrical  corporation  coming  within  the  supervision  of  the  Public  Service 
Commission,  it  is  perfectly  clear  that  the  statute  intended  to  make  a  distinc- 
tion between  those  corporations  which  were  manufacturing  gas  or  electricity 
for  their  own  purposes,  or  the  purposes  of  their  tenants,  and  those  who 
went  further  and  assumed  to  sell  their  gas  or  electricity  to  outsiders.  The 
main  significance  of  that  distinction  would  seem  to  be  that  while  it  is  en- 
gaged in  selling  electricity  to  outsiders  other  than  its  own  tenants,  it  has 
not  the  rights  of  the  public  to  demand  service  upon  payment  of  the  legal 
rates,  but  it  has  only  the  rights  that  one  public  service  corporation  has  as 
against  another,  which  seems  to  be  settled  by  the  authorities  cited  and  does 
not  include  the  right  to  demand  service  of  a  competing  company  for  the 
purpose  of  enabling  the  petitioner  to  undersell  that  competing  company  and 
take  away  its  customers.  ■ 

"The  determination  should  therefore  be  reversed." 

112.5 — Ordinance  Rates 

City  of  Lima  v.  Public  Utilities  Commission.  Decision  of  the  Ohio 
Supreme  Couft.     December  23,  1919.     126  Northeastern  318. 

An  ordinance  of  the  city  of  Lima,  duly  passed,  fixed  the  price  that  might  be 
charged  for  natural  gas  furnished  the  consumers  thereof  in  that  city  for  a 
period  of  three  years  from  and  after  September  1,  1918. 

The  Lima  Natural  Gas  Company  in  writing  duly  signified  its  consent  to  and 
acceptance  of  such  ordinance  and  declared  its  purpose  to  furnish  gas  there- 
under, and  did  furnish  gas  to  the  consumers  thereof  in  Lima,  Ohio,  under  the 
terms  and  conditions  set  forth  in   such  ordinance. 

Thereafter,  on  May  29,  1919,  said  gas  company  filed  with  Public  Utilities  Com- 
mission its  application  for  approval  of  its  schedule  of  rates  for  gas  therewith 
presented,  which  were  the  rates  prescribed  by  said  ordinance  with  the  addition 
thereto  of  a  "readiness  to  serve  charge  of  thirty-five  cents  per  month,"  the 
same  to  be  efifective  from  July  1,  1919.  Objection  to  the  approval  of  the  pro- 
posed "readiness  to  serve  charge"  contained  in  said  scheduk,  and  to  the  con- 
sideration thereof  by  the  Public  Utilities  Commission,  was  made  by  the  City  of 
Lima. 

The  cit3'  challenges  not  only  the  finding  and  order  of  the  Commission  wherein 
it  approved  the  schedule  filed  by  the  Gas  Company,  but  further  challenges  the 
jurisdiction  of  the  Commission  to  hear  and  determine  the  application  of  the 
Gas  Company  for  the  approval  of  the  readiness-to-serve  charge  provision  in 
its   schedule   of   rates. 

The  Court  Saj^s : 

224.5 — Rates  Fixed  by  Contract 

"For  many  years  a  statute  has  been  in  force  and  operation  in  this  state  sub- 
stantially as  now  set  forth  in  sections  3982  and  3983  General  Code,  authoriz- 
ing the  council  of  a  municipality  to  regulate  the  price  which  electric  lighting 
companies  may  charge  for  electric  light  or  gas  companies  may  charge  for 
gas  furnished  to  the  citizens  thereof  and  containing  the  further  provision 
that  when  such  prices  are  so  fixed  for  a  period  not  exceeding  ten  years  and 
the  company  desiring  to  furnish  electricity  or  gas  assents  thereto  by  written 
acceptance  such  company  shall  in  no  event  charge  more  for  electric  light  or 
gas  than  the  price  so  specified,  and  the  council  shall  not  require  the  company 
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to  furnish  electricity  or  gas  at  a  less  price  during  the  period  of  time  agreed 
upon. 

"The  Constitution  of  the  state  as  amended  in  1912  (section  4,  art.  18)  ex- 
pressly authorizes  municipalities  to  enter  into  contracts  for  the  product  or 
service  of  any  public  utility,  and  it  must  be  conceded  that  the  acceptance  by 
the  utility  company  of  the  price  and  terms  prescribed  by  an  ordinance  of  a 
municipality  completes  a  contract  between  the  municipality  and  the  utility 
company  which  is  now  authorized  by  the  express  terms  of  the  Constitution. 
This  Court  held  in  the  recent  case  of  Ohio  River  Power  Co.  v.  City  of 
Steubenville,  99  Ohio  St.  421,  124  N.  E.  246,  that  where  the  price  of  electric 
current  for  light  and  other  purposes  is  fixed  by  ordinance,  and  the  company 
duly  files  its  written  acceptance  thereof,  such  ordinance  and  acceptance  consti- 
tute a  contract  between  the  municipality  and  the  company,  binding  on  both 
parties  during  the  term  named  in  the  ordinance.     *     *     * 

"The  right  to  contract  for  the  product  or  service  of  a  public  utility  neces- 
sarily includes  the  right  and  authority  to  agree  upon  rates  and  charges. 
There  can  be  no  virtue  in  the  right  conferred  upon  municipalities  to  contract 
for  the  product  or  service  of  a  public  utility  company  if  it  is  powerless  to 
agree  upon  the  rate  or  price  to  be  paid  therefor,  or  if,  after  such  agreement 
is  made,  and  during  the  period  Qovered  by  the  contract,  its  terms  may  be 
materially  altered  by  the  Public  Utilities  Commission.  Aside  from  the 
proposition  that  the  right  to  make  such  contract  is  now  conferred  by  con- 
stitutional provision,  it  is  to  be  borne  in  mind  that  the  powers  of  the  Public 
Utilities  Commission  are  conferred  by  statute,  and  it  possesses  no  authority 
other  than  that  thus  vested  in  it.  City  of  Cincinnati  v.  Public  Utilities  Com- 
mission, 96  Ohio  St.  270,  117  N.  E.  381;  City  of  Washington  v.  Public  Utili- 
ties Commission  99  Ohio  St.  70,  124  N.  E.  46. 

"The  commission  based  its  action  upon  the  terms  of  section  614-17,  Page 
&  A.  General  Code,  which  provides,  in  substance,  that  'nothing  in  this  act' 
shall  be  taken  to  prohibit  the  public  utility  from  providing  any  other  financial 
device  that  may  be  practicable  or  advantageous  to  the  parties  interested, 
provided  the  same  be  filed  with  and  approved  by  the  commission.  But  it 
must  be  observed  that  it  is  expressly  provided  by  section  614-47,  General 
Code,  that  'this  act,'  by  which  is  meant  the  Public  Utilities  Act,  of  which 
section  614-17  is  a  part,  shall  not  apply  to  prices  fixed  under  sections  3644, 
3982,  and  3983,  General  Code,  except  as  provided  in  sections  614-44,  614-45, 
and  614-46,  neither  of  which  confers  any  authority  whatever  upon  the 
Public  Utilities  Commission  to  act  where  the  utility  accepted  the  rate  fixed 
by  ordinance,  except  in  the  event  of  a  complaint  being  filed  by  the  electors 
of  the  municipality,  as  therein  provided. 

"This  court  held  in  the  Steubenville  Case,  supra,  that  by  the  provisions  of 
section  614-47,  General  Code,  such  contracts  are  specifically  exempt  from  the 
operation  of  statutes  of  this  state  defining  the  powers  and  duties  of  the 
Public  Utilities  Commission  in  relation  to  the  rate,  price,  charge,  toll,  or 
rental  that  such  public  utility  may  charge,  demand,  exact,  or  collect  for  any 
service  rendered  or  to  be  rendered  by  it.  But,  even  if  the  rates  and  charges 
stipulated  in  such  contracts  were  not  specifically  exempt  from  the  considera- 
tion and  action  of  the  commission,  the  authority  to  enter  into  a  contract  such 
as  that  under  review  being  now  expressly  conferred  by  constitutional  pro- 
vision, any  statute  which  purports  to  modify  or  restrict  the  power  thus  con- 
ferred would  be  in  conflict  therewith  and  must  fall. 

"It  follows  that  the  exaction  of  the  'readiness  to  serve  charge'  incorporated 
in  the  schedule  of  rates  filed  by  the  gas  company,  in  addition  to  the  rate 
agreed  upon,  is  violative  of  the  terms  of  the  contract,  and  that  it  cannot  be 
validated  by  any  order  of  the  Public  Utilities  Commission.  The  order  of 
the  commission  is  therefore  reversed." 
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COMMISSION  DECISIONS 

IDAHO. 

228 — Franchises. 

Idaho  Power  Company,  Application  for  Approval  of  Two  Contracts 
Between  Applicant  and  the  City  of  Boise.  Decision  of  the  Idaho 
Public  Utilities  Commission,  Holding  That  Applicant  Add  to  the 
Charge  for  Service  Rendered  to  Each  Patron  Within  the  Corporate 
Limits  of  the  City  of  Boise,  in  Proportion  to  the  Amomit  of  Service 
Used  by  Each  Patron,  an  Amotmt  Sufficient  to  Aggregate  the  Amount 
To  Be  Paid  Under  the  Contract  by  Applicant  to  the  Citv  of  Boise. 
March  23,  1920. 

The  Idaho  Power  Company  asks  the  Commission  to  approve,  first,  a 
contract  with  the  City  of  Boise  for  street  lighting  service ;  and  second, 
a  contract  by  which  the  said  City  of  Boise  agrees  to  cancel  and  annul 
a  certain  franchise  expiring  in  1932,  heretofore  granted  to  the  Beaver 
River  Power  Company,  predecessor  in  interest  of  said  Idaho  Power 
Company,  applicant  herein,  and  to  permit  applicant  to  remove  certain 
of  its  lines  and  equipment  required  to  be  maintained  and  operated  by 
the  terms  of  said  franchise.  This  contract  also  provides  for  the  pay- 
ment to  said  city  by  applicant  of  certain  sums  annually,  in  lieu  of  an 
annual  franchise  tax  imposed  by  the  terms  of  said  franchise.  It  is 
shown  that  to  comply  with  the  provisions  of  said  franchise  requires 
applicant  to  maintain  and  operate  duplicate  equipment  in  the  Citv  of 
Boise  of  approximate  value  of  $105,000.00,  at  an  annual  cost  of  about 
$25,000.00. 

The  Commission  says : 

"The  Commission  feels  that  this  duplication  should  be  eliminated, 
not  only  in  the  interest  of  the  City  of  Boise,  but  also  because  the 
saving  of  $25,000.00  in  operating  expenses  will  be  reflected  over 
applicant's  entire  system,  and  therefore  finds  that  said  second  con- 
tract should  be  approved.  However,  the  Commission  will  not 
permit  the  payments  as  set  forth  in  said  contract,  in  lieu  of  the  fran- 
chise tax  payments,  to  be  charged  into  the  general  operating 
expenses  of  the  Idaho  Power  Company,  applicant  herein,  as  such 


52  17    Rate    Research 


payments  inure  to  the  City  of  Boise  alone,  but  so  long  as  such  pay- 
ments are  made,  will  require  applicant  to  pro  rate  same  among  its 
patrons  within  the  City  of  Boise,  and  collect  same  from  them. 

"With  relation  to  the  proposed  contract,  the  Commission  finds  as 
follows : 

380— Taxation 

"That  under  the  ordinance  and  franchise  referred  to,  the  City  of 
Boise  has  levied  and  collected  a  tax  which  it  is  proposed  shall  be 
continued  in  the  future. 

"That  the  money  for  the  payment  of  such  tax  is  charged  to  the 
general  operating  expenses  of  the  entire  system  of  the  utility,  which 
are  met  by  other  municipalities  and  communities  as  well  as  the  City 
of  Boise,  and  that  in  effect  this  requires  the  payment  by  the  patrons 
outside  of  the  City  of  Boise  of  money  of  which  the  City  of  Boise 
receives  the  sole  benefit. 

"That  the  effect  of  such  tax  should  be  limited  to  those  patrons  of 
the  utility  situated  within  the  municipality  which  receives  the  entire 
benefit,  in  fairness  to  the  other  patrons,  and  to  avoid  discrimination, 
and  that  such  change  in  rate  for  service  to  such  patrons  should  be 
made,  pro  rata,  as  will  compensate  for  the  amount  so  to  be  paid  to 
the  City. 

"That  the  proposed  contract,  attached  to  the  application,  should  be 
approved  with  the  proviso  that  the  Idaho  Power  Company  add  to 
the  charge  for  service  rendered  to  each  patron  within  the  corporate 
limits  of  the  City  of  Boise  in  proportion  to  the  amount  of  service 
by  each  patron  used,  an  amount  sufficient  to  aggregate  the  amount 
to  be  paid  under  such  contract  by  the  Idaho  Power  Company  to  said 
City  of  Boise,  such  amounts  to  be  included  in  and  paid  as  a  part  of 
the  charge  for  service  for  the  month  of  January  of  each  year  during 
the  term  of  this  contract,  under  such  a  statement  as  will  plainly 
indicate  to  the  patron  what  such  charge  is  for." 


IDAHO 

650 — Discrimination. 

Investigation  As  to  Preferences  and  Advantages  Granted  by  Public 
Utilities  to  Municipalities  and  Residents  Thereof.  General  Order  No. 
23,  of  the  Idaho  Public  Utilities  Commission.     March  31,  1920. 

The  Idaho  Public  Utilities  Commission,  on  its  own  motion,  investi- 
gated the  matter  where  certain  municipal  corporations  in  the  State  of 
Idaho  have  demanded  and  received  from  public  utilities  certain  advan- 
tages either  by  way  of  payment  of  money  or  service  rendered  and  not 
paid  for,  either  in  whole  or  in  part,  or  the  installation  and  maintenance 
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of  additional  or  duplicate  equipment  not  reasonably  required  for  the 
service  of  the  municipality  and  the  residents  thereof,  such  benefits 
being  required  through  franchises  or  by  way  of  license  or  occupation 
tax. 

Some  municipalities  have  made  no  such  requirements,  while  others 
have  demanded  and  received  very  considerable  amounts  thereunder. 
Such  demands  are  in  the  nature  of  a  tax  from  which  the  municipality 
levying  the  same  receives  the  sole  and  direct  benefit  while  the  cost  of 
the  same  is  charged  against  all  of  the  patrons  of  the  utility,  wherever 
they  may  be  situated  in  the  state,  and  is  reflected  in  the  rates  they  pay 
for  their  service.    The  Commission  says : 

Section  2427  of  the  Compiled  Statutes  of  1919  provides : 

*'  'No  public  utility  shall,  as  to  rates,  charges,  service,  facilities  or  in 
any  other  respect,  make  or  grant  any  preference  or  advantage  to  any 
corporation  or  person  or  subject  any  corporation  or  person  to  any 
prejudice  or  disadvantage.  No  public  utility  shall  establish  or  main- 
tain any  unreasonable  difference  as  to  rates,  charges,  service,  facili- 
ties or  in  any  other  respect,  either  as  between  localities  or  as 
between  classes  of  service.  The  Commission  shall  have  the  power 
to  determine  any  question  of  fact  arising  under  this  section.' 

"The  Public  Utilities  Commission  of  Idaho  deems  that  the  patrons 
of  public  utilities  who  are  not  residents  of  the  municipality  which 
demands  and  receives  such  tax  benefit  or  service  should  be  relieved 
from  the  burden  of  paying  or  contributing  thus  indirectly  to  such 
municipality. 

"The  Commission  has  no  jurisdiction  or  authority  to  control  munic- 
ipal corporations  in  their  acts  as  such,  and  can  prevent  any  discrim- 
ination which  may  arise  therefrom  only  by  such  changes  in  rates  as 
will  result  in  limiting  the  effect  of  the  extra  cost  caused  by  such 
advantages  to  those  who  benefit  therefrom. 

"It  is  therefore  ordered  that  every  public  utilit}^  in  the  State  of 
Idaho  over  which  the  Public  Utilities  Commission  of  Idaho  has 
jurisdiction,  shall  make  and  file  with  the  Commission  on  or  before 
May  1,  1920,  a  statement  which  shall  show: 

"First :  The  name  of  each  municipal  corporation  to  which  the 
utility  makes  payment  under  any  franchise,  license  or  occupation 
tax  of  either  money,  service  rendered  and  not  charged  for,  service 
rendered  and  not  charged  for  at  regulate  rates,  or  by  the  installation 
and  maintenance  of  equipment  or  facilities  not  reasonably  required 
in  the  service  of  the  municipality  or  its  people,  or  not  likewise  fur- 
nished and  kept  in  all  other  municipalities  by  it  served. 
"Second:  The  amount  of  money  paid,  the  value  of  any  service 
rendered  and  not  charged  for  per  month  or  per  year,  the  value  of 
any  service  furnished  which  is  not   charged   for  at   regular  rates, 
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and  the  difference  between  the  charge  made  and  that  provided  by 
the  regular  rate,  the  cost  of  installation,  maintenance  and  operation 
of  any  excess  or  duplicate  installation  or  equipment,  and  any  other 
matter  or  thing  required  by  the  utility  to  be  given,  rendered  or 
furnished  to  the  municipality  other  or  different  from  that  furnished 
to  all  other  municipalities. 

"Third :  A  proposed  change  of  rate  or  rates  applicable  only  to  its 
patrons  within  the  limits  of  the  municipality  requiring  such  pay- 
ment as  shall  result  in  an  increased  income  sufficient  in  the  aggre- 
gate to  offset  the  money  payment,  or  service  furnished  or  increased 
cost  of  operation  demanded  by  such  municipality  which  shall  be 
proportioned  among  all  of  the  patrons  of  the  utility  within  the  limits 
of  such  municipality  as  equitably  as  may  be,  and  shall  be  provided 
to  be  collected  in  the  most  inexpensive  and  practicable  method. 

"Fourth :  At  the  time  of  filing  such  report  and  proposed  change 
of  rate  with  the  Commission,  the  utility  shall  deliver  to  the  munici- 
pality affected  thereby  a  full,  true  and  complete  copy  of  the  report 
required  to  be  made  and  of  the  proposed  change  of  rate,  and  method 
of  collecting  the  same." 

DISTRICT  OF  COLUMBIA. 
630 — Cost  of  Supplies. 

Washington  Gas  Light  Company.  Application  for  Authority  to  Con- 
tinue in  Effect  Increased  Gas  Rates.  Decision  of  the  District  of 
Columbia  Public  Utilities  Commission,  Granting  the  Application. 
March  25,  1920. 

By  the  terms  of  its  order  number  341.  dated  September  19,  1919,  the 
Commission  continued  in  effect  until  April  1,  1920,  the  rate  of  ninety- 
five  cents  per  thousand  cubic  feet  for  gas  furnished  to  private  con- 
sumers by  any  public  utility  in  the  District  of  Columbia,  this  rate  to  be 
reduced  automatically  to  ninety  cents  per  thousand  cubic  feet  on  April 
1,  1920,  unless  on  or  before  said  date  the  Commission  shall  have 
ordered  otherwise. 

On  March  6,  1920,  the  Washington  Gas  Light  Company  on  its  own 
behalf  and  on  behalf  of  the  Georgetown  Gas  Light  Company,  peti- 
tioned the  Commission  for  a  further  continuance  of  the  ninety-five 
cent  rate  until  June  1,  1920,  alleging  that  before  April  1,  1920,  it  would 
not  be  able  to  present  reliable  estimates  of  the  cost  of  manufacturing 
gas  for  the  ensuing  year,  due  primarily  to  its  inability  to  make  con- 
tracts for  the  supply  of  oil  or  to  obtain  quotations  on  future  deliveries. 

The  Commission  says : 

"The  company  introduced  evidence  showing  that  its  favorable  con- 
tract for  oil  at  six  cents  per  gallon  expired  on  March  15,  1920,  and 
that  the  company  had  been  able  to  obtain  contracts  for  its  needs  to 
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about  Jime  1,  1920,  on  the  basis  of  seven  and  one-half  cents  per 
gallon.  Estimating  a  five  per  cent  increase  in  sales  for  the  year 
ending  March  31,  1921,  and  assuming  that  it  could  obtain  sufficient 
oil  for  said  year  at  seven  and  one-half  cents  per  gallon,  the  company 
claimed  that  a  selling  price  of  over  $1.10  per  thousand  cubic  feet  to 
private  consumers  would  be  required  from  April  1,  1920,  to  give  a 
seven  per  cent  return  on  the  Commission's  finding  of  fair  value 
brought  down  to  March  31,  1921,  but  without  including  anything 
for  the  increased  amount  for  materials,  supplies  and  working  cap- 
ital claimed  by  the  company. 

"In  view  of  the  circumstances  of  this  case,  the  Commission  is  of 
the  opinion  that  the  company's  petition  for  a  continuance  of  the 
present  ninety-five  cent  rate  for  two  months  to  June  1,  1920,  is 
reasonable." 

CALIFORNIA. 

226 — Service. 

In  the  Matter  of  the  Service  of  Natural  Gas  by  the  Midway  Gas  Com- 
pany, Southern  California  Gas  Company,  Los  Angeles  Gas  and  Electric 
Corporation,  and  Southern  Counties  Gas  Company.  Decision  of  the 
California  Railroad  Commission.     February  9,  1920. 

Question  has  been  raised  in  this  proceeding  as  to  the  exact  status  of 
the  various  companies  with  relation. to  the  right  to  the  use  of  the  avail- 
able natural  gas.  The  Los  Angeles  Gas  and  Electric  Corporation 
insists  that  it  is  a  consumer  of  the  Midway  Gas  Company,  taking 
delivery  at  Glendale,  and  that  Southern  California  Gas  Company  is 
also  a  consumer  of  Midway,  occupying  no  preferred  status — and  this 
notwithstanding  a  written  contract  between  Midway  and  Southern 
California  gas  companies  whereby  it  is  agreed  Southern  California 
Gas  Company  shall  have  natural  gas  from  Midway  company  sufficient 
for  its  needs.  It  is  contended,  however,  by  Los  Angeles  Gas  and 
Electric  Corporation,  that  this  contract  is  ineffective  as  against  the 
powers  of  this  Commission  to  regulate  the  delivery  and  supply  of  this 
gas  and  that  the  Commission  in  exercising  its  powers  should  disregard 
the  terms  of  this  contract  and  treat  the  two  companies  alike,  giving 
to  each  gas  sufficient  to  serve  domestic  and  commercial  consumers  and 
also  sufficient  to  generate  artificial  gas  and  reform  natural  gas  into 
artificial  gas. 

On  the  other  hand.  Southern  California  Gas  Company  takes  the  posi- 
tion that  it  has  a  prior  right  as  against  Los  Angeles  Gas  and  Electric 
Corporation  to  the  use  of  natural  gas  and  that  the  latter  company  can 
only  claim  delivery  of  gas  after  all  consumers  of  Southern  California 
(Gas  Company  have  been  cared  for.  However,  Southern  California 
Gas  Company  is  willing  on  the  order  of  this  Commission  to  deliver  to 
Los  Angeles  Gas  and  Electric  Corporation  a  supply  of  natural  gas 
sufficient  to  care  for  its  domestic  and  commercial  consumers,  provided 
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it  is  compensated  therefor  so  that  it  will  suffer  no  loss  as  compared 
with  the  revenue  derived  prior  to  the  time  when  it  cut  off  its  industrial 
consumers  to  deliver  gas  used  by  them  to  the  Los  Angeles  Gas  and 
Electric  Corporation. 

Commissioner  Edgerton,  in  his  opinion,  says : 

"I  believe  it  must  be  held  that  this  Commission  has  power  to  regu- 
late the  service  in  the  supply  of  gas  by  Midway  Company  to  both 
the  Southern  California  Gas  Company  and  to  Los  Angeles  Gas  and 
Electric  Corporation  and  that  the  contract  or  any  contracts  which 
in  terms  provide  conditions  of  such  service  are  subject  to  the  powers 
of  the  Commission. 

"In  exercising  this  power,  however,  I  believe  the  Commission  should 
give  consideration  in  this  case  to  the  facts  with  relation  to  bringing 
the  natural  gas  to  Los  Angeles  and  its  delivery  to  consumers  and 
that  the  Commission  should  so  act  as  to  conform  to  the  reasonable 
rules  of  justice. 

"It  appears  that  Southern  California  Gas  Company  has  been  the 
active  agency  for  the  promotion  of  the  use  of  natural  gas  in  Los 
Angeles  and  vicinity.  At  a  time  when  the  natural  gas  brought  down 
to  Glendale  by  Midway  Gas  Company  did  not  find  a  complete  and 
ready  sale.  Southern  California  Gas  Company  vigorously  promoted 
the  use  of  this  natural  gas  by  industry  until  now  the  industrial 
demand  far  exceeds  the  existing  supply.  The  revenue  from  the  use 
of  natural  gas  by  industry  is  a  substantial  part  of  the  total  revenue 
of  Southern  California  Gas  Company.  Therefore  it  appears  to  me 
that  where  we  call  upon  Southern  California  Gas  Company  in  times 
of  peak  demand  to  shut  off  its  industrial  consumers,  which  means 
the  cessation  of  revenue  from  this  source,  we  must  in  fairness  call 
upon  the  company  benefited  by  this  action,  to  wit.  Los  Angeles  Gas 
and  Electric  Corporation,  to  make  up  this  revenue. 

"I  do  believe,  therefore,  it  should  be  decided,  for  the  purpose  of 
this  order,  that  Southern  California  Gas  Company  is  entitled  and 
shall  have  from  Midway  Gas  Company  at  Glendale  all  natural  gas 
over  and  above  that  which  normally  has  been  given  to  Los  Angeles 
Gas  and  Electric  Corporation ;  that  at  the  times  of  peak  demand, 
when  this  supply  to  Los  Angeles  Gas  and  Electric  Corporation  is 
not  sufficient  to  care  for  its  domestic  consumers,  that  Southern 
California  Gas  Company  deliver  to  Los  Angeles  Gas  and  Electric 
Corporation  an  amount  of  natural  gas  sufficient  to  maintain  the 
prescribed  quality  of  gas  to  its  domestic  consumers.   *    *   * 

"Southern  California  Gas  Company  should  supply  the  Long  Beach 
district  with  sufficient  gas,  when  augmented  with  such  gas  as  can 
be  supplied  by  Southern  Counties  Gas  Company,  for  domestic  and 
commercial  purposes,  and,  except  for  local  transmission  or  distribu- 
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tion  conditions  which  may  prevent,  it  should  supply  gas  for  indus- 
trial purposes  so  that  industries  in  Long-  Beach  will  be  on  a  parity 
with  industries  on  Southern  California  Gas  Company's  system,  and 
that  this  gas  should  be  supplied  at  the  rate  as  specified  in  the  con- 
tract, being  a  rate  of  nineteen  cents  ($.19)  per  thousand  (1000) 
cubic  feet. 

"There  is  a  fairly  constant  supply  of  natural  gas  but  a  widely  fluctu- 
ating demand  both  hourly  and  daily,  largely  dependent  upon  tem- 
perature. As  nearly  as  possible,  from  an  operating  standpoint, 
uniform  delivery  of  gas  to  industries  is  advisable,  also  variation  in 
demands  from  transmission  lines  should  be  minimized.  A  uniform 
quality  of  gas  to  consumers  should,  as  near  as  practicable,  be  main- 
tained. In  view  of  these  facts  it  is  very  difficult  and  practically 
impossible  that  a  definite  amount  of  gas  be  allotted  to  each  utility 
or  industry  and  the  order  of  the  Commission  must  primarily  be  a 
statement  of  principles.  The  utilities  must  heartily  cooperate  with 
each  other  and  the  Commission  in  order  that  the  most  efficient  use 
of  the  gas  be  had.     *     *     * 

"The  former  rates  for  industrial  service  provided  that  priority  to 
gas  depended  upon  the  rate  schedule  chosen  by  the  consumer  and 
not  according  to  necessity  of  use  of  gas.  This  rule  has  not  been 
followed  out  during  the  past  few  weeks,  but  the  priority  has  been 
based  more  generally  upon  the  necessity  for  gas.  I  believe  that,  as 
to  the  gas  which  is  at  this  time  to  be  available  to  industries,  all 
industries  receiving  a  priority  based  upon  the  essential  need  of  gas 
should  be  placed  upon  a  parity  as  to  rates  and  that  this  rate  should 
be  that  as  classified  as  Schedule  No.  'A-7'  of  Southern  California 
Gas  Company,  for  a  guarantee  of  $75  per  month  and  a  rate  of  30 
cents  per  thousand  cubic  feet,  and  that  consumers  who  continue  to 
obtain  gas  under  the  specifications  of  this  order  shall  be  placed  upon 
this  schedule  and  continued  thereon. 

"Special  investigation  of  industries  must  be  had  to  determine  what 
industries  shall  be  allowed  to  be  considered  as  having  a  prior  right 
to  gas.  It  may  be  well  to  state,  as  a  general  rule,  that  industries 
which  can  use  other  fuels,  whether  equipped  or  not,  will  not  be  con- 
sidered as  having  a  right  to  the  use  of  gas  during  a  shortage.  Only 
such  industries  as  can  use  no  other  fuel  will  be  given  a  preference. 
The  Commission  is  directing  that  an  investigation  be  made  by  its 
gas  and  electric  division  into  the  needs  of  each  of  the  industries 
sufficient  to  determine  their  status  in  such  cases  as  it  is  necessary 
that  investigation  be  had.     *     *     * 

"The  evidence  before  the  Commission  at  this  time  in  this  whole 
matter  indicates  very  clearly  that  because  of  the  rapid  growth  in 
the  demand  for  gas  in  the  southern  part  of  this  state  the  gas  com- 
panies are  not  at  this  time  adequately  equipped  to   care   for  the 
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present  and  future  demands.  This  is  a  situation  which  should  not 
be  allowed  to  continue,  as  serious  results  will  surely  come  if  ade- 
quate plans  are  not  immediately  prepared  for  meeting  the  constantly 
increasing  demands  for  gas. 

"I  believe  it  is  incumbent  upon  the  existing  gas  companies  immedi- 
ately to  prepare  and  submit  to  this  Commission  plans  designed  to 
fulfill  the  obligation  of  these  companies  in  meeting  the  demands  of 
present  and  future  consumers  and  the  order  herewith  following 
will  so  provide." 

NEW  JERSEY. 
224 — Rates. 

Application  of  the  New  Jersey  Water  Service  Company  for  Approval 
of  Increase  in  Fire  Hydrant  Rates.  Decision  of  the  New  Jersey  Board 
of  Public  Utility  Commissioners,  Granting  an  Increase.    April  6,  1920. 

The  New  Jersey  Water  Service  Company  filed  an  application  for 
authority  to  increase  its  rates  for  fire  hydrant  service.  The  company 
alleges  that  the  continued  increased  operating  expenses  within  the  last 
two  years  has  made  it  necessary  to  procure  increased  revenue,  and 
further  claims  that  the  fire  hydrant  service  throughout  its  territory  is 
now,  and  has  been  since  its  installation,  furnished  by  the  company  at 
less  than  cost,  and  that  there  are  discriminating  rates  for  the  same 
service  between  some  of  the  boroughs  it  serves. 

224.2 — Contracts 

Regarding  the  question  whether  the  Board  is  fixing  just  and  reason- 
able rates,  as  declared  to  be  its  duty  under  the  statute,  should  require 
the  company  to  observe  the  terms  of  an  agreement  between  the  Union 
Water  Company  (predecessor  to  the  petitioner)  and  Borough  of  Had- 
don  Heights,  dated  July  5,  1911,  which  attempted  to  fix  and  determine 
the  rates  for  both  domestic  and  fire  service,  the  Board  says : 

"The  act  creating  the  Board  of  Public  Utility  Commissioners,  pre- 
scribing its  duties  and  powers  (Chapter  195,  Laws  of  1911 ),  became 
effective  May  1,  1911.  Any  attempt  by  a  utility  and  a  municipality 
to  fix  rates,  except  in  conjunction  and  with  the  approval  of  this 
Board  after  its  formation  is  of  no  legal  consequence  in  a  rate  pro- 
ceeding. The  agreement  made  with  the  Borough  of  Haddon 
Heights  was  subsequent  to  the  creation  of  the  Board. 

400— Rate  Theory 

"Should  the  Board  act  on  the  proposed  fire  hydrant  rate  without 
an  accurate  and  scientific  allocation  of  the  costs  of  the  fire  service 
as  distinguished  from  the  domestic  service? 

"The  Board  held  in  the  Hackensack  Water  Company  rate  case  that 
the  cost  of  water  for  fire  service  should  be  made  by  charges  based 
on  the  proportion  of  plant  and  system  required  for  fire  protection, 
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exclusive  of  hydrants,  and  an  additional  charge  for  each  hydrant. 
This  is  a  correct  engineering  principle  and  one  which  the  Board 
follows  wherever  practicable  and  does  not  involve  an  unduly  large 
expense  on  either  the  company  or  the  municipality  in  the  making  of 
such  allocations.  In  the  present  case  the  total  increase  in  revenue, 
if  the  uniform  charge  of  $25.00  per  fire  hydrant  per  annum  is  per- 
mitted, would  be  $1,333.00.  The  testimony  shows  that  with  this  in- 
creased revenue  the  company  would  still  have  a  deficiency  of  about 
$500.00  from  a  6  per  cent  return  on  the  value  of  its  property  after 
paying  operating  expenses.    *    *    * 

"The  Board,  being  familiar  with  the  charges  made  for  hydrant 
service  by  the  different  water  companies  in  various  parts  of  the 
state,  knows  by  the  comparison  of  rates  that  the  proposed  charge 
of  $25.00  per  fire  hydrant  is  not  unreasonable;  and  being  satisfied 
from  the  evidence  that  the  company  is  in  need  of  additional  revenue, 
will  permit  the  rule  providing  for  a  uniform  rate  for  fire  hydrant 
service  of  $25.00  per  annum  per  fire  hydrant  to  become  effective 
throughtout  the  territory  served  by  the  company,  including  the 
Boroughs  of  Barrington,  Oaklyn,  Audubon  and  Haddon  Heights, 
on  and  after  May  1st,  1920." 

CALIFORNIA. 

132 — Protection  From  Competition. 

F.  A.  Wilson  and  Company,  Application  for  a  Certificate  of  Public 
Convenience  and  Necessity.  Decision  of  the  California  Railroad  Com- 
mission, Denying  the  Application.     February  13,  1920. 

In  denying  the  application  of  F.  A.  Wilson  and  Company  for  a  Certifi- 
cate of  Public  Convenience  and  Necessity  to  operate  an  automobile 
stag-e  line  between  San  Francisco  and  Carmel  and  intermediate  points, 
the  Commission  says : 

"As  the  Commission  has  frequently  stated  in  its  decisions  on  appli- 
cations for  certificates  of  public  convenience  and  necessity  to  oper- 
ate automobile  stage  lines  as  common  carriers  of  passengers,  an 
affirmative  showing  must  be  made  as  to  the  public  convenience  and 
necessity  to  be  served.  It  is  incumbent  upon  applicants  in  proceed- 
ings of  this  nature  to  make  an  affirmative  showing  that  the  trans- 
portation facilities  offered  by  existing  authorized  carriers  are 
insufficient,  unsatisfactory,  or  do  not  in  any  other  manner  meet  the 
requirements  and  demands  of  the  traveling  public,  and  in  this  pro- 
ceeding, we  find  from  the  evidence  that  all  witnesses  testifying  in 
behalf  of  applicant,  universally  commend  the  service  of  the  pro- 
testant,  the  Southern  Pacific  Railroad,  as  being  adequate  and  satis- 
factory. The  public  desiring  transportation  by  automobile  stage 
between  San  Francisco,  Del  Monte,  Monterey  and  Carmel  can  at 
the  present  time  secure  such  accommodation  with  a  minimum  of 
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inconvenience  by  the  use  of  the  stages  of  the  Pickwich  Stages, 
Northern  Division,  between  San  Francisco  and  Salinas,  by  the  use 
of  either  of  two  lines  now  operating  between  Salinas  and  Mon- 
terey and,  as  regards  the  community  at  Carmel,  by  the  use  of  the 
stage  line  operating  between  Monterey  and  Carmel,  a  number  of 
stage  lines  operating  between  San  Jose  and  Salinas,  as  well  as  three 
lines  operating  between  San  Francisco  and  San  Jose  can  be  utilized 
as  regards  the  territory  between  San  Francisco  and  Salinas,  if  the 
through  service  of  the  Pickwich  Stages,  Northern  Division,  is  for 
any  reason  not  desired  as  regards  the  territory  between  San  Fran- 
cisco and  Salinas.  The  use  of  a  combination  of  these  lines  would 
probably  not  be  convenient  for  the  public,  but  the  lines  are  available 
for  use  if  for  any  reason  the  public  or  any  portion  thereof  did  not 
desire  the  service  of  the  Pickwich  Stages,  Northern  Division. 

"The  evidence  in  this  proceeding  does  not  warrant  the  Commission 
granting  the  order  herein  sought  for  the  reason  that  there  is  no 
showing  that  existing  lines  are  unable  to  furnish  transportation  by 
automobile  stage  over  the  route  herein  sought ;  and  if  a  through 
route  and  joint  rate  is  desired  by  the  public,  and  existing  stage  lines 
cannot  themselves  agree  on  an  adjustment  of  schedules  and  rates 
which  will  make  possible  a  through  route  and  joint  rate  between  the 
points  sought  to  be  served  by  applicant,  complaint  to  the  Commis- 
sion that  a  through  route  and  joint  rate  is  necessary  will  receive 
investigation  and  an  order  of  the  Commission  will  issue  based  on 
the  evidence  adduced  at  a  public  hearing.  The  remedy  for  the 
adjustment  of  conditions  which  may  not  be  desired  by  the  public  is 
not  the  establishment  of  a  competing  line,  thereby  dividing  the 
traffic  to  the  extent  that  existing  authorized  lines  are  unable  to 
render  the  character  of  service  demanded  by  the  public  and  required 
by  the  regulations  of  this  Commission." 

WISCONSIN. 

510 — Forms  of  Rates. 

Hayward  Electric  Light  and  Power  Company,  Application  for  Author- 
ity to  Change  Its  Power  Rate  from  a  Flat  Rate  to  a  Meter  Rate. 
Decision  of  the  Wisconsin  Railroad  Commission,  Granting  the  Appli- 
cation.   December  24,  1919. 

In  granting  the  application  of  the  Hayward  Electric  Light  and  Power 
Companv  for  authority  to  withdraw  the  present  commercial  power 
schedule  which  is  on  a  flat  rate  basis  and  to  substitute  therefor  a 
metered  schedule,  the  Commission  says : 

"The  advisability  of  changing  from  a  flat  rate  to  a  metered  rate  as 
a  general  proposition  has  always  been  upheld  by  this  Commission 
as  a  matter  of  equity.  That  a  customer  should  pay  for  service  in 
proportion  to  the  amount  or  value  as  well  as  the  cost  of  the  service 
rendered  is  a  well  established  principle.     Under  the  flat  rate  a  cus- 
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tomer  who  uses  his  installation  only  occasionally  must  pay  the  same 
rate  as  one  who  uses  his  installation  continuously,  if  both  installa- 
tions are  the  same  size.  If,  then,  the  total  revenue  from  all  the 
customers  is  in  proportion  to  the  cost  to  the  company  of  the  total 
energy  furnished  the  short  time  user  must  pay  many  times  his 
proper  share  and  the  long  hour  user  much  less  than  his  fair  pro- 
portion. 

"There  is,  moreover,  no  incentive  toward  economy  in  the  use  of 
energy  under  the  fiat  rate.  This  is  to  the  utility  a  very  important 
consideration  both  on  account  of  cost  of  this  extra  generation  and 
on  account  of  loading  down  of  the  generating  equipment  which  may 
mean  the  installation  of  additional  equipment  to  take  care  of  new 
customers  when  under  the  metered  system  this  might  be  unneces- 
sary. Another  consideration  sometimes  enters  into  the  case  of 
hydraulic  plants.  During  periods  of  low  water  the  water  used  in 
generation  may  exceed  the  stream  flow,  in  which  case  the  load  must 
be  cut  off  either  in  part  or  temporarily  in  entirety. 

"In  chansfinsf  the  schedule  from  a  flat  rate  to  a  metered  basis  it  is 
in  most  cases  impossible  to  determine  the  result  of  the  new  rate. 
Even  if  an  analysis  of  the  uses  of  the  customers  is  made  by  meter- 
ing the  energy  used  prior  to  the  billing  under  the  new  rate  and  the 
rate  devised  on  the  basis  of  this  analysis,  the  care  taken  to  decrease 
the  cost  by  the  consumer  will,  when  the  metered  rate  is  installed, 
result  in  a  loss  of  revenue." 


REFERENCES 

RATES. 

540 — Minimum  Charge. 

The  Ready  to  Serve  Element  in  Public  Utility  Rates,  by  C.  E.  Grun- 
sky.    Journal  of  Electricity.     April  1,  1920.     p.  317.     1  page. 

In  this  article  the  writer  points  out  the  equity  of  adjusting  rates,  keeping  the 
fact  in  mind  that  the  presence  of  a  public  utility  in  any  district  increases  the 
business  possibilities  of  that  district  to  such  an  extent  that  the  entire  com- 
munity, and  not  merely  the  customer  shares  in  the  benefits.     The  writer  says : 

"Public  utility  rates  are  not  necessarily  uniform  to  the  individual  rate  pay- 
ers. But  the  rates  as  fixed  are  intended  to  apply  to  average  conditions  in 
various  classes  into  which  those  who  are  served  by  any  utility  are,  for  con- 
venience, divided.  The  approximation  to  fairness  meets  the  practical  require- 
ment. But,  it  may  be  asked,  does  the  rate  favor  the  large  consumer?  On 
the  unit  basis  he  usually  pays  less  than  the  great  mass  of  rate  payers.  The 
illustration  will  be  equally  apt  if  what  the  large  consumer  of  electric  energy 
pays  be  compared  with  what  electric  energy  costs  the  small  consumer. 

"There  are  several  reasons  for  such  apparent  inequalities  in  the  rates.  Thus, 
for  example,  let  it  be  supposed  that  it  is  to  the  interest  of  the  whole  com- 
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munity  that  the  estabhshment  of  big  business  be  encouraged  and  that  one 
of  the  elements  to  make  an  urban  district  attractive  for  such  business  and 
particularly  for  industrial  establishments  is  cheap  water,  and  let  it  be  further 
assumed  that  the  supply  of  water  is  abundant,  that  provision  having  already 
been  made  for  future  demands,  there  is  more  water  available  than  actually 
required.  Under  such  conditions  the  immediate  operating  expenses  would 
increase  the  net  earnings  of  the  water  company  and  would,  therefore,  have 
the  effect  of  reducing  rates.  In  such  circumstances,  a  graded  rate  is  fair. 
Giving  the  larger  consumer  a  special,  lower  than  average  rate,  is,  therefore, 
sometimes  legitimate. 

"And,  again,  everybody,  in  the  spirit  of  fairness,  is  willing  to  pay  for  what 
they  get,  provided  only  that  the  same  treatment  is  accorded  to  all  alike. 
Consequently,  there  is  rarely  any  objection  to  basic  charge  for  such  services 
as  keeping  a  house  connection  and  a  meter  in  order,  reading  meters,  mak- 
ing out  bills  and  collecting.  The  cost  of  rendering  such  service  is  inde- 
pendent of  the  amount  of  water  or  gas  or  energy  consumed  on  the  premises 
which  are  served.  But  if  for  such  services  a  basic  charge  is  made  and  to 
this  is  added  a  further  charge,  proportional  to  the  amount  of  service  rendered 
or  commodity  furnished,  the  small  consumer,  on  the  basis  of  his  bill,  will 
find  himself  paying  a  somewhat  higher  price  per  unit  of  service  or  com- 
modity than  the  large  consumer." 

623 — Power  Factor 

Measurement  of  Power  Factor  for  Rates,  by  C.  E.  Brown.  Electrical 
World.    March  27,  1920.    p.  721,  2  pages. 

The  desire  on  the  part  of  central  stations  to  incorporate  power-fa:ctor  clauses 
in  rate  schedules  has  directed  a  great  deal  of  attention  to  the  problem  of 
measuring  the  power  factor  of  customers'  loads.  There  appears  to  be  no  gen- 
erally accepted  practice  of  making  and  recording  power-factor  measurements  on 
three-phase  loads  over  a  period  of  time,  and  some  of  the  methods  commonly 
used  are  not  accurate  on  unbalanced  loads.  A  method  has  been  developed,  how- 
ever, which  has  been  found  to  make  accurate  measurements  on  customers'  loads 
under  various  conditions  met  with  in  service. 

The -writer  points  out  that  the  average  power  factor  may  be  obtained  over  a 
period  of  time  by  using  standard  watt-hour  meters  connected  to  register  energy 
and  reactive  components  of  load. 

GENERAL 

920 — Economy  and  Efficiency 

Standard  Maintenance  in  Power  Plants,  bv  A.  B.  Stitzer,  Electrical 
World.    March  27,  1920.    p.  718,  2%  pages'. 

Authorities  differ  on  what  really  constitutes  maintenance,  but  it  is  usually  re- 
ferred to  as  the  expense  of  keeping  a  plant  in  running  condition  over  and  above 
the  cost  of  attendance.  It  includes  the  cost  of  up-keep  replacement  and  pre- 
cautionary measures.  This  latter  item  includes  renewal  of  working  parts,  paint- 
ing of  perishable  or  exposed  material  and  replacement  of  worn-out  and  de- 
fective equipment. 

The  writer  says: 

"The  extreme  limit  of  maintenance,  of  course,  would  be  to  keep  the  plant 
continuously  in  a  new  state,  but  since  such  a  condition  could  only  exist  in 
theory,  some  practical  limit  must  be  established  by  investigation  and  experi- 
ence. Even  then,  however,  maintenance  is  not  to  be  applied  indiscriminately; 
to  become  a  real  economy  it  should  be  efficiently  standardized. 
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"There  are  two  distinct  divisions  of  such  work,  the  first  being  a  combination 
of  inspection  and  record  keeping,  the  second  consisting  of  repairs  and 
renewals.     *     *     * 

"Systematized,  efficient  inspection  and  records  should  be  the  basis  of  mainte- 
nance, and  the  elaborateness  of  the  work  should  agree  with  the  size  and 
importance  of  the  plant.     *     *     * 

"Reserve  capacity  in  a  power  station  is  very  often  overlooked  as  a  factor 
connected  with  maintenance  of  station  equipment,  the  common  idea  being 
to  consider  reserve  capacity  as  just  so  much  insurance  against  interruptions 
to  service  during  periods  of  emergency  breakdown.  Contrary  to  this  belief, 
standardized  maintenance  does  have  a  certain  definite  relation  to  reserve 
capacity." 

COURT  DECISION  REFERENCES, 
228 — Franchises. 

City  of  Los  Angeles  et  al  v.  Los  Angeles  Gas  &  Electric  Corporation. 
Decision  of   the  United   States   Supreme   Court.     December  8,   1919. 

This  is  an  appeal  from  the  District  Court  of  the  United  States  to  review  a 
decree  enjoining  the  execution  of  a  municipal  ordinance  providing  for  a 
municipal  electric  street  lighting  system  in  such  a  way  as  to  trespass  upon  a 
privately  owned  lighting  system. 

The  United  States  Supreme  Court  in  affirming  the  decree  of  the  District  Court 
says: 

"In  counter  propositions  the  corporation  urges  its  franchise  and  the  right 
it  conveys  to  occupy  the  streets  of  the  city, — rights,  it  is  said,  having  the 
inviolability  of  a  contract  and  the  sanctity  of  private  property;  not,  indeed, 
free  from  reasonable  regulation,  if  such  regulation  is  governmental,  but 
free  from  molestation  or  displacement  to  make  'Space'  for  a  city  system,  for 
that  is  proprietary.  We  have,  therefore,  the  not  unusual  case  of  rights 
asserted  against  governmental  power, — a  case  somewhat  fruitful  of  dis- 
putable considerations  and  upon  which  judgment  may  not  be  easy  or  free 
from  controversy.  But  there  is  some  point  where  power  or  rights  must  pre- 
vail, however  plausible  or  specious  the  argument  of  either  against  the  other 
may  be.  As  for  example,  in  the  present  case.  The  city  has  undoubtedly 
the  function  of  police  ;  it  undoubtedly  has  the  power  of  municipal  lighting 
and  the  installation  of  its  instrumentalities  (Russell  v.  Sebastian,  233  U.  S. 
195,  202.  58  L.  ed.  912,  920,  L.  R.  A.  1918E,  882,  34  Sup.  Ct.  Rep.  517,  Ann. 
Cas.  1914C,  1282)  ;  but  function  and  power  may  be  exceeded  and,  so  far  as 
wrongful,  be  restrained.  And  such  was  the  conclusion  of  the  district  court, 
applying  the  Constitution  of  the  United  States,  and  such  the  ground  of  its 
judgment. 

"In  what  way  the  public  peace  or  health  or  safety  was  imperiled  by  the 
lighting  system  of  the  corporation,  or  relieved  by  its  removal  or  change, 
the  court  was  unable  to  see,  and  it  is  certainly  not  apparent.  The  court 
pointed  out  that  there  were  several  lighting  systems  in  existence  and  occupy- 
ing the  streets,  and  that  there  was  no  contest,  or  disorder,  or  overcharge 
of  rates,  or  peril  or  defect  of  any  kind ;  and  therefore  concluded  that  the 
conditions  demonstrated  that  while  the  city  might  install  its  own  system, 
there  was  no  real  'public  necessity'  arising  from  consideration  of  public 
health,  peace,  or  safety  requiring  the  city  to  engage  in  the  business  of 
furnishing  light. 

"The  court  reasoned  and  concluded  that  what  the  city  did  was  done  not  in 
its    governmental    capacity, — an    exertion    of    the    police    power, — but    in    its 
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'proprietary  or  quasi  private  capacity' ;  and  that  therefore  the  city  was 
subordinate  in  right  to  the  corporation,  the  latter  being  an  earher  and  law- 
ful occupant  of  the  field.  The  difference  in  the  capacities  is  recognized, 
and  the  difference  in  attendant  powers  pointed  out,  in  decisions  of  this 
court.  Vilas  v.  Manila,  220  U.  S.  345,  55  L.  ed.  491,  31  Sup.  Ct.  Rep.  416, 
Russell  V.  Sebastian,  233  U.  S.  195,  58  L.  ed.  912,  L.  R.  A.  1918E,  882,  34 
Sup.  Ct.  Rep.  517,  Ann.  Cas.  1914C,  1282;  South  Carolina  v.  United  States, 
199  U.  S.  437,  50  L.  ed.  261,  26  Sup.  Ct.  Rep.  110,  4  Ann.  Cas.  IZl,  New 
Orleans  Gas-light  Co.  v.  Drainage  Commission,  197  U.  S.  453,  49  L.  ed.  831,  25 
Sup.  Ct.  Rep.  471 ;  Vicksburg  v.  Vicksburg  Waterworks  Co.  206  U.  S.  496, 
508,  51  L.  ed.  1155,  1160,  27  Sup.  Ct.  Rep.  762. 

"The  city's  contentions  are  based  on  a  confusion  of  these  capacities  and 
the  powers  or  rights  respectively  attributed  to  them,  and  upon  a  misunder- 
standing_of  the  reservations  in  the  decree  of  the  state  court.  The  reserva- 
tions were  made  only  in  prudence,  not  to  define  the  existence  or  extent  of 
powers,  and  forestall  their  challenge,  but  to  leave  both  to  the  occasion 
when  either  of  them  might  be  asserted  or  denied.  And  it  is  clear  that  it 
was  not  intended  to  confound  the  capacities  in  which  the  city  might  act, 
and  the  relation  of  the  city's  acts  to  those  capacities. 

"It  is  not  necessary  to  repeat  the  reasoning  or  the  example  of  the  cases  cited 
above,  by  which  and  in  which  the  different  capacities  of  the  city  are  defined 
and  illustrated.  A  franchise  conveys  rights,  and  if  their  exercise  could  be 
prevented  or  destroyed  by  a  simple  declaration  of  a  municipal  council,  they 
would  be  infirm  indeed  in  tenure  and  substance.  It  is  to  be  remembered 
that  they  come  into  existence  by  compact,  having,  therefore,  its  sanction, 
urged  by  reciprocal  benefits,  and  are  attended  and  can  only  be  exercised  by 
expenditure  of  money,  making  them  a  matter  of  investments  and  property, 
and  entitled  as  such  against  being  taken  without  the  proper  process  of 
law, — the  payment  of  compensation. 

"The  franchise  of  the  present  controversy  was  granted  prior  to  1911,  and 
hence  has  the  attributes  and  rights  described  in  Russell  v.  Sebastian,  233 
U.  S.  195,  58  L.  ed.  912,  L.  R.  A.  1918E,  882,  34  Sup.  Ct.  Rep.  517,  Ann. 
Cas.  1914C,  1282.  Its  source,  as  was  that  of  the  franchise  in  that  case,  is  the 
Constitution  of  the  state,  and  is  that  'of  using  the  public  streets  and 
thoroughfares  thereof  .  .  .  for  introducing  into  and  supplying,'  a  city  'and 
its  inhabitants  either  with  gas-light  or  other  illuminating  light.'  We  said 
of  such  that  the  'breadth  of  the  offer  was  commensurate  with  the  require- 
ments of  the  undertaking  which  was  invited.  The  service  to  which  the 
provision  referred  was  a  community  service.  It  was  the  supply  of  a 
municipality — which  had  no  municipal  works — with  water  or  light.'  And 
again :  'The  individual  or  corporation  undertaking  to  supply  the  city  with 
water  or  light  was  put  in  the  same  position  as  though  such  individual  or 
corporation  had  received  a  special  grant  of  the  described  street  rights  in 
the  city  which  was  to  be  served.'  We  can  add  nothing  to  this  definition  of 
rights,  and,  we  may  repeat,  they  did  not  become  immediately  violable  or 
become  subsequently  violable. 

"It  will  be  observed  that  we  are  not  concerned  with  the  duty  of  the  cor- 
poration operating  i\  public  utility  to  yield  uncompensated  obedience  to  a 
police  measure  adopted  for  the  protection  of  the  public,  but  with  a  pro- 
posed uncompensated  taking  or  disturbance  of  what  belongs  to  one  light  ng 
.system  in  order  to  make  way  for  another.  And  this  the  14th  Amendment 
forbids.  What  the  grant  was  at  its  inception  it  remained,  and  was  not 
subject  to  be  displaced  by  some  other  system,  even  that  of  the  city,  with- 
out compensation  to  the  corporation  for  the  rights  appropriated. 

"We  think,  therefore,  that  the  decree  of  the  District  Court  protecting  the 
corporation's  rights  from  disturbance  under  the  ordinance  in  question  must 
be  and  it  is  affirmed." 
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COMMISSION    DECISIONS 
NEW  YORK 

300 — Investment  and  Return. 

City  of  Elmira  v.  Elmira  Water,  Light  and  Railroad  Company,  Com- 
plaint Against  Proposed  Increase  in  Rates  for  Natural  Gas  Service. 
Decision  of  the  New  York  Public  Service  Commission  (2  D),  Fixing  a 
Valuation  To  Be  Used  as  a  Basis  for  Rate  Making.    January  22,  1920. 

The  Elmira  Water,  Light  and  Railroad  Company,  on  January  20,  1919, 
filed  a  proposed  schedule  of  rates  for  natural  gas  service.  The  City  of 
Elmira  filed  its  complaint  and  obtained  an  injunction  restraining  the 
Company  from  putting  any  increased  rates  into  effect  until  such  rates 
had  been  passed  upofi  by  the  Public  Service  Commission. 

On  June  10,  1919,  the  Company  filed  a  petition  to  increase  its  natural 
gas  rates.  It  was  agreed  that  the  rate  base  should  be  fixed  before  the 
case  proceeded  further. 

310— Valuation 

To  expedite  proceedings  and  to  eliminate,  so  far  as  possible,  the 
expense  and  duplication  of  work  involved  in  a  contested  property 
valuation,  it  was  arranged  that  three  engineers,  representing  the  Com- 
mission, the  City  and  the  Company,  respectively,  should  work  jointly 
and  prepare  a  report  showing  the  facts  regarding  property  in  the  gas 
department  of  the  Company. 

312.8 — Discarded  Property 

The  first  item  in  the  Company's  list  of  claimed  values  which  is  objected 
to  by  the  City  is  marked  item  (c),  being  gas  mains  formerly  used  for 
artificial  gas  and  which  the  Company  claims  it  can  use  to  the  advan- 
tage of  the  plant  by  carrying  an  auxiliary  supply  of  gas  from  the  plant 
to  some  of  the  more  distant  sections  of  the  City*  and  tapping  into  the 
distributing  system  at  those  points,  thereby  equalizing  the  distribution. 

The  Commission  says : 

"As  the  Company  is  furnishing  natural  gas  which  seems  to  carry 
sufficient  pressure  when  the  supply  is  available,  such  auxiliary  mains 
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are  not  then  needed.  When  the  supply  is  not  available  the  auxiliary 
mains  are  not  useful,  as  the  natural  gas  mains  are  more  than  suffi- 
cient to  carry  the  entire  supply.  If  and  when  a  supply  of  gas, 
natural,  artificial  or  mixed,  shall  be  furnished  to  the  City  by  this 
plant,  and  these  artificial  mains,  still  in  the  streets  but  now  unused, 
are  again  used  as  above  indicated,  then  their  value  should  be 
included  in  a  rate  base.  Until  then  the  value  should  not  be  included. 
The  mains  of  the  old  artificial  gas  system  were  in  use  for  a  great 
many  years.  It  must  be  presumed  that  they  had  'earned  them- 
selves out'  to  a  large  extent.  There  is,  however,  a  further  reason 
for  disallowance.  The  artificial  gas  was  first  in  the  field.  The 
natural  gas  came  in  as  a  competitor.  It  is  true  that  in  this  case  the 
competition  was  not  of  the  deadly  kind,  because  the  same  interests 
controlled  both  companies,  but  the  operation  of  economic  laws,  in 
spite  of  this  control,  created  a  competitive  condition.  Eventually 
the  companies  were  brought  into  one  company  and  finally  the  manu- 
facture and  distribution  of  artificial  gas  ceased.  It  is  clear  that 
after  the  combination  it  was  found  that  an  economic  handling  of 
the  gas  situation  required  the  discontinuance  of  the  manufacture 
and  distribution  of  artificial  gas,  and  therefore  the  non-use  of  the 
artificial  gas  system.  No  doubt  this  was  thought  at  the  time  to  be 
in  the  interest  of  sound  economy  on  the  part  of  the  Company,  but 
it  would  seem  that  the  combination  making  it  possible  to  use  the 
more  profitable  system  ought  to  work  for  the  benefit  of  the  public 
as  well  as  the  Company.  The  use  of  the  more  profitable  system 
having  produced  an  economic  benefit  to  the  Company,  it  ought  not 
now  to  be  allowed,  in  addition,  a  return  on  the  unused  artificial  gas 
mains  while  they  remain  unused." 

360 — Depreciation 

On  the  treatment  of  the  theoretical  accrued  depreciation  there  is  a 
sharp  conflict.    The  first  question  is  the  depreciability  of  the  following: 

Engineering  and  superintendence $2,897.15 

Law  expenses  during  construction 120.74 

Injuries  during  construction 120.74 

Taxes  during  construction 241.48 

Miscellaneous   construction   expenditures 965.92 

Interest  during  construction 5,794.30 

Total  $10,140.30 

It  is  claimed  by  the  City  that  capital  expenditures  of  the  above  nature 
are  depreciable  and  that  the  amount  set  forth  above  as  accrued  depre- 
ciation should  be  recognized. 

The  Commission  says : 

"So  far  as  the  items  above  mentioned,  commonly  called  'over- 
heads,' are  not   included  in  the  cost  of  definite  units  of  tangible 


17    Rate    Research  69 


property,  they  are  not,  according  to  the  most  common  practice, 
decreased  when  property  is  retired.  There  is,  therefore,  no  real- 
ized depreciation  in  these  items.  On  the  other  hand,  the  overhead 
cost  of  replacement  is  in  large  measure  absorbed  by  the  general 
expense  accounts  of  current  operation,  so  that  there  is  little  or  no 
duplication  in  overhead  capital  costs.  Whether  this  is,  as  a  practical 
matter,  the  most  accurate  method  of  accounting,  need  not  be  dis- 
cussed here.  As  long  as  it  is  the  method  in  general  use,  it  is  need- 
less to  compute  a  theoretical  depreciation  reserve  to  cover  retire- 
ment losses  on  property  that  is  never  retired.  To  do  so  would  be  to 
require  the  consumer  to  pay  in  the  rates  an  additional  depreciation 
allowance  that  would  never  be  used  for  replacement,  since  overhead 
replacement  costs  would  be  ordinarily  met  out  of  current  operating 
expenses,  and  a  constantly  increasing  depreciation  reserve  would 
thereby  be  created.  If  original  overhead  costs  were  taken  from 
capital  account  when  tangible  property  is  retired,  they  would  have 
to  be  treated  in  the  same  manner  as  direct  costs.  Under  such  cir- 
cumstances we  think  the  element  of  depreciation  does  not  enter  into 
the  above  items,  and  there  should  not  be  any  annual  charge  in  oper- 
ating expenses  to   meet  the  claimed  annual   depreciation  thereon. 

"This  leaves  the  agreed  theoretical  accrued  depreciation  of  $94,582.56 
to  be  disposed  of.  The  Company  has  a  balance  of  $24,029.31  in  its 
reserve  for  such  accrued  depreciation. 

362 — Accrued  Depreciation 

"Depreciation,  using  the  term  in  the  meaning  which  includes  obso- 
lescence, inadequacy,  etc.,  is  continuous,  and  it  varies  with  the  kind 
of  material,  the  use  to  which  the  material  is  put,  kind  of  mainten- 
ance it  receives,  development  of  the  art,  growth  in  business,  salvage 
value,  and  many  other  factors,  and  therefore  the  growth  or  extent 
of  such  accrued  depreciation  is,  at  any  time,  an  estimate.  The 
depreciation  being  a  certainty,  but  the  ratio  of  progress  of  same 
being  an  estimate,  good  business  judgment  requires  that  careful 
estimates  be  made,  and  based  upon  such  estimates  ratios  of  depre- 
ciation be  adopted,,  and  a  fund  accumulated  to  meet  the  depreciation 
when  it  becomes  realized.  It  is  realized  in  this  sense  only  when 
renewals  or  replacements  are  actually  made. 

"The  annual  depreciation  charge  is  a  method  of  spreading  these 
renewal  and  replacement  costs  over  a  period  of  years,  so  that  the 
burden  does  not  fall  entirely  within  the  year  when  such  replace- 
ments are  actually  made. 

"The  Public  Service  Commissions  Law  permits  the  Commission,  in 
the  fixing  of  rates,  to  take  into  account  this  necessity  for  equalizing 
replacement  costs  and  allow  for  it  in  determining  the  'reasonable 
return,'  so  that  the  plant  may  be  kept  in  efficient  operating  condition. 
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"A  company,  in  setting  aside  annually  some  portion  of  its  revenues 
in  a  reserve  lo  meet  the  depreciation  when  renewals  become  neces- 
sary, generally  uses  the  reserve  so  set  aside  for  the  purchase  of  new 
property  of  the  nature  of  additions  or  betterments.  In  this  way  the 
company  is  enabled  to  make  such  additions  and  betterments  without 
at  the  time  borrowing  on  notes  or  issuing  small  amounts  of  capital 
securities,  but  the  transaction  is  really  a  borrowing  by  the  company 
from  the  depreciation  fund.  When  this  is  done,  the  depreciation 
reserve  will  be  represented  by  an  equal  amount  of  additions  and 
betterments,  or  other  property  not  yet  capitalized.  Later,  when 
renewals  and  replacements  become  necessary,  the  amount  of  addi- 
tions and  betterments  is  capitalized  in  a  reimbursement  proceeding, 
the  moneys  received  are  repaid  to  the  depreciation  fund,  thus 
making  them  available  for  renewals  and  replacements.  Until  such 
capitalization  occurs,  the  company  has  been  earning  on  additions 
and  betterments  paid  for  out  of  funds  which  it  received,  not  as 
capital,  but  in  the  form  of  rates  from  consumers.  This  fund  is,  in 
its  nature,  a  trust  fund.  However,  as  this  reserve  might  better  be 
busy  than  idle,  it  is  proper  to  use  it  to  purchase  new  property. 
When  so  invested,  the  company  having  borrowed  the  money  from 
the  fund  should  pay  interest  for  it,  or  deduct  the  balance  in  the 
reserve  from  its  total  assets  to  determine  the  rate  base.  Such 
reserve,  so  invested,  does  not  represent  money  which  the  company 
could  disburse  in  dividends,  but  money  which  has  been  received 
from  its  customers  and  has  been  set  up  on  its  books  as  not  being 
disbursible  in  dividends  but  held  to  pay  for  renewals  and  replace- 
ments. 

*Tt  is  the  duty  of  utility  companies  not  only  to  render  service,  but  to 
protect  the  operating  integrity  of  the  plant  that  renders  the  service. 
Such  a  company  may  include,  in  rates,  a  sum  to  keep  up  the  plant 
and  preserve  its  usefulness  at  full  efficiency.  If  the  company  does 
not  collect  from  the  consumers  the  amount  of  this  loss,  but  con- 
tinues to  pay  the  normal  return  on  its  original  investment,  it  is  pay- 
ing dividends  out  of  capital.  If  it  lessens  its  dividends  in  order  to 
provide  a  depreciation  fund,  it  is  contributing  an  equivalent  part  of 
its  capital  to  the  public  service  without  compensation.  If  the  own- 
ers of  a  company  do  not  include  such  depreciation  charge  in  their 
rates  and  set  up  on  their  books  a  reserve  representing  the  company's 
liability  for  the  amount  so  received,  then,  as  the  plant  and  property 
of  the  company  are  steadily  deteriorating,  the  day  comes  inevitably 
when  renewals  and  replacements  will  have  to  be  made  and  there 
will  be  no  fund  set  aside  for  the  purpose.  It  will  be  the  duty  of  the 
Commission  to  order  the  renewals  so-  that  proper  service  may  be 
rendered.  The  company  must  make  such  renewals.  As  it  has  failed 
to  build  up  a  proper  reserve  and,  as  renewals  are  not  capitalizable, 
except,  perhaps,  temporarily,  such  renewals,  when  made  by  the 
company,  will  have  to  be  paid  out  of  profits  which  otherwise  would 
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go  to  dividends,  and  whatever  debt  is  permitted  to  provide  such 
renewals  will  have  to  be  amortized  out  of  the  net  earnings  of  the 
company  and  dividends  reduced  accordingly. 

"Of  course,  the  foregoing  applies  to  a  company  that  has  not  made 
an  average  reasonable  return,  including,  of  course,  the  annual  de- 
preciation charge,  over  a  period  of  years.  If  the  company  has  made 
such  an  average  reasonable  return,  then  the  logic  of  such  a  condi- 
tion would  require  that  the  company,  having  received  revenues  from 
rates  that  were  high  enough  to  meet  the  depreciation  by  a  reserve, 
and  having  taken  that  portion  of  the  revenues  which  might  and 
should  have  been  so  used  and  disbursed  same  as  dividends,  the 
stockholders  have,  in  fact,  paid  themselves  in  enlarged  dividends 
out  of  the  body  of  the  plant  to  the  extent  of  the  depreciation.  In 
such  a  case  the  full  theoretical  accrued  depreciation  should  be 
deducted  from  the  rate  base. 

"From  all  of  which -it  seems  reasonable  to  conclude  that  if  the  utility 
company  has  not  received,  because  of  insufficient  rates,  sufficient 
revenues  to  provide  a  reasonable  return,  including  enough  to  meet 
the  accruing  depreciation,  and  if  the  owners  of  the  company  decide 
to  pay  some  dividends  and  not  set  up  a  sufficient  accrual  reserve, 
they  should  not  be  compelled  to  deduct  from  the  rate  base,  in  a 
given  case,  the  estimated  amount  of  the  theoretical  accrued  depre- 
ciation, but,  on  the  other  hand,  should  be  required  to  keep  the  plant 
up  to  full  efficiency  by  proper  renewals  and  replacements  which,  in 
such  a  case,  will  have  to  be  paid  for,  when  made,  out  of  moneys 
which  otherwise  might  be  disbursed  in  dividends.  It  is  the  duty  of 
the  owners  of  a  public  utility  to  manage  its  alTairs  so  that  its  service 
to  the  public,  whether  present  or  future,  shall  be  at  full  efficiency. 
The  policy  of  neglecting  to  provide  a  sufficient  annual  amount  for 
depreciation  reserve  only  puts  off  the  evil  day;  it  does  not  prevent 
that  day  from  coming.  On  the  other  hand,  if  the  company  has  not 
made  a  fair  return,  and  the  consumers  have  not  been  charged  in 
current  rates  from  year  to  year  any  appreciable  amount  to  meet 
such  accruing  depreciation,  the  present  public  should  not  require 
such  a  company  to  make  good  at  once  the  full  amount  of  such 
theoretical  accrued  depreciation  by  deducting  the  whole  of  the 
theoretical  accrued  depreciation  from  the  rate  base.  The  public  has 
had  the  benefit  of  rates  which  were  lower  by  the  amount  of  the 
allowable  depreciation  ratio  which  was  not  included.  The  public 
has  not  paid,  nor  the  company  received,  the  'annual  depreciation 
ratio,'  The  company  has  not  availed  itself  of  the  opportunity  to 
build  up  a  reserve.  That  was  a  gain  to  the  consumers  reflec^^:'  in 
rates. 

"The  amount  of  the  loss  to  the  company  will  some  day  be  fixed 
when  renewals  and  replacements  must  be  made.  When  that  day 
comes  the  company  will  have  to  meet  the  loss.     However,  in  the 
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meantime,  if  the  company  delivers  and  the  public  receives  full  serv- 
ice, it  seems  hardly  fair  to  use  the  ratios  of  annual  depreciation 
which  were  meant  to  estimate  the  annual  sum  to  be  set  aside  and 
apply  them  as  a  definite  measure  of  actual  present  loss  in  value  to 
that  amount  and  deduct  the  same  from  the  rate  base.  The  estimate 
may  prove,  as  the  years  go  by  and  in  proportion  to  the  care  taken 
of  the  units  of  property,  somewhat  wide  of  the  mark. 

"In  determining  whether  the  agreed  theoretical  accrued  depreciation 
should  be  deducted  from  the  rate  base,  it  is  necessary  to  find 
whether  or  not  this  Company  in  the  past  has  received  an  excessive 
return.  Using  the  figures  set  forth  on  page  3  of  City's  Exhibit  No. 
1.  of  August  13th,  which  may  be  presumed  to  contain  the  best  show- 
ing from  the  City's  standpoint,  we  find  from  1909  to  1919,  using  an 
8  per  cent  return,  an  accumulated  deficit  of  $18,336.  Using  the 
Company's  figures,  which  are  presumably  the  most  favorable  to  it, 
an  accumulated  deficit  is  arrived  at  of  $304,000,  and  crediting  8 
per  cent  return  for  eleven  years  on  $100,000  of  intangibles,  the 
deficiency  would  be,  as  claimed  by  the  Company,  $216,000.  It  seems 
from  the  foregoing,  and  from  all  evidence  in  the  case,  that  the  Com- 
pany has  not  made  such  an  excessive  return  on  the  value  of  its 
property  in  use  in  the  public  service  that  an  amount  equal  to  the 
accumulated  theoretical  accrued  depreciation  should  be  deducted 
from  the  rate  base  in  this  case. 

"The  Company,  in  the  Conference  report,  accepts  the  accumulated 
or  theoretical  accrued  depreciation  of  $93,619.92.  To  this  should 
be  added  $962.64,  depreciation  on  $4,718.58,  transferred  from  'not 
used'  to  'used'  property.  It  set  up  on  its  books  as  of  December 
31.  1918.  a  balance  in  the  account  for  accrued  amortization  (gas) 
$24,029.31.  There  is  thus  unprovided  for  about  $70,000  of  theoreti- 
cal depreciation  that  it  is  conceded  by  the  Company  has  already 
accrued  in  the  property.  As  to  the  balance  of  $24,029.31.  it  would 
seem  that  this  balance  should  be  regarded  as  a  trust  fund  which 
the  Company  borrows  to  use  in  the  purchase  of  additions  and 
betterments,  or  for  other  company  purposes.  Regarding  this  fund, 
therefore,  as  a  trust  fund,  and  the  Company  properly  borrowing 
from  the  trust  fund  for  capital  expenditures,  it  would  seem  an 
appropriate  and  reasonably  simple  method  of  procedure  to  allow 
the  Company  a  return  upon  the  undepreciated  value  of  its  property 
and  charge  the  Company  6  per  cent  on  the  annual  average  balance 
of  the  trust  fund,  the  interest  to  be  added  to  the  fund.  The  decision 
herein  is  on  the  theory  that  the  balance  in  the  reserve  fund  will  be 
so  treated.  As  to  the  balance  of  about  $70,000  which  is  not  pro- 
vided for,  and  which  the  Company  claims  because  of  insufficiency 
of  return  it  was  unable  to  provide  for,  it  should  not  be  deducted 
from  the  rate  base  at  this  time,  but  when  the  items  of  property  to 
which  that  depreciation  was  applied  are  actually  retired,  ''%4  of  the 
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realized  depreciation  which  shall  be  apportioned  to  the  time  prior 
.  to  July  15,  1919,  the  date  of  the  Conference  report,  should  be 
charged  against  gross  income,  that  is,  from  the  amount  that  would 
otherwise  be  available  for  surplus  and  dividends.  As  an  alternative 
to  this  method  the  Company  may,  from  time  to  time,  out  of  such 
gross  income,  make  extra  accruals  to  the  reserve  so  that  retirements 
in  full  may  be  charged  to  it.  While  it  is  clear  that  this  Company 
has  not  been  setting  up  a  sufficient  annual  depreciation  charge, 
although  doing  better  recently,  it  is  expected  in  view  of  the  fixing 
of  the  rate  base  in  the  above  manner,  that  hereafter  a  suflficient 
annual  charge  shall  be  made  for  depreciation.  So  long  as  the  prop- 
erty operates  at  full  efficiency  this  theoretical  accrued  depreciation, 
even  though  agreed  as  to  amount,  should  not,  as  above  stated,  be 
deducted  from  the  rate  base,  because  it  is,  after  all,  only  an  esti- 
mate, and  the  fact  that  the  retirement  is  not  yet  necessary,  if  fairly 
substantial  evidence  that  the  various  units  are  rendering  proper 
service  up  to  the  time  of  retirements.  However,  when  that  time 
comes  and  the  actual  depreciation  is  definitely  known,  then  the 
stockholders  of  the  Company  must  accept  the  burden  falling  upon 
them  at  that  time  for  their  failure  to  provide  in  advance  sufficient 
annual  charges  to  meet  the  annual  accruing  depreciation. 

"When  it  is  stated  that  the  plant  of  this  Company  is  maintained  at 
full  operating  efficiency  it  is  not  meant  that  full  service  is  given  at 
all  times.  There  is,  in  fact,  serious  and  sometimes  full  failure  of 
service.  This  is  due  to  the  lack  of  supply  of  gas.  When  gas  is  fur- 
nished by  the  Potter  Gas  Company,  the  distributing  plant  of  this 
Company  is  sufficient  to  meet  the  service  demands.     *     *     * 

315.1— Going  Value 

"Counsel  for  the  Company  urges  an  allowance  of  $100,000  or  more 
for  'going  value'  because  of  past  'inadequacy  of  return.'  In  dealing 
with  the  question  of  depreciation  in  this  case,  the  lack  of  a  full 
return,  including  an  amount  to  cover  such  depreciation,  has  been 
considered,  and  because  of  that  lack  the  full  theoretical  accrued 
depreciation  has  not  been  deducted  from  the  rate  base.  It  seems 
that  is  as  far  as  the  Commission  ought  to  go  in  this  case.  The 
status  providing  for  the  fixing  of  a  maximum  rate  which  will  allow 
a  reasonable  return  is  not  of  itself  a  guarantee  that  a  company  will 
at  all  times  make  a  reasonable  return,  and  it  seems  that  if  a  company 
chooses  to  conduct  its  business  over  a  considerable  period  of  time 
without  increasing  its  rates  or  asking  for  an  increase  of  rates  that 
it  should  not  be  permitted  to  capitalize  that  failure  of  full  return 
and  have  future  rate  payers  for  all  time  pay  a  return  on  the  total  of 
that  loss.  Of  course,  this  does  not  include  the  loss  which  might  be 
more  aptly  described  under  the  heading  'get  going'  value.  There 
is  not  sufficient  proof  here  of  that  kind  of  loss  to  make  an  allow- 
ance  therefor.      The   Commission   has,    therefore,    seen    fit   not   to 
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include  an  allowance  of  '$100,000  or  greater  sum'  as  going  value  in 
this  case. 

The  rate  base  should  be: 

Physical  property  in  use $602,639.67 

Working  capital 17,500.00 

Total $620,139.67 

IDAHO. 
224— Rates. 

Utah  Power  and  Light  Company,  Application  for  Authority  to  Charge 
for  Emergency  Service  Furnished  to  the  City  of  Idaho  Falls,  Its 
Filed  Schedule  of  Rates  for  Such  Service.  Decision  of  the  Idaho 
Public  Utilities  Commission,  Granting  the  Application.      April  16,  1920. 

The  Utah  Power  and  Light  Company  filed  with  the  Commission  its 
petition  for  an  order  authorizing  it  to  apply  to  the  standby  or  emer- 
gency service  furnished  by  it  to  the  City  of  Idaho  Falls,  Idaho,  its 
scheduled  rate  for  such  service  on  file  with  the  Commission. 

The  City  of  Idaho  Falls  intervened  and  alleged  that  it  is  a  municipal 
corporation  under  the  laws  of  Idaho ;  that  it  entered  into  a  contract 
with  the  predecessor  of  the  applicant  by  way  of  a  franchise,  and  that 
the  franchise  under  which  the  applicant  operates  in  the  City  of  Idaho 
Falls  was  entered  into  prior  to  the  passage  of  the  public  utilities  law, 
and  for  that  reason  the  Commission  has  no  jurisdiction  of  the  matter 
or  authority  to  permit  any  change  in  the  rate,  or  to  fix  any  rate  con- 
cerning such  service,  for  the  reason  that  any  change  would  in  eifect 
vary  the  terms  of  the  franchise. 

The  Commission  says : 

"The  Commission  has  no  jurisdiction  over  the  City  assets  nor  over 
any  of  its  acts  with  regard  to  its  own  electric  plant  and  system 
within  the  City,  but  when  the  City  demands  and  receives  services 
from  a  public  utility,  which,  by  the  public  utility  law,  is  within  the 
jurisdiction  of  the  Commission,  the  City  stands  in  no  different  rela- 
tion or  position  than  any  other  patron  of  such  utility. 

"Sec.  2425.  Idaho  Compiled  Statutes,  1919,  is  in  part  as  follows: 

"  '*  *  *  no  public  utility  shall  charge,  demand,  collect  or  receive 
a  greater  or  less  or  different  compensation  from  any  product  or 
commodity  furnished  or  to  be  furnished,  or  for  any  service  rendered 
or  to  be  rendered,  than  the  rates,  tolls,  rentals  and  charges  applicable 
to  such  product  or  commodity  or  service  as  specified  in  its  schedule 
on  file  and  in  effect  at  the  time.' 

"Under  the  allegations  of  the  application,  the  franchise  between  the 
City  and  the  applicant  provides  for  a  rate,  or  it  is  so  contended, 
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less  and  different  from  the  scheduled  rate  applicable  to  such  serv- 
ices. The  authorities  are  so  numerous,  and  the  holdings  so  nearly 
unanimous  to  the  effect  that  in  such  case  the  Commission  has  juris- 
diction, that  we  do  not  deem  it  necessary  to  cite  them  here,  and  we 
hold  that  the  Commission  has  jurisdiction  and  the  authority  to  make 
such  order  in  the  matter  as  the  proof  may  justify  under  the  law. 

"The  fundamental  reason  for  viewing  special  contracts  with  dis- 
favor, whether  between  public  utilities  and  municipalities,  or  be- 
tween public  utilities  and  other  patrons,  is  that  service  rendered 
must  be  paid  for,  and  if  the  patron  receiving  the  service  is  permitted 
under  a  contract  to  pay  for  such  service  less  than  his  reasonable 
share,  then  an  additional  burden  is  laid  upon  other  patrons  to  make 
up  the  difference,  and  as  we  view  it,  each  patron,  whether  a  munici- 
pality or  a  private  corporation,  an  association  or  an  individual, 
should   pay   the   established    rate    for    what   service   he    demands." 

CALIFORNIA. 

453 — Comparative  Rate  Data. 

Application  of  the  Richmond  and  San  Rafael  Ferry  and  Transporta- 
tion Company,  for  Authority  to  Increase  Its  Rates.  Decision  of  the 
California  Railroad  Commission,  Denying  the  Application.  February 
11,  1920. 

Applicant  asks  the  Commission  for  authority  to  increase  its  rates  for 
the  transportation  of  passenger  automobiles  and  one-ton  freight  trucks, 
alleging  that  the  federal  controlled  lines  have  granted  this  advance, 
and  that  the  Commission  has  granted  a  similar  advance  to  the  Marti- 
nez-Benicia  Ferry  Company. 

The  Commission  says : 

"The  Commission  had  nothing  to  do  with  the  fixing  of  the  rate  now 
charged  by  carriers  controlled  by  the  United  States  Railroad 
Administration  and  is,  therefore,  not  prepared  to  pass  upon  the 
reasonableness  of  that  rate  or  to  consider  it  a  reason  for  granting 
the  present  application. 

"The  application  of  the  Martinez-Benicia  Ferry  Company  to 
advance  its  rate  from  75  cents  to  94  cents  was  granted  after  a  full 
and  complete  showing  by  that  company  that  the  rates  theretofore 
charged  were  not  now  compensatory. 

"The  service  of  applicant  is  good,  considering  its  facilities.  The 
increase  of  such  facilities  will,  according  to  testimony  of  applicant, 
])robably  result  in  largely  increased  business,  and  wliile,  as  before 
stated,  the  Commission  desired  to  be  helpful  in  furnishing  the 
public  with  adequate  service,  it  cannot  advance  the  rates  of  a  com- 
pany which  is  admittedly  doing  a  profitable  business  to  aid  such 
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company  in  financing  further  capital  expenditures.  The  record  of 
this  Commission  should  satisfy  applicant  that  if  further  additions 
to  capital  are  made,  a  request  tliat  the  Commission  adjust  appli- 
cant's rates  to  a  compensatory  basis  based  upon  such  additions  to 
capital,  after  a  thorough  investigation  of  results  flowing  from  added 
facilities  by  the  investment  of  such  additional  capital,  will  receive 
careful  consideration." 

CALIFORNIA. 
129.1 — Discrimination. 

Antelope  Creek  and  Red  Blufif  Company,  Application  for  Authority 
to  Increase  Rates.  Decision  of  the  California  Railroad  Commission, 
Granting  an  Increase.     February  13,  1920. 

The  Antelope  Creek  and  Red  Bluff  Water  Company  applied  for 
authority  to  increase  its  rates  charged  for  water.  The  application 
alleges  that  the  rates  in  effect  at  the  present  time,  which  were  estab- 
lished by  city  ordinance  No.  138  on  April  14,  1913,  are  non-compensa- 
tory and  do  not  produce  a  sum  sufificient  to  meet  operating  expenses, 
depreciation  and  interest  on  the  investment,  and,  further,  that  they  are 
discriminatory  in  favor  of  the  municipality,  in  that  no  provision  is 
made  for  payment  by  the  municipality  for  fire  protection  or  the  use 
of  water  in  schools  and  municipal  buildings. 

The  Commission  says : 

"Attention  is  called  to  the  fact  that  the  powers  of  this  Commission 
to  regulate  and  establish  rates,  despite  existing  contracts  between  a 
public  utility  and  its  patrons,  is  clearly  established  by  the  decisions 
of  the  higher  courts.  Further,  that  a  contract  or  agreement  entered 
into  between  a  municipality  and  a  utility  is  no  different  from  any 
other  contract. 

"While  in  this  particular  case  the  contracts  may  have  been  proper 
at  the  time  they  were  made,  it  appears  that  changed  conditions  of 
water  use  have  brought  about  the  necessity  for  a  change  in  the  rate 
for  this  public  use  of  water." 

COURT  DECISION  REFERENCES. 

200 — Public  Service  Regulation. 

Ohio  and  Colorado  Smelting  and  Refining  Co.  v.  Public  Utilities  Com- 
mission of  Colorado,  ef  ol.  Decision  of  the  Supreme  Court  of  Colo- 
rado. January  5.  1920.  Rehearing  Denied  March  1,  1920.  187 
Pacific  1082. 

The  Salida  Light,  Power  and  UtiHty  Company,  on  October  10,  1907,  entered 
into  a  written  contract  with  the  Ohio  and  Colorado  Smelting  and  Refining  Com- 
pany by  which  the  power  company  agreed  to  supply  the  smelting  company  with 
electrical  energy  sufficient  to  operate  its  smelter,  located  near  Salida,  Colorado. 
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The  price  to  be  paid  under  the  contract  was  $50  per  horsepower  per  annum, 
which  it  is  agreed  is  equivalent  to  7.65  mills  per  kilowatt  hour.  This  contract 
was  continued  or  extended  by  written  agreement  between  the  parties  to  October 
10,  1923;  the  last  extension  bearing  date  of  Januan,-  21,  1913.  The  contract 
involved  extensive  improvements  by  both  parties  which  were  afterwards  made. 
Power  has  been  continuously  supplied  to  the  smelting  companj'  under  the 
agreement  imtil  the  present  proceeding. 

In  February,  1915,  the  plant,  properties,  contracts,  etc.,  of  the  Salida  Light, 
Power  and  Utility  Company  W'cre  conveyed  and  assigned  to  the  Colorado  Power 
Company,  which  has  since  continued  to  operate  the  same. 

On  April  13,  1918,  the  Colorado  Power  Company  filed  a  petition  with  the  Public 
Utilities  Commission  of  the  state  praying  for  an  order  increasing  the  rates  above 
those  provided  in  the  contract  to  one  cent  per  kilowatt  hour. 

The  Commission,  upon  hearing,  ordered  that  the  rate  of  7.65  mills  per  kilowatt 
hour  fixed  in  the  contract  be  canceled,  and  fixed  the  flat  rate  of  9.5  mills  per 
kilowatt  hour  to  be  charged  to  the  smelting  company.  We  are  asked  to  review 
that  order. 

Counsel  for  the  smelting  company  has  very  elaborately  and  ably  argued  its  con- 
tention that  the  decision  of  the  Commission  was  in  violation  of  the  several 
constitutional  provisions  suggested,  and  that  the  obligation  of  the  contract 
between  the  parties  was  impaired,  and  that  the  plaintiff  in  error  was  deprived 
of  its  property  without  due  process  of  law,  that  the  statute  was  retroactive,  and 
that,  therefore,  the  Commission  was  without  power  to  change  or  alter  the  terms, 
of  the  contract. 

The  Court  says : 

224.2 — Contracts 

"We  think  without  further  discussion  that  it  is  the  overwhelming  weight  of 
judicial  opinion  in  this  country  that  the  constitutional  interdiction  of  statutes 
impairing  the  obligation  of  contracts  does  not  prevent  the  state  from  prop- 
erly exercising  such  powers  as  are  vested  in  it  for  the  promotion  of  the 
common  weal,  or  as  are  necessary  for  the  general  good  of  the  public,  though 
contracts  previously  entered  itito  between  individuals  may  thereby  be  afTected. 

"We  have  heretofore  decided  this  question  as  to  contracts  entered  into  by 
municipalities  in  relation  to  rates  to  be  charged  by  public  utilities  as  affected 
by  the  after-asserted  power  of  the  state.  Denver  &  South  Platte  Rv.  Co.  v. 
City  of  Englewood,  62  Colo.  229.  161  Pac.  1514,  A.  L.  R.  956.  But  a'  careful 
review  of  the  authorities  leads  us  to  the  conclusion  that  this  rule  as  to  the 
after-asserted  exercise  of  the  police  power  applies  equally  in  the  case  of 
contracts   relating  to  a  public   service  as   between   persons   and   corporations. 

"The  rule  requires  no  further  citation  than  that  of  the  latest  decided  case  of 
the  United  States  Supreme  Court  called  to  our  attention,  where  the  doctrine 
seems  to  be  announced  as  the  final  word  upon  that  subject  by  that  Court. 
A  further  examination  of  the  decisions  of  the  appellate  courts  from  the 
several  states  discloses  the  great  weight  of  authority  to  be  in  agreement  with 
the  view  of  the  Federal  Supreme  Court.  Union  Dry  Goods  Co.  v.  Georgia 
Public  Service  Corporation,  248  U.  S.  372,  39  Sup.  Ct.  117.  63  L.  Ed.  309.  *  *  * 

"It  is  urged  that  w^hen  the  contract  in  this  case  was  made,  and  at  the  time 
of  the  extensions,  the  public  utilities  statute  was  not  in  effect,  and  that  both 
companies  were  private  corporations  with  full  power  to  make  the  contract 
they  did,  and  for  such  reason  the  rule  cannot  ap[)ly.  This  contention  cannot 
be  sustained.  In  the  case  cited,  quoting  from  the  case  of  Louisville  &  Nash- 
ville R.  R.  Co.  V.  Mottlev,  219  U.  S.  467,  31  Sup.  Ct.  265,  270  (55  L.  Ed.  297, 
34  L.  R.  A.   (N.  S.)  671),  it  was  said: 
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"  'Contracts  must  be  understood  as  made  in  reference  to  the  possible  exer- 
cise of  the  rightful  authority  of  the  government,  and  no  obligation  of  a 
contract  can  extend  to  the  defeat  of  legitimate  government  authority.' 

"So  we  must  hold  in  this  case  that  the  power  of  the  Commission  to  act  in 
the  premises  must  be  sustained. 

"Conceding,  then,  the  jurisdiction  of  the  Public  Utilities  Commission,  it 
remains  to  determine  the  question  of  the  validity  and  justice  of  the  order 
entered.     *     *     * 

224 — Rates 

"The  unquestioned  rule  of  law  is  that  what  the  utility  company  is  entitled 
to  demand  in  the  matter  of  rates,  in  order  that  it  may  have  just  compensa- 
tion, is  a  fair  return  upon  the  reasonable  value  of  its  property  at  the  time  it 
is  being  used  for  the  public.  Pond  on  Public  Utilities,  Sec.  476. 

"To  ascertain  such  reasonable  value  for  the  purpose  of  fixing  rates  and  in 
addition  to  its  net  earnings,  it  is  the  rule  of  law  that  there  are  four  different 
theories  for  the  determination  of  what  constitutes  a  reasonable  value  under 
the  facts  of  any  particular  case : 

"  'These  theories  are  generally  defined  by  terms  which  indicate  the  method 
of  ascertaining  what  would  be  a  fair  return  on  the  reasonable  value  of  the 
property,  and  are  thus  expressed :  Original  cost ;  cost  of  reproduction ;  out- 
standing capitalization ;  and  present  value.  Since  the  authorities  are  not 
agreed  as  to  the  proper  theory  for  determining  rates  nor  as  to  the  manner 
of  applying  the  legal  principle  established  for  that  purpose,  it  is  impossible 
that  they  should  agree  on  what  constitutes  a  reasonable  rate  in  any  case  or 
that  any  decision  in  any  state  should  control  in  other  states,  although  the 
facts  of  the  case  may  be  similar  or  even  identical,  because  the  courts  are  not 
agreed  as  to  the  proper  theory  to  be  applied  for  the  solution  of  the  question.' 
Pond,  Public  Utilities,  Sec.  477. 

"The  adoption  of  any  one  of  these  four  theories  in  a  given  case  is  attended  with 
great  difficulty,  and  in  some  cases  impossible  for  any  one  of  them  to  prevail 
and  justice  be  done.  But  so  many  decisions  have  been  rendered  in  relation 
to  the  proper  method  of  ascertainment  of  the  reasonable  value  of  the  prop- 
erty that  commissions  of  this  character  may  be  presumed  to  be  fairly  enlight- 
ened, when  considering  the  particular  case,  as  to  whether  any  one  or  more  of 
these  theories  may  be  justly  adopted  and  for  such  reason,  so  that  in  this  case 
a  further  discussion  of  this  subject  is  not  important.  But  it  is  a  necessary 
prerequisite  that  a  reasonable  value  of  the  property  at  the  time  it  is  being  used 
be  established.  It  is  then  necessary  in  all  cases  that  this  value  be  considered 
as  a  basis  for  the  fixing  of  rates. 

"These  rules  were  both  violated  by  the  Commission  in  the  case  under  con- 
sideration ;  for  by  no  competent  testimony  did  the  Commission  attempt  to 
establish  a  reasonable  value  of  the  property  of  the  power  company,  either  as 
a  whole,  or  of  the  Salida  plant  as  a  part  thereof. 

"The  Commission  cannot  be  lawfully  excused  for  this  failure  upon  its  part. 
It  is  not  a  court,  to  consider  and  determine  only  that  which  is  brought  before 
it.  It  is  a  legislative  agent,  with  certain  administrative  duties.  One  of  its 
duties  is  to  investigate  and  determine  in  the  interest  of  the  state.  For  this 
purpose  the  state  has  provided  it  with  the  proper  engineers  and  other  expert 
assistants  to  ascertain  whatever  facts  may  be  necessary  or  important  to 
justify  a  conclusion  in  any  case,  and  this  independent  of,  or  in  addition  to, 
any  testimony  produced  by  the  parties  directlj^  interested.  Indeed,  the  statute 
expressly  provides  that  the  Commission  may  investigate  and  determine  as  to 
any  rate,  rule  or  regulation,  upon  its  own  initiative. 
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"The  sole  reason  for  holding  that  the  power  rests  with  the  Commission  to 
increase  or  decrease  a  rate  stipulated  in  a  contract,  and  that  the  exercise  of 
such,  a  power  is  not  an  infringement  of  the  constitutional  inhibitions  against 
the  impairment  of  a  contract  or  a  contract  obligation,  and  likewise  the  guar- 
anty of  due  process  of  law,  is  that  the  public  welfare  demands  it  in  the 
specific  case. 

"Therefore,  the  Commission,  with  the  delegated  legislative  power  of  the 
state,  must  determine  that  the  rate  fixed  in  the  contract  is  detrimental  to  the 
public  weal.  This  is  the  exercise  of  a  very  grave  and  dangerous  power,  and 
should  be  asserted  with  the  greatest  caution,  and  by  means  of  every  instru- 
mentality at  the  command  of  the  Commission,  to  determine  with  reasonable 
certainty  that  the  rate  fixed  in  the  contract  injuriously  affects  the  public 
welfare. 

"It  is  not  as  if  the  Commission  were  to  establish  a  rate  in  the  first  instance, 
as  based  upon  its  own  judgment  as  to  reasonableness,  but  it  must  first  deter- 
mine that  a  contract  in  this  respect,  between  persons  engaged  in  the  particular 
business  and  presumably  well  advised  as  to  its  probable  effect,  not  only  at 
the  time  but  in  the  light  of  future  conditions,  is  so  unreasonable  as  to  be 
detrimental  to  the  public  interest.     *     *     * 

"That  the  outstanding  capitalization  can  have  but  little,  if  any,  relation  to 
the  value,  as  affecting  the  basis  for  rates,  is  the  accepted  rule  of  the 
courts.     *     *    * 

"The  failure  to  observe  this  rule  in  the  ascertainment  of  the  value  of  the 
Salida  plant,  upon  which  the  Commission  elected  to  base  its  order,  is  as 
flagrant,  if  not  more  so,  than  in  the  case  of  the  entire  property  of  the  power 
company.  The  Commission  very  properly  declined  to  fix  the  reasonable  value 
of  the  Salida  plant  for  rate  making  as  being  that  of  $500,000,  which  was 
testified  to  by  the  witness  for  the  power  company  as  the  book  value,  and 
represented  the  purchase  price.  Neither  did  it  fix  any  other  specific  value. 
The  Commission  said: 

"'Any  adjustment  in  the  rate  now  being  paid  by  the  smelting  company  must 
therefore  be  made  on  a  finding  that  such  rate  is  preferential  and  discrim- 
inatory as  regards  other  consumers.' 

"It  will  thus  be  seen  that  the  Commission  wholly  abandoned  the  allegations 
of  the  complaint  to  the  effect  that  the  power  company's  rate  to  the  smelter 
company  should  be  increased  because  of  increased  cost  of  operation  and 
insufficient  return  on  its  invested  capital  in  its  Salida  plant,  and  determined 
the  matter  solely  upon  a  theory  that  is  not  involved  in  the  pleadings,  viz., 
that  the  contract  rate  with  the  smelter  company  'is  preferential  and  discrim- 
inatory as  regards  other  consumers.'  This  question  was  not  only  not  involved 
in  the  pleadings,  but  wholly  without  sufficient  proof  to  sustain  a  finding  that 
there  was  discrimination  in  favor  of  the  Salida  smelter  alone.  It  is  palpable 
that,  if  there  is  such  discrimination  as  affects  the  public  welfare,  it  applies 
equally,  at  least,  in  the  case  of  the  Leadville  smelter,  which  the  Commission 
used  only  in  comparison.  And  here  is  where  the  Commission  unnecessarily 
got  into  deep  water  by  abandoning  the  universal  rule  of  the  courts  to  the 
effect  that  the  basis  must  be  the  reasonable  value  of  the  property  at  the  time. 
It  was  clearly  within  its  own  power,  by  the  use  of  its  skilled  assistants,  to 
reasonably  ascertain  this  value.     *    *     * 

"The  testimony  is  clear  that,  when  the  contract  was  made,  the  Salida  smelter, 
the  grantor  of  the  power  company,  was  supplying  only  the  City  of  Salida, 
and  that  it  had  a  surplus  of  power  equal  to  and  in  excess  of  the  power 
required  by  the  Salida  smelter;  that  the  contract  waj  solicited  by  the  Salida 
Light,  Power  and  Utility  Company  in  order  to  find  a  market  for  its  unused 
capacity ;  that  the  light  and  power  company  generated  its  electrical  energy 
solely  by  water  power,  except  that  it  had  one  steam  plant  for  use  in  case 
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of  emergenc}^ ;  that  the  smcUer  was  at  the  time  furnishing  its  own  power  by 
means  of  its  own  plant;  and  that  in  order  to  use  power  furnished  by  the 
power  company,  it  became  necessary  for  the  smelter  company  to  abandon 
its  steam  plant  and  to  install  electrical  appliances  at  great  cost.  It  is  clear 
also  that,  aside  from  power  furnished  the  Denver  and  Rio  Grande  Railroad 
Company  at  Salida,  a  comparatively  small  amount,  the  power  company 
installed  steam  plants  and  extended  lines  and  incurred  other  expense  in  order 
to  supply  mining  and  other  industrial  companies  at  great  distances  from  its 
plant,  which  proved  to  be  unprofitable.  It  is  also  clear  that  in  so  doing  it 
incurred  the  greater  part  of  the  expense  of  its  added  improvements  and 
increased  operation  subsequent  to  the  acquisition  of  the  Salida  plant.  Such 
improvements  are  estimated  at  $113,000,  or  more  than  one-half  of  the  value 
of  the  present  plant,  as  that  value  was  proposed  to  be  established  by  the 
smelter  company.  It  appears  also  that  the  power  company  made  these 
improvements  and  extensions  without  having  obtained  the  approval  of  the 
Utilities  Commission,  or  obtaining  a  certificate  of  necessity,  in  direct  viola- 
tion of  the  statute.  It  is  the  very  purpose  of  the  statute  in  this  particular  to 
prevent  the  burden  to  the  public  which  may  arise  bj^  reason  of  speculative  or 
unnecessary  extensions  and  improvements,  by  means  of  an  investigation  by 
the  Commission  and  the  granting  of  a  certificate  of  necessity. 

"The  power  company  had  no  lawful  authority  to  make  such  extensions  and 
improvements,  and  did  so  in  plain  violation  of  the  law.  If,  therefore,  it 
made  an  unprofitable  investment,  it  must  bear  the  burden,  and  will  not  be 
permitted  to  charge  it  to  the  public.  It  appears  that  the  claim  for  increased 
cost  in  operation  of  the  Salida  power  plant  is  based  chiefly  on  the  cost  arising 
by  reason  of  such  extensions  and  improvements  and  the  added  cost  of  steam 
power  used  in  the  operation  of  the  same. 

"It  is  not  the  purpose  of  the  Public  Utilities  Law  to  make  the  state  the 
insurer  of  unlawful,  unwise  or  unnecessary  investments  by  public  utilities 
corporations,  and  in  the  absence  of  the  required  certificate  of  necessity,  and 
certainly  in  the  absence  of  clear  proof  to  the  contrary,  we  must  presume 
that  such  extensions  were  at  least  unnecessary.     *     *     * 

"To  pay  the  rate  fixed  by  the  Commission  will  either  compel  it  to  cease 
operations  or  increase  the  price  of  treatment  to  its  customers.  It  is  a  com- 
petitor of  the  Leadville  smelter.     Such  is  the  testimony  in  these  particulars. 

"It  cannot  be  said  that  to  sustain  one  public  utility  at  the  expense  of  another 
is  in  the  interest  of  the  public  welfare  and,  if  we  are  to  rely  upon  the  showing 
here,  this  must  be  the  result,  if  the  order  of  the  Commission  is  to  be  sus- 
tained. Yet  the  interest  of  the  public  weal  is  the  only  theory  upon  which 
the  Comm.ission  can  exercise  the  power  to  abrogate  the  contract  between  the 
parties.  I  may  repeat  that  this  power  is  so  grave,  with  such  possibilities  of 
being  erroneously  exercised  through  want  of  proper  understanding  of  the 
facts  and  of  the  principle  upon  which  it  is  based,  that  it  should  be  denied 
or  greatly  curtailed  by  an  amendment  to  the  statute. 

"The  Commission  in  this  case  made  no  investigation  of  its  own,  and  deter- 
mined the  matter  wholly  upon  the  testimony  of  the  contending  parties.  In 
such  a  case  the  burden  is  upon  the  petitioner  clearly,  which  it  has  not  sus- 
tained. The  sufficiency  of  the  rate  prescribed  to  produce  a  fair  profit  upon 
the  value  of  the  property  einployed  in  the  business  is  to  be  strongly  presumed. 
The  burden  of  showing  its  confiscatory  character  rests,  therefore,  upon  the 
complaining  company.  Lincoln  Gas  Company  v.  Lincoln,  223  U.  S.  349.  32 
Sup.  Ct.  271,  56  L.  Ed.  466.  The  presumption  must  be  correspondinly 
stronger  where  the  rate  rests  upon  a  contract  between  the  parties,  under- 
standingly  entered  iitto. 

"The  order  of  the  Commission  is  reversed,  with  instructions  to  dismiss  the 
proceedings." 
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COMMISSION    DECISIONS 
OREGON 
224 — Rates. 

Portland  Railway,  Light  and  Power  Company,  Application  for 
Authority  to  Increase  Street  Railway  Fares  in  City  of  Portland. 
Decision  of  the  Oregon  Public  Service  Commission,  Granting  an 
Increase,  March  23,  1920. 

The  Portland  Railway  Light  and  Power  Company  applied  to  the  Com- 
mission for  permission  to  increase  fares  on  the  street  railway  lines  in 
the  City  of  Portland,  and  the  Commission  says : 

"Based  upon  the  figures  presented  by  the  City's  witness  in  the  fore- 
going report,  it  becomes  apparent  that  additional  net  operating 
income  must  be  provided  to  assure  continuity  of  the  operation  of 
the  street  railways.  This  may  be  accomplished  either  by  an  increase 
in  fares  or  a  reduction  in  expense.  The  problem  before  the  Com- 
mission is  to  determine  in  what  manner  this  deficiency  can  best  be 
overcome. 

"Primarily  there  can  be  no  question  as  to  the  authority  of  this  Corn- 
mission  to  increase  fares,  if  that  is  to  be  the  remedy  applied ;  but  if 
relief  is  to  be  secured  through  the  medium  of  reduced  expense,  the 
Council  of  the  City  of  Portland  and  the  voters  of  that  municipality 
hold  the  key  to  the  situation,  and  are  vested  with  the  power  and 
authority  to  afford  full,  adequate,  and  we  believe,  permanent 
relief.     *     *     * 

"The  Commission,  however,  is  reluctant,  under  present  conditions 
and  circumstances,  to  attempt  to  remedy  the  situation  merely  by 
increasing  fares ;  we  seriously  doubt  whether  any  fare  would  result 
in  a  complete  and  final  solution  of  the  difficulties  of  the  Portland 
Street  Railway  System  at  this  time.  It  is  our  opinion  that  any  solu- 
tion now  attempted  should  have  the  elements  of  permanency,  and 
further  discussion  will  be  directed  toward  that  end. 

"Since  the  beginning  of  the  war  there  has  been  a  continuous  succes- 
sion   of    increases    in   prices    of   both   material    and   labor.      These 
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increases  have  called  for  additional  revenues,  which  resulted  in 
many  or  most  of  the  regulating  bodies  increasing  the  fare  one,  two, 
three  and  four  times,  with  consequent  disturbance  of  economic 
relations,  and  as  the  rate  increases  these  disturbances  and  existent 
inequalities  become  more  apparent.  During  reconstruction  all 
inequalities  and  irregularities  must,  where  possible,  be  eliminated ; 
and  this  is  particularly  true  as  to  the  street  railways. 

"Observations  of  results  in  the  various  cities  of  the  United  States 
where  repeated  fare  increases  have  been  established  lead  us  to  the 
belief  that  this  is  neither  the  solution  nor  the  proper  remedy  to  be 
applied  when  it  can  be  avoided.  The  history  of  these  fare  increases 
would  seem  to  indicate  that  one  increase  calls  for  another.  We 
have  before  us  in  this  case  a  compilation  showing  the  cities  in  which 
fare  increases  have  been  made.  This  indicates  that  164  cities  now 
have  a  six  cent  fare,  100  cities  have  a  seven  cent  fare,  16  cities  have 
an  eight  cent  fare,  and  59  cities  have  a  ten  cent  fare.  It  is  inter- 
esting to  note  that  the  seven  cent  fares  came  almost  invariably  as 
the  result  of  a  second  application,  the  eight  cent  fare  on  the  third 
application  and  the  ten  cent  fare  on  the  fourth.  At  ten  cents  the 
maximum  seems  to  be  reached,  and  yet  it  is  questionable  as  to 
whether  the  companies  applying  the  ten  cent  fares  have  sufficiently 
benefited  to  have  warranted  its  application,  in  lieu  of  other  remedies. 

"It  would  appear  that  a  logical  deduction  might  be  that  increase^ 
fares  do  not,  in  many  instances,  accomplish  the  full  purpose  for 
which  they  were  designed.  Increase  in  fare  never  brings  a  propor- 
tional increase  in  revenue.  It  is  also  apparent  that  high  fares 
lessen  the  value  of  a  street  railway  system  to  a  community,  for 
when  fares  restrict  riding  the  street  railway  ceases  to  perform  its 
proper  function.  When  fares  exceed  what  the  average  car  rider 
can  conveniently  afford  to  pay,  the  man  who  uses  the  cars  as  a  con- 
venience ceases  to  ride  and  only  the  necessity  patron  remains.  Even 
he  seeks  an  alternative  method  of  transportation.  Failing  in  that, 
employment  is  sought  within  walking  distance  of  his  home  or  his 
residence  is  moved,  where  possible,  within  walking  distance  of  his 
employment.  He  makes  less  frequent  trips  to  the  business  section 
of  the  city  to  make  purchases,  to  attend  places  of  amusement  or  to 
make  use  of  educational  facilities  of  the  city.  He  makes  fewer  trips 
to  visit  friends.  The  result  is  detrimental  not  only  to  the  Company 
and  the  individual  citizen,  but  to  the  business  institutions  of  the  city 
and  to  the  civic  and  economic  welfare  of  the  municipality  as  a 
whole. 

"This  seems  to  be  the  conclusion  reached  in  the  State  of  Massachu- 
setts, where  the  problem  of  street  railway  fares  has  received  a  great 
deal  of  consideration.  The  Massachusetts  Public  Service  Commis- 
sion said  in  a  recent  case  involving  the  fares  of  the  Bay  State  Street 
Railway  Company,  that : 
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"  'Street  railway  fares  have  been  more  frequently  and  more  generally 
raised  in  Massachusetts  than  in  any  other  part  of  the  country ;  and 
while  it  cannot  be  said  that  no  advantage  to  the  companies  has 
resulted,  it  is  true  that  in  nearly  every  case  the  gain  in  revenue  has 
been  less — and  often  far  less- — than  the  prior  estimates.  Other 
factors  have  entered  in,  but  making  all  due  allowances,  it  is  quite 
clear  that  increases  in  fares  impose  a  burden  upon  the  public  which 
considerably  exceeds  benefit  which  they  bring  to  the  companies.' 
(P.  U.  R.  1919  A  817.) 

"It  is  our  belief  that  increased  fares  do  not  produce  full  and  proper 
measure  of  relief,  and  it  is  our  opinion  that  in  this  case  they  would 
result  in  increasing  an  already  unjust  burden  which  the  car  rider  is 
required  to  bear." 

During  the  year  1919,  more  than  400,000  free  rides  were  given  to  City 
employees  under  a  franchise  requirement,  which  would  yield  at  the 
ticket  fare  of  5>^  cents  in  excess  of  $22,000.     The  Commission  says : 

'Tf  the  value  of  the  services  of  these  employees  to  the  City  is 
enhanced,  and  the  necessities  of  their  positions  require  frequent 
car  rides,  then  the  City  should  properly  provide  for  their  transpor- 
tation, either  through  salaries  or  the  purchase  and  furnishing  of 
tickets.  Certainly  the  practice  of  requiring  the  fare  paying  car  rider 
to  furnish  the  ride  is  untenable." 

380— Taxation 

"These  charges  and  burdens  are  the  outgrowth  of  the  custom  which 
has  heretofore  prevailed  of  placing  upon  the  public  service  corpora- 
tions as  great  a  portion  of  the  public  burden  as  was  possible.  In 
more  recent  years,  however,  with  the  advent  of  public  utility  regula- 
tion, the  fallacy  of  this  practice  has  been  repeatedly  demonstrated. 

"Other  regulating  bodies  have  been  confronted  with  this  same  prob- 
lem, and  eflforts  are  being  made  throughout  the  entire  country  to 
eliminate  these  objectionable  features.  In  a  recent  case  wherein 
this  subject  was  involved,  the  Public  Utilities  Commission  of  Rhode 
Island  said : 

"  'Throughout  the  country  it  seems  to  be  clearly  the  consensus  of 
opinion  on  the  part  of  those  who  have  made  a  study  of  the  problem, 
that  the  trolley  companies  should  be  relieved  of  franchise  tax  pay- 
ments, and  the  obligation  to  pay  for  pavements,  which  are,  in  effect, 
"  an  indirect  tax  upon  the  car  rider.  Increased  fares  have  an  imme- 
diate tendency  to  centralize  population  and  decentralize  business, 
clearly  a  social  and  economic  mistake.  The  problem  can  only  be 
solved  by  the  systematic  cooperation  of  the  state,  the  municipalities, 
the  public,  and  the  Company.  Old  prejudices  must  give  way  to  the 
facts  of  the  present  situation  if  trolley  service  is  to  be  maintained.' 
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(Public  Utilities  Commission  vs.  Rhode  Island  Company,  P.  U.  R. 
1919  F-744.) 

"This  is  apropos  in  the  instant  case.  If  adequate  car  service  is  to 
be  continued  at  a  minimum  rate  of  fare  the  car  rider  and  the  gen- 
eral public  must  forget  such  prejudices  as  they  may  have  had  and 
adapt  themselves  to  the  situation  as  it  exists  today  under  regulation, 
where  the  welfare  of  the  car  rider  and  the  public  is  analagous  to 
that  of  the  Company.  The  ultimate  end  desired  is  to  increase  the 
revenue  without  increasing  unequal  burdens.  The  present  com- 
plication might  be  viewed  as  a  three-cornered  partnership  wherein 
ignoring  one  would  be  disregarding  the  interests  of  the  others. 
Demands  from  one  that  are  discriminatory  in  operation  against  his 
partners,  become  exactions  in  effect,  which  work  toward  the  dis- 
ruption of  the  system,  and  failure  of  the  plan  is  inevitable. 

"These  so-called  burdens,  paving,  bridge  rentals,  franchise  taxes, 
car  license  and  free  transportation,  are  more  directly  under  the 
authority  of  the  municipal  officers  of  the  City  of  Portland,  and  an 
amendment  to  the  charter  will  be  required  to  relieve  the  car  rider 
from  payment  thereof. 

"We  believe  that  the  present  charter  and  franchise  provisions  by 
which  the  general  public  profits  at  the  expense  of  the  car  rider,  are 
unfair,  unjust  and  discriminatory  and  this  Commission  earnestly 
urges  that  through  proper  procedure  the  car  riders  of  Portland  be 
given  further  opportunity,  at  the  May  elections,  1920,  to  voice  their, 
sentiments  through  the  ballot  in  relation  thereto." 

The  Commission  concludes : 

"The  topic  of  street  railways  has  been  the  subject  of  broad  discus- 
sion since  the  beginning  of  the  war.  Beyond  doubt,  the  question  is  a 
serious  one  and,  since  the  National  Administration  has  refused  to 
interfere,  it  devolves  upon  the  states  and  municipalities  to  solve. 
In  the  State  of  Oregon,  this  duty  is  by  law  imposed  upon  this  Com- 
mission, as  a  tribunal  constituted  to  hear  and  determine  the  applica- 
tions of  public  utilities.  To  perform  this  function  the  Commission 
is  presumed  to  use  average  intelligence  guided  by  reason  and  justice, 
and  its  orders  have  that  judicial  standing  in  law  that  warrants 
enforcement  imtil  there  is  a  reversal  by  a  higher  judicial  tribunal. 
Our  vision,  therefore,  should  not  be  so  circumscribed  as  to  prevent 
us  from  following  new  and  practical  plans. 

"The  Commission  finds  no  appreciable  difference  between  this 
application  and  the  many  others  it  has  had  under  advisement  in 
previous  years,  but  times  have  changed.  People  and  governments 
are  becoming  more  progressive.  Justice  must  prevail  if  we  desire 
to  preserve  the  utilities,  industries,  and  our  country. 

"If  Portland  is  to  continue  to  advance  and  hold  its  place  among  the 


17    Rate    Research  87 


larger  cities  of  the  West,  an  efficient  system  of  rapid  transit  is 
indispensable  and  must  be  maintained.  Failure  of  such  system 
would  prove  not  only  injurious  to  the  reputation  of  the  City,  but 
would  also  redound  to  the  detriment  of  the  business  interests  and 
the  people  generally. 

"Were  this  Commission  obsessed  with  the  idea  that  an  immediate 
increase  in  fares  is  the  one  and  only  solution  for  the  transit  problem, 
an  order  to  that  effect  could  readily  be  issued.  Such  action  might, 
however,  be  construed  as  an  attempt  upon  our  part  to  influence,  by 
duress,  the  votes  of  the  electorate,  and  we  believe  it  ill  advised  to 
take  any  action  which  might  be  so  interpreted.  We  believe  the 
voter  should  be  allowed  to  express  his  views  upon  the  principles 
involved  in  this  situation,  uninfluenced  by  any  order  issued  fixing 
fares. 

"We  are  suggesting  the  car  rider,  in  these  extraordinary  times,  have 
his  prerogative  as  a  citizen  to  exercise  his  right  to  suffrage,  and  an 
opportunity  to  participate  in  this  municipal  regulation ;  a  chance  to 
say  whether  or  not  the  streets  and  bridges  of  Portland  were  dedi- 
cated to  one  class  to  the  exclusion  of  himself,  and  go  further  to  say 
whether  the  car  tracks  are  part  of  the  streets  occupied,  and  there- 
fore to  be  owned  and  maintained  as  other  streets  of  the  City  of 
Portland. 

"We  are  not  prepossessed  with  municipal  ownership  and  operation 
of  the  street  car  system  as  a.whole,  but  we  do  believe  that  the  street 
car  tracks  are  part  of  the  streets  of  Portland,  and  as  such  these 
streets  should  be  owned  from  curb  to  curb  and  maintained  as  any 
other  streets.  In  the  purchase  of  the  tracks  and  the  relief  of  the 
public  burdens  lies  the  prospect  of  a  reduced  fare  and  the  taxpayer's 
opportunity  to  assume  an  equitable  proportion  of  the  expense  of  the 
transit  system. 

"When  such  a  plan  as  herein  outlined  can  be  offered  to  the  people 
for  an  expression  of  their  sentiment,  it  is  clearly  our  duty  to  allov/ 
those  who  bear  the  burden  an  opportunity  to  indicate  their  desires. 
We  believe  that  in  a  period  of  reconstruction,  such  as  the  country 
is  passing  through  at  this  time,  we  should  be  fully  advised  of  the 
desires  of  the  majority  of  people  affected  before  attempting  to 
employ  methods  which  experience  teaches  have  generally  failed  to 
produce  the  desired  effect. 

"There  is  a  distinct  sentiment  at  this  time  on  the  part  of  the  public 
to  remedy  the  situation,  and  we  are  of  the  opinion  that  the  elec- 
torate should,  very  properly,  especially  in  view  of  the  impending 
election,  be  now  afforded  the  opportunity  to  consider  and  promptly 
decide  the  question.    To  do  otherwise  would  be  bureaucratic. 

"After  a  full  consideration  of  all  phases  of  the  subjects  herein  pre- 
sented, the  Commission  is  of  the  opinion  that   final  action  herein 
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should  be  held  in  abeyance,  and  the  matter  continued  upon  the 
dockets  of  the  Commission  for  such  further  action  as  may  be  found 
meet  and  proper  in  the  premises,  and  it  is  so  ordered." 

PENNSYLVANIA 
129.1 — Discrimination. 

City  of  Franklin,  et  al,  v.  United  National  Gas  Company,  Complaint 
Alleging  That  Respondent  Company  Threatens  to  Discontinue  Sup- 
plying Natural  Gas  Free  or  at  Reduced  Rates  as  Specified  in  Fran- 
chise. Decision  of  the  Pennsylvania  Public  Service  Commission. 
Dismissing  the  Complaint.     February  3,  1920. 

"Since  the  passage  of  the  Public  Service  Company  Law.  the  prop- 
erty of  every  public  utility  in  Pennsylvania  must  be  considered  from 
the  viewpoint  that  it  has  been  taken  out  of  the  domain  or  realm  of 
private  property  and  set  aside  for  public  service,  that  it  has  been 
impressed  with  a  trust  character,  and  no  longer  has  the  right  to 
make  speculative  profits.  It  must  be  content  with  earnings  as 
restricted  by  law.  Its  property  is  set  aside  for  public  service.  To 
such  extent  and  in  such  detail  is  state  regulation  of  public  utilities 
carried  that  their  operations  are  subjected  to  careful  inspection  to 
ascertain  and  eliminate  all  unnecessary  or  excessive  charges.  Uni- 
form methods  of  accounting  are  prescribed  that  accurate  informa- 
tion may  be  readily  obtained.  AH  rates  must  be  uniform;  just, 
reasonable,  non-excessive,  and  not  unjustly  discriminatory.  Earn- 
ings are  restricted  and  computed  upon  a  basis  generally  termed 
'fair  value,'  in  which  is  included  only  used  and  useful  property. 
The  public  is  to  be  protected  in  every  particular,  the  Federal  and 
State  Constitution  safeguarding  the  utility's  investment  from  con- 
fiscation. 

"As  to  the  contention  of  the  complainants  that  the  Public  Service 
Company  Law  does  not  apply  to  nmnicipalities  because  of  the  state- 
ment in  Article  I,  that  the  term  'corporation,'  as  used  in  the  act, 
shall  not  include  municipal  corporations  except  as  otherwise  pro- 
vided therein,  we  are  clearly  of  the  opinion  that,  so  far  as  service 
and  collecting  of  rates  by  utilities  are  concerned,  its  provisions  apply 
to  municipal  corporations  the  same  as  to  individuals.  It  will  be 
suflficient  answer  to  this  contention  to  call  attention  to  the  fact  that 
a  large  amount  of  service  is  rendered  throughout  the  state  to 
municipal  corporations  by  public  utilities,  and  that  such  service  is 
being  paid  for  at  the  lawfully  established  rates.  If  utility  sought 
to  charge  a  municipality  for  its  service  more  than  it  did  individual 
patrons  for  the  same  service,  on  the  theory  that  mimicipal  corpora- 
tions are  not  included  in  the  provisions  of  the  Public  Service  Com- 
pany Law,  we  apprehend  the  attitude  of  complainants  and  other 
municipalities  would  be  that  the  utility  could  not  seek  refuge  behind 
such  a  proposition.     It  is  manifest  that  all  service  rendered  bv  a 
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public  utility  must  be  paid  for  according  to  the  provisions  of  the 
Public  Service  Company  Law  in  compliance  with  the  established 
rates  of  the  utility. 

"As  to  the  effect  of  a  contract  made  by  a  public  utility  with  a 
municipality  or  individual,  either  before  or  after  the  enactment  of 
the  Public  Service  Company  Law.  in  which  are  prescribed  condi- 
tions limiting  charges  for  service  or  providing  for  free  service,  we 
think  the  Commissions  and  Courts,  both  State  and  Federal,  have 
adjudicated  the  rights  of  the  parties  that  it  may  be  taken  as  the 
accepted  law  that  no  conditions  in  any  contract  made  by  a  public 
utility  affecting  its  rates  preclude  the  Public  Service  Commission 
from  inquiring  into  their  reasonableness.     *     *     * 

"Some  municipalities  have  in  the  past,  and  now  are,  requiring  utili- 
ties to  which  franchises  are  granted,  or  with  which  contracts  for 
public  service  are  made,  to  furnish  to  a  greater  or  less  extent  for 
municipal  purposes  free  service  (service  that  is  rendered  to  the 
municipality  by  the  utility  at  a  reduced  rate  or  for  which  no  pay- 
ment is  made).  Presumably,  this  is  done  on  the  theory  that  the 
municipality  has  the  right  to  receive  from  the  utility  a  consideration 
for  the  privilege  of  occupying  its  streets  and  doing  business  within 
its  limits.  It  must  not  be  overlooked,  however,  that  municipalities 
are  the  creatures  of  statute  and  can  exercise  only  such  rights  as 
have  been  delegated  to  them,  including  the  right,  to  a  limited  extent, 
as  applied  to  their  local  affairs,  to  exercise  the  police  power  in  the 
interest  of  the  public  welfare,  subject,  however,  at  all  times,  to  the 
supervision  by  the  courts  as  to  the  reasonableness  of  such  police 
regulation  and  the  superior  right  of  the  legislature  to  limit  or  restrict 
the  same.  A  municipality  can  only  enact  and  carry  into  effect  such 
measures  for  raising  revenue  necessary  to  conduct  its  affairs  as 
provided  by  statute.  The  right  to  raise  revenue  for  municipal  pur- 
poses can  never  be  implied.  In  the  restricted  exercise  of  the  police 
power  by  a  municipality  it  may  collect  a  reasonable  license  fee  from 
public  utilities,  not  for  general  revenue  purposes,  but  for  the  pur- 
pose of  enabling  it  to  properly  inspect  and  regulate  such  utilities. 
Such  license  fees  can,  in  no  event,  be  made  a  source  of  general 
revenue,  and  can  only  be  collected  by  uniform  and  reasonable  rules 
and  used  for  the  purpose  collected. 

"By  free  service  is  meant,  service  the  cost  of  which  is  paid  by 
another.  The  service  which  is  rendered  to  a  municipality  without 
any  consideration  being  paid  therefor  costs  the  utility  the  same 
amount  and  to  the  same  extent  as  any  other  service  of  like  kind  and 
amount  rendered  by  it.  If  any  service  is  rendered  by  the  utility 
free,  or  at  a  reduced  rate,  it  necessarily  must  be  paid  for  by  some 
one,  and  the  burden  of  its  cost  is  imposed  upon  other  shoulders. 
The  service  of  a  utility,  like  its  property,  cannot  be  misapplied. 

"If  we  have  correctly  stated  the  status  of  public  utilities  and  munici- 
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palities  in  our  state,  with  their  rights  and  powers  circumscribed  in 
the  manner  and  to  the  extent  indicated,  how  is  it  possible,  under 
the  provisions  of  the  Public  Service  Company  Law,  in  any  aspect 
of  state  regulation,  for  utility  to  render  service  without  receiving 
the  proper,  reasonable  and  nondiscriminatory  rate  consideration 
provided  therefor?  A  careful  examination  into  every  provision  of 
the  Public  Service  Company  Law  does  not  disclose  any  exception  in 
its  broad  and  comprehensive  provisions  which  permit  it  to  be  done. 
On  the  contrary,  in  our  opinion,  a  proper  interpretation  and  applica- 
tion of  its  provisions  prohibit  the  rendering  of  any  service  by  a 
utility  except  it  be  paid  for  according  to  its  lawfully  established 
rates.     *     *     * 

"Courts  and  Commissions  in  other  states  have  held  that  free  service, 
or  service  at  a  reduced  rate,  cannot  be  furnished  by  a  utility,  as 
will  appear  by  deference  in  the  following  cases : 

"Sandpoint  Water  &  Light  Co.  v.  Sandpoint  (Idaho)  P.  U.  R. 
1918F,  7Z7,  173  Pac.  972,  L.  R.  A.  1918F,  1106;  Re  Hanover  Water 
Co.  (N.  J.)  P.  U.  R.  1918D,  824;  Louisiana  v.  Louisiana  W^ater 
Co.  (Mo.)  P.  U.  R.  1918B,  774;  Re  Portland  Water  Dist.  (Me.) 
P.  U.  R.  1917D,  907;  Board  of  Education  v.  Oram  (N.  J.)  P.  U.  R. 
1916E,  100;  Farmington  Chamber  of  Commerce  v.  Teleph.  & 
Teleg.  Co.  (N.  M.)  P.  U.  R.  1915F,  625;  Melvern  Tel.  Co.  v.  Car- 
bondale  Tel.  Co.  (Kan.)  P.  U.  R.  1915B,  216;  Re  Dakota  &  Central 
Teleph.  Co.  (S.  D.)  P.  U.  R.  1915D,  1054;  Re  Galveston  Water- 
works Co.  (Ind.)  P.  U.  R.  1915E,  27;  Landen  v.  Lawrence  (Kan.) 
P.  U.  R.  1915E,  763;  Re  Warren  (Ind.)  P.  U.  R.  1919F,  38. 

"The  Commission  has,  in  the  past,  approved  contracts  submitted  in 
which  there  has  been  included  to  a  greater  or  less  extent  service  to 
be  rendered  by  the  utility  to  the  municipality,  either  at  a  reduced 
rate  or  without  the  collection  of  any  rate  therefor,  where  no  com- 
plaint was  made  or  question  raised  as  to  such  contract. 

"A  contract  requiring  a  utility  to  render  free  service,  which  necessi- 
tates the  collection  of  the  cost  thereof  from  its  other  patrons,  or 
which  results  in  rendering  service  for  a  less  compensation  or  sum 
than  is  collected  from  other  patrons  for  a  like  contemporaneous 
service  under  substantially  similar  circumstances  and  conditions,  is 
an  unjust  discrimination,  and  such  contractual  provision  is,  there- 
fore, violative  of  the  provisions  of  the  Public  Service  Company 
Law.     *     *     * 

"The  conclusion  of  the  Commission,  therefore,  is  that  the  free 
service  provided  for  in  the  contract  specified  in  the  complaint  of 
Vernon  township  is  on  the  same  basis  as  the  free  service  provided 
for  in  other  contracts. 

"All  the  complaints  in  this  case  are  to  the  efifect  that  free  service 
provided  in  contracts  made  with  the  respondent  company  has  been 
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discontinued.  The  contention  of  respondent  is  that  the  rendering 
of  free  service  provided  by  the  terms  of  said  contracts  in  varying 
amounts  necessarily  imposes  the  cost  thereof  on  its  other  patrons, 
and  thereby  resuks  in  an  unjust  discrimination. 

"In  view  of  what  we  have  herein  said,  the  conclusion  of  the  Com- 
mission is  that  the  free  service  provided  for  in  the  contracts  between 
complainant  and  respondent,  or  service  at  less  than  the  filed  rate,  if 
rendered,  would  work  an  unjust  discrimination  against  other 
patrons,  and  that  the  provisions  of  the  Public  Service  Company 
Law  prohibit  the  rendering  of  free  service  where  the  same  works 
an  unjust  discrimination,  and  the  law  in  its  application  to  such  a 
situation  makes  no  distinction  between  a  municipality  and  an  indi- 
vidual.    The  complaints,  therefore,  are  all  dismissed." 

NEW  YORK 

132 — Protection  From  Competition. 

Ausable  Forks  Electric  Company,  Inc.,  Application  for  Authority  to 
Construct  an  Electric  Plant  in  the  Town  of  Jay,  Essex  County.  Deci- 
sion of  the  New  York  Public  Service  Commission  (2  D),  Denying  the 
Application.     January  27,  1920. 

The  hamlet  of  Ausable  Forks  has  about  2,100  inhabitants,  and  is 
located  on  both  sides  of  the  Ausable  River,  one  side  being  in  the  town 
of  Black  Brook,  Clinton  County,  and  the  other  side  being  in  the  town 
of  Jay,  Essex  County. 

On  March  11,  1911,  a  franchise  was  granted  to  the  Keeseville  Electric 
Company  (now  the  Northern  Adirondack  Power  Company)  by  the 
local  authorities  of  the  town  of  Jay.  August  24,  1911.  the  Public 
Service  Commission  approved  the  exercise  of  a  franchise  by  the 
Northern  Adirondack  Power  Company  in  the  town  of  Jay,  and  on 
December  6,  1911,  an  order  was  made  authorizing  a  mortgage  and 
issuance  of  bonds  to  extend  the  Company's  line  to  Ausable  Forks  and 
construct  a  distribution  system  therein.  The  line  was  extended  to 
Ausable  Forks  and  the  distribution  system  was  constructed  on  the  Jay 
side  of  the  river.  August  12,  1912,  the  Northern  Adirondack  Power 
Company  was  granted  a  franchise  in  the  town  of  Black  Brook. 
November  13,  1912,  the  Public  Service  Commission  granted  permis- 
sion to  the  Northern  Adirondack  Power  Company  to  exercise  a  fran- 
chise in  Black  Brook.  The  Company  did  not  develop  the  Black  Brook 
side. 

In  1897,  the  J.  S:  J.  Rogers  Company,  a  manufacturing  company, 
installed  a  small  lighting  plant  for  the  purpose  of  lighting  the  com- 
pany's store.  Later,  current  was  carried  to  a  small  hotel,  then  to  resi- 
dences of  certain  officers  of  that  Company.  From  this  small  beginning 
there  gradually  grew  up  a  substantial  electric  business  in  Ausable 
Forks. 
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December  12,  1912,  the  Northern  Adirondack  Power  Company  filed  a 
complaint  with  the  Public  Service  Commission  against  the  J.  &  J. 
Rogers  Company,  objecting  to  the  latter  Company  engaging  in  the 
electric  business,  as  it  was  a  business  corporation  and  without  legal 
authority  to  engage  in  such  business. 

These  rival  companies  continued  in  the  electric  business  until  a  deci- 
sion of  the  Supreme  Court,  June  22,  1918,  declaring  the  J.  &  J.  Rogers 
Company  had  not  the  right  to  engage  in  the  electric  lighting  business 
(Public  Service  Commission,  2nd  Dist.,  v.  J.  &  J.  Rogers  Co.,  defen- 
dant, and  Northern  Adirondack  Power  Co.,  intervenor,  103  Misc.  711, 
P.  U.  R.  1918F,  332,  170  N.  Y.  Supp.  964).  This  decision  was 
appealed  to  the  appellate  division,  and  affirmed  (184  App.  Div.  705, 
P.  U.  R.  1919A,  876,  172  N.  Y.  Supp.  498). 

On  September  20,  1918,  the  Ausable  Forks  Electric  Company,  Incor- 
porated, petitioned  the  Public  Service  Commission  for  permission  to 
acquire  property  and  to  exercise  franchise  rights  in  the  town  of  Jay, 
Essex  County ;  to  take  over  the  physical  electrical  equipment  and  rights 
of  the  J.  &  J.  Rogers  Company,  and  to  issue  stock  to  the  extent  of 
$25,000  for  the  purchase  of  such  electrical  equipment  and  rights,  and 
to  purchase  water  power,  waterwheel  and  generator. 

The  Commission  says : 

"No  such  'rights'  to  do  an  electric  business  can  be  taken  over  as  the 
J.  &  J.  Rogers  Company  had  no  such  rights.     *     *     * 

"The  Commission  should  give  protection  to  the  business  of  utility 
companies  that  have  been  duly  authorized  to  enter  the  utility  field, 
and  have  made  expenditures  relying  upon  that  authorization  at 
least  to  the  extent  of  protecting  them  against  ruinous  competition. 
Such  competition,  while  it  works  to  the  temporary  advantage  of  the 
public,  is,  in  the  long  run,  disastrous  to  the  public  and  to  both  com- 
panies. This  protection  should  certainly  be  thrown  about  a  com- 
pany that  gives  or  can  be  made  to  give  good  service.  There  are 
two  reasons  for  this  rule.  It  tends,  in  the  long  run,  to  give  a 
steadier,  better  service  to  the  public,  and  it  is  also  fair  to  those  who 
enter  a  new  field  and  build  it  up  that  they  should  profit  by  their 
initiative  and  energy,  and  be  allowed  to  reap  the  financial  fruits  of 
their  labor.  In  this  case — regarding  this  applicant  as  being  in  the 
place  and  stead  of  the  J.  &  J.  Rogers  Company  and  successor  to  that 
company's  duties  and  equities — the  second  reason  does  not  apply. 
The  J.  &  J.  Rogers  Company  was  first  in  the  field  and  had  it  partly 
developed.  The  apparent  equities  between  the  companies  would 
seem  to  warrant  a  decision  that  both  companies  be  returned  to  the 
status  quo  ante,  each  with  a  free  opportunity  to  develop  according 
to  the  capacity  of  each. 

"Right  at  this  point  in  the  logic  of  the  case  comes  the  stumbling 
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block.  It  may  be  assumed  that  with  the  power  of  the  J.  &  J.  Rogers 
Company  in  Ausable  Forks  and  in  view  of  the  recent  past  and 
present  attitude  of  those  who  control  these  rival  companies,  such  a 
free  competition  would  probably  mean  the  wiping  out  of  the  North- 
ern Adirondack  Power  Company,  so  far  as  its  business  in  Ausable 
Forks  is  concerned,  and  the  use  and  value  of  its  transmission  line 
to  that  point,  with  consequent  disastrous  results  to  the  Company. 
The  Northern  Adirondack  Power  Company  is,  in  Ausable  Forks, 
under  authority  of  this  Commission.  Its  securities,  issued  under 
like  authority,  are  outstanding,  and  the  Company's  business  and  its 
securities  should  have  reasonable  protection.  The  Commission 
should  not  give  its  consent  to  the  exercise  of  a  franchise  allowing 
free  and  unrestricted  competition  between  these   rival   companies. 

"The  question  has  been  raised  as  to  the  relative  capacity  of  these 
rival  companies  to  serve  the  public.  It  may  be  fairly  found  that 
the  Ausable  Forks  Electric  Company,  because  of  its  connection 
with,  and  backing  of,  the  J.  &  J.  Rogers  Company,  and  because  of 
its  having  access  to  the  latter  Company's  sources  of  power,  would 
have  a  larger  amount  of  power  and  of  a  more  dependable  character 
than  the  Northern  Adirondack  Power  Company  can  develop  at  its 
plant ;  that  the  Northern  Adirondack  Power  Company  has  not  ren- 
dered first  class  service  at  times,  although  it  is  only  fair  to  say  that 
its  service  is  steadily  improving,  but  will  be  subject  to  such  inter- 
ruption and  fluctuations  as  are  necessarily  incident  to  dependence 
upon  a  single  water  power  and  a  single  transmission  line.  Ausable 
Forks  has  electrical  fire  fighting  apparatus.  Several  sources  of  power 
would  give  additional  protection  in  case  of  a  large  fire.  A  single 
source  of  power  and  a  single  line  might  prove  sufficient,  but  if  either 
the  source  or  the  line  failed  in  such  an  emergency  the  results  would  be 
extremely  serious.  Complaints  against  the  service  of  the  Company 
have  been  quite  numerous  in  the  recent  past,  but  it  appears  from 
the  nature  of  the  complaints  that  they  are  due,  at  least  in  part,  to 
the  desire  on  the  part  of  some  portion  of  the  population  of  Ausable 
Forks  to  favor  the  Ausable  Forks  Electric  Company  as  against  the 
Northern  Adirondack  Power  Company. 

"One  of  the  chief  reasons  heretofore  urged  by  the  J.  &  J.  Rogers 
Company  in  its  own  behalf  was  the  amount  of  free  lighting,  particu- 
larly free  ]:)nblic  lighting,  which  that  Company  had  furnished  and 
was  furnishing  in  the  hamlet  of  Ausable  Forks.  The  petitioner 
urges  the  same  reason  in  its  behalf  and  agrees,  if  permitted  to  exer- 
cise its  franchise  and  construct  its  lines,  that  it  will  furnish  substan- 
tially the  same  free  lighting.  If  the  Northern  Adirondack  Power 
Company  had  been  in  the  field  first,  and  had  developed  the  field,  a 
proposition  of  the  above  natiu'c  should  have  no  weight  in  opening 
the  field  to  the  company  proposing  it.  Free  lighting  to  some  cus- 
tomers, no  matter  who  the  customers  mav  be,  is  in  its  essence  an 
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unjust  discrimination.  Of  course,  there  may  be  an  exception  to 
this  rule  where  the  contribution  comes  solely  from  the  pockets  of 
the  owners  of  the  company  and  does  not  afifect  adversely  the  rates 
of  the  paying  consumers  and  the  integrity  of  the  utility. 

"The  former  giving  of  free  lighting  and  the  petitioner's  agreement 
to  continue  free  lighting  should  have  no  weight  in  determining  the 
issues  raised  in  this  proceeding.  If  a  company  has  the  right  to  con- 
tribute such  free  lighting  as  it  desires,  under  the  above  conditions, 
it  also  has  the  right  to  refuse  free  lighting  at  any  time  and  when- 
ever its  owners  so  determine.  As  to  the  agreement  which  petitioner 
states  has  been  entered  into  with  the  J.  &  J.  Rogers  Company, 
whereby,  among  other  things,  petitioner  agrees  to  continue  the  free 
lighting  of  streets,  public  buildings,  etc.,  as  heretofore  furnished  by 
the  J.  &  J.  Rogers  Company,  and  to  furnish  power  for  fire  fighting 
apparatus  in  the  hamlet  of  Ausable  Forks  free  of  charge,  as  was 
done  by  the  J.  &  J.  Rogers  Company  heretofore,  it  is  questionable 
whether  a  public  utility  can  bind  itself  by  such  a  contract  to  carry 
out  an  agreement  which  may,  in  the  future,  under  different  condi- 
tions or  under  different  ownership  of  the  J.  &  J.  Rogers  Company, 
cause  an  undue  and  unfair  burden  to  fall  upon  the  owners  of  the 
petitioner.  However,  as  that  is  not  a  provision  in  the  franchise,  but 
in  the  agreement  between  the  J.  &  J.  Rogers  Company  and  the  peti- 
tioner, it  is  not  necessary  at  this  time  to  make  a  determination  as  to 
same. 

"All  of  which  leads  naturally  to  the  conclusion  that  where  private 
interests  are  in  such  bitter  conflict  over  a  public  utility  business. 
due  regard  for  the  public  interest  as  well  as  the  fair  equities  between 
the  parties  themselves,  would  bring  about  a  merger  of  companies 
or  some  other  mutual  handling  of  the  business,  particularly  where 
there  are  equities  on  both  sides. 

"Long  and  strenuous  efforts  were  made  by  former  Commissioner 
Carr,  and  have  been  made  by  the  sitting  Commissioner  in  this  case 
to  bring  about  some  practical  and  fair  solution.  Letters  were 
received  from  the  conflicting  interests  on  January  3,  1920  and  Janu- 
ary 13,  1920,  stating  that  the  rival  companies  cannot  agree  upon 
terms. 

"The  Commission  being  without  power  to  compel  a  merger  or  an 
agreement  mutually  satisfactory  and  protective,  only  one  practical 
decision  seems  possible.  As  the  granting  of  a  petition  to  exercise 
such  franchise  without  limitations  would  undoubtedly  result  in  the 
wiping  out  of  the  Northern  Adirondack  Power  Company  to  the 
extent  above  mentioned,  an  order  should  be  made  denying,  at  this 
time,  consent  to  the  exercise  of  the  unlimited  franchise  as  it  is  now 
presented,  but  without  prejudice  to  the  Ausable  Forks  Electric 
Company,  Incorporated,  to  present  a  franchise  limiting  its  operation 
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to  substantially  the  business  done  by  the  J.  &  J.  Rogers  Company  at 
the  time  of  the  construction  of  the  transmission  line  of  Northern 
Adirondack  Power  Company  to  Ausable  Forks.  This  permission 
to  present  such  a  limited  franchise  is  not  to  be  regarded  as  an 
expression  of  opinion  at  this  time  by  this  Commission  that  consent 
to  exercise  such  limited  franchise  will  necessarily  be  given." 

REFERENCES 

INVESTMENT  AND  RETURN 
310— Valuation. 

Elements  in  Valuation  of   Public  Utility   Properties,   by  Thomas  E. 
Phipps.    Electrical  Review.    April  3,  1920.     p.  568,  3^  pages. 

The  writer  discusses  the  factors  entering  into  the  determination  of  valuations. 
He  says : 

"Valuations  are  usually  made  for  the  purposes  of  rate  regulation,  purchase 
and  sale,  taxation,  capitaHzation  ;  and  may  also  be  made  for  the  purposes  of 
negotiation  of  loans,  and  securing  of  additional  vested  rights. 

"The  first  four  purposes  enumerated  are  those  for  which  official  valuations 
of  the  property  of  public  service  utilities  are  made,  and  due  to  the  activities 
of  commissions  attention  is  most  frequently  called  to  the  first  of  the  four — 
that  of  valuations  for  rate  regulation. 

313— Unit  Prices 

"  'Present  cost  of  construction'  has  been  enumerated  as  a  factor  to  be  found 
and  considered,  and  to  meet  this  requirement  is  one  of  the  reasons  for  making 
an  estimate  termed  the  cost  of  production.  Where  cost  of  property  is 
unavailable  from  accounting  records,  cost  of  reproduction  has  been  of  par- 
ticular value  in  that  it  reflects  within  reasonable  limits  the  actual  cost  of  the 
property.  This  is  particularly  true  where  the  prices  applied  in  arriving  at 
costs  of  material  and  labor  have  been  determined  historically  or  from  actual 
performance  with  reference  to  the  construction  of  the  property  being  con- 
sidered. It  has  been  customary  to  find  weighted  average  prices,  say  of  a 
5-year  period  immediately  preceding  the  date  of  the  appraisal. 

"During  an  extended  period,  prior  to  1914,  and  for  a  sufficient  length  of 
time  to  cover  the  life  of  many  of  our  properties,  there  has  not  been  such 
marked  variations  in  the  prices  of  material  and  labor  and  in  labor  conditions, 
but  that  costs  based  upon  a  S-year  period  would  not  closely  approximate  the 
actual  costs  incurred,  and  found  upon  the  accounting  records  where  such 
records  were  available.  This  period,  now  termed  the  pre-war  period,  and 
the  smaller  range  in  prices,  have  resulted  during  the  past  5  years  in  the 
fallacy  of  continuing  to  use  averages  taken  from  the  pre-war  period  and 
terming  them  'normal  prices.'  As  a  matter  of  fact,  there  is  no  such  thing 
and  the  term  is  a  misnomer.  It  was  probably  based  upon  an  assumption 
that  the  costs  of  material  and  labor  would  shortly  revert  to  those  prevailing 
prior  to  the  war. 

"Our  own  nation,  and  most  of  the  other  nations,  in  the  past  five  years  have 
enormously  inflated  their  currency,  and  a  purchasing  power  permitting  the 
reversion  to  former  conditions  with  regard  to  costs  is  in  the  remote  future, 
even  if  it  is  ever  again  to  be  experienced.  There  is  no  present  condition  that 
shows  any  tendency  other  than  to  continue  at  the  present  high  level,  and  we 
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are  logically  bound  to  expect  future  material  and  labor  costs  and  conditions 
to  parallel  those  of  the  present  rather  than  of  the  pre-war  period.  Conse- 
quently, a  cost  of  reproduction  based  upon  prices  of  a  pre-war  period  can 
only  be  used  for  one  purpose,  and  that  is  to  supplement  the  cost  of  property 
or  to  reflect  it  where  accounting  records  are  not  available.  As  for  showing 
the  cost  of  reproduction  new,  such  a  result  would  be  unfair  in  that  it  would 
be   misleading   and   far   short   of   the   result   that   should   properly  be   shown. 

"Cost  of  reproduction  is  usually  made  the  basis  for  the  computation  of  the 
depreciation  allowance  to  cover  renewals  and  replacements.  The  fact  should 
never  be  lost  sight  of  that  the  costs  of  material,  labor  and  equipment  neces- 
sary to  provide  such  renewals  and  replacements  are  always  present-day  costs 
and  not  costs  which  may  have  prevailed  at  some  time  in  the  past.  Further- 
more, the  cost  of  reproduction,  less  accrued  depreciation,  which  is  presumed 
to  meet  the  requirement  to  find  the  'cost  of  the  property  in  its  present  condi- 
tion,' is  quite  materially  affected.  Other  than  reflecting  a  condition  of  plant 
indicating  the  ability  to  render  efficient  service,  this  result  is  a  rather  ques- 
tionable factor  in  the  determination  of  value  for  rate-making  purposes,  but 
it  is  of  prime  importance  as  a  factor  in  the  determination  of  value  in  a  case 
of  purchase  and  sale. 

"It  might  be  well  to  call  attention  to  the  fact  that  cost  of  property,  cost  of 
reproduction,  and  cost  of  reproduction  less  accrued  depreciation,  all  represent 
cost,  and  that  while  they  are  factors  in  the  determination  of  value  neither 
of  them  is  value,  nor  should  be  taken  as  value,  regardless  of  the  fact  that 
in  many  cases  of  courts  and  commissions  such  a  fallacy  has  been  indulged. 

"It  seems  that  almost  every  one  of  the  several  commissions  throughout  the 
country  have  in  the  past  been  following  the  erroneous  practice  of  finding 
cost  of  reproduction,  less  accrued  depreciation,  as  value.  While  much  mis- 
chief and  loss  has  resulted  from  such  procedure,  the  same  bodies  are,  in  the 
main,  seeing  the  light  and  summoning  the  courage  to  repudiate  these  earHer 
blunders,  and  no  longer  tend  to  indulge  in  such  misleading  findings  of  value 
in  rate  cases.     *     *     * 

The  writer  concludes : 

"By  way  of  summary,  it  is  desired  to  call  attention  to  the  necessity  of  first 
considering  the  purpose  for  which  the  valuation  is  to  be  made  before  attempt- 
ing to  determine  those  elements  which  are  really  factors.  In  no  case  should 
cost  be  mistaken  for  value.  Engineers  should  always  be  mindful  of  the  fact 
that  courts  and  commissions  are  dependent  upon  them  for  the  principal  ele- 
ments necessary  in  the  intelligent  determination  of  value  in  all  cases,  and 
earnest  and  honest  effort  should  be  made  to  set  out  all  facts  clearly  and 
fully,  else  decisions  are  bound  to  follow  which  will  result  in  serious  injury 
to  the  credit  of  the  utilities  involved.  And  further,  that  since  these  utilities 
are  not  only  the  pioneers,  but  the  leading  agents,  in  the  continued  develop- 
ment of  communities,  injury  to  the  public  served  must  also  follow." 

PUBLIC  SERVICE  REGULATION 

253 — Commission  Reports  of  Decisions. 

Marvland  Public  Sefvice  Coniniission  Report  for  the  Year  Ended 
December  31,  1919.    Volume  10.     564  pages. 

The  report  contains  the  opinions  and  orders  of  the  Commission  and  the  opinions 
of  the  general  counsel  for  the  calendar  year  of  1919,  and  statistics  from  annual 
reports  of  utility  corporations  as  of  September  30th,  1919. 
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COMMISSION    DECISIONS 

CALIFORNIA 
630 — Cost  of  Supplies 

Southern  California  Edison  Company,  Application  for  Authority  to 
Increase  Its  Rates  for  Electric  Service.  Decision  of  the  California 
Railroad  Commission,  Granting  an  Increase.     April  15.   1920. 

The  Southern  California  Edison  Company,  on  February  27.  1920.  filed 
with  the  California  Railroad  Commission  an  application  for  a  temporary 
increase  of  32^^%  in  its  rates,  alleging  that  the  unexpected  subnormal 
rainfall  conditions  in  California  this  year,  making  three  successive  years 
of  subnormal  precipitation,  have  seriously  afifected  the  output  of  hydro- 
electric plants  in  the  state,  causing  unusual  increases  in  operating  ex- 
penses to  make  up  the  deficiency. 

On  April  15.  1920,  the  Commission  allowed  the  Southern  California 
Edison  Company  a  temporary  increase  in  all  its  rates  of  27%  to  become 
efifective  April  20,  1920,  until  the  end  of  the  year.  The  new  rates  will 
yield  the  company  a  7%  return  on  its  investment.  Concerning  the  in- 
crease. Commissioner  Edgerton,  President  of  the  Commission,  who  pre- 
sided at  the  hearing  held  in  Los  Angeles,  says : 

"It  is  vitally  necessary  for  the  continued  growth  and  prosperity  of  the 
vast  territory  in  Southern  California  supplied  by  applicant  with  elec- 
tric energy  that  its  full  program  of  development  go  forward  without 
serious  interruption.  We  believe  it  to  be  in  the  interest  of  the  con- 
sumers that  they  pay  rates  sufficiently  reasonable  to  enable  the  com- 
pany to  earn  a  fair  and  reasonable  return  upon  the  actual  investment. 
Unless  this  is  done,  it  is  plain  that  the  utility  cannot  borrow  sufticient 
funds  to  carry  forward  necessary  developiuents.  It  is  of  great  im- 
portance that  this  progratu  of  development  go  forward.  Should  there 
be  any  halt  in  this  program  it  is  evident  that  tremendous  losses  will 
re.sult  to  the  whole  comnumity.  if  sufficient  electric  energy  is  not 
developed  to  meet  the  growing  demands. 

"It  is  becoming  increasiiigly  evident  that  the  business  life  of  a  com- 
munity such  as  Southern  California  is  in  a  very  large  measure  de- 
pendent for  its  growth  and  expansion,  and  in  some  instances  even  it.- 
contimied  operation,  upon  electric  energy,  and  as  the  cost  of  steam 


100  17    Rate    Research 


generation  is  constantly  increasing  the  necessity  for  the  cheaper  pro- 
ckiction  of  electricity  by  hydroelectric  development  has  become  more 
and  more  recognized.  Of  course,  it  is  not  to  be  understood  that  the 
railroad  commission  urges  the  payment  of  unreasonable  rates  to  stim- 
ulate investment  in  this  public  utility,  but  when  it  is  considered  that 
to  place  this  company  in  a  position  where  it  can  successfully  finance 
will  not  result  at  this  time  in  even  an  8%  return  on  investment,  it  will 
at  once  be  realized  that  the  burden  upon  the  consumer  is  not  un- 
reasonable. 

■'In  considering  the  granting  of  an  increase  in  rates  of  the  amount 
herein  contemplated,  we  are  especially  mindful  of  the  fact  that  appli- 
cant has  been  diligently  active  in  the  enlarging  of  its  production  and 
transmission  facilities  since  the  consolidation  of  the  properties  in 
1917.  It  has  shown  an  active  determination  to  carry  on  development 
and  from  the  evidence  presented  has  exerted  every  reasonable  efifort 
to  meet  the  demands  of  the  territory  served  in  the  face  of  difficulties 
•  arising  from  the  war  ])eriod  of  1918  and  period  of  readjustment  and 
high  cost  of  money,  material  and  labor  which  have  continued  since. 
Applicant's  evidence  shows  that  it  has  definite  plans  for  the  develop- 
ment of  both  water  and  steam  power  for  at  least  eight  years  in  the 
future,  and  at  an  estimated  cost  of  $100,000,000." 

MONTANA 
300 — Investment  and  Return 

Mission  Range  Power  Company,  Application  for  Authority  to  Increase 
Rates.  Decision  of  the  Montana  Public  Service  Commission,  Granting 
the  Application.    February  20,  1920. 

The  Mission  Range  Power  Company  filed  its  application  for  a  revision 
of  rates  granting  increases  sufficiently  to  meet  increased  expenses  and  a 
fair  return  upon  the  investment.  Subsecjuently  thereto  certain  con- 
sumers of  the  utility,  including  the  City  of  Poison,  called  the  Commis- 
sion's attention  to  various  phases  of  the  service  furnished  and  demanded 
revision  of,  or  explanation  concerning  same. 
The  Commission  says: 

"Prior  to  these  acts  the  power  company  had  filed  its  initial  schedule 
of  rates,  pursuant  to  statute,  but  none  of  these  rates,  though  grounded 
on  franchise  recjuirements,  ever  received  the  Commission's  approval, 
because  of  their  unsound  structure.  For  example,  services  were  im- 
properly balanced — the  residence  consumer  was  ])aying  a  maximum 
rate  of  12  cents  per  kilowatt-hour  against  the  merchants'  rate  of 
6.5  cents  per  kilowatt-hour.  Giving  full  force  to  the  inherent  dif- 
ference between  the  two  classes  of  service,  no  convincing  reason  is 
offered  for  the  spread  indicated.  Owing  to  early  closing  precluding 
consumption  by  stores  of  more  electricity  than  residences,  of  the 
limited  number  of  merchant  consumers,  and  of  the  extra  installation 
cost  of  furnishing  such  service,  both  services  more  nearly  approach 
an  identical  theoretical  cost,  demanding  substantial  identity  in  reve- 
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nue  charge.  The  filed  schedule  gives  the  merchant  undue  preference 
as  against  the  residence  consumer.  Again,  it  seemed  certain  that  the 
company's  charge  of  1  cent  per  kilowatt-hour  for  municipal  pump- 
ing service  was  below  the  cost  of  production. 

"All  these  things  determined  the  Commission  to  make  a  physical 
valuation  of  the  properties  of  the  utility,  for  by  that  niethod  alone 
could  a  scientific  basis  for  rate-making  purposes  be  arrived  at.  This 
valuation  was  accordingly  made  by  the  Commission's  engineer,  and 
the  conclusions  therein  reached  are  not  seriously  contested  by  either, 
the  utility  or  its  consumers." 

314.22 — Franchises 

"The  utility  values  its  franchise,  which  has  twenty-one  years  to  run, 
at  $10,000.  For  rate-making  purposes  this  sum  must  be  eliminated. 
A  franchise  of  the  character  involved  is  a  gift  of  the  people.  The 
only  value  that  may  be  legitimately  allowed  it  for  the  purpose  men- 
tioned is  that  actually  expended  in  lawfully  securing  the  franchise. 
This  rule,  heretofore  adopted  by  us,  is  briefly  stated  by  the  Illinois 
Commission  : 

"  'Only  amounts  prudently  expended  for  franchises  should  be  in- 
cluded in  the  sum  upon  which  a  public  utility  should  be  allowed  a 
return.'  Re  Chicago.  N.  S.  &  M.  R.  Co.  P.  U.  R.  1918  A.  388.  And 
see  Re  York  County  Water  Co.  (Me.)  P.  U.  R.  1918  F.  591;  Re 
United  States  (Cal.)  P.  U.  R.  1918  C,  253. 

"The  application  of  the  rule  reduces  the  franchise  valuation  from 
$10,000  to  $575  properly  spent  for  attorneys'  fees  and  advertising 
prior  to  the  election." 

310— Valuation 

"After  carefully  weighing  the  elements  to  be  passed  into  the  valuation 
aggregate,  both  as  to  their  propriety  and  their  respective  values, 
thereby  eliminating  certain  elements  from  each  of  the  aforesaid  ap- 
jjraisals,  and  adding  other  elements  properly  and  legally  allowable, 
but  not  included  in  either  appraisal,  the  Commission  is  of  the  opinion 
that  for  rate-making  purposes  the  value  of  the  plant  of  the  Mission 
Range  Power  Company  should  be,  and  it  is  hereby,  placed  at  $120.- 
000.  The  plant  is  practically  a  new  one,  with  the  exception  of  the 
distribution  system  in  the  city  of  Poison,  and  this  particular  property 
has,  since  its  purchase  from  the  Northern  Idaho  and  Montana  Power 
Companv.  been  essentiallv  rebuilt,  in  a  period  of  inflated  material 
costs." 

350 — Total  Revenue,  Expense  and  Income 

Investigation  of  operating  conditions  for  the  period  of  three  years  and 
seven  months,  ending  with  July  31,  1919.  discloses  the  utility  has  earned 
during  the  whole  ])erio(l.  only  $5,018.25  over  and  above  actual  operating 
expenses,  to  apply  on  requirements  of  $10,500  interest  on  bonds,  besides 
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an  additional   sum  required   for   interest  on  the  $25,000  construction 
indebtedness.     The  Commission  says  : 

"This  gross  earning  leaves  a  deficit  on  the  bond  requirements  of 
$5,481.75,  with  no  allowance  whatever  for  a  return  on  the  invest- 
ment. The  utility  has  been  able  to  function,  in  this  critical  condition, 
first,  because  its  creditors  have  refrained,  appreciating  the  public 
interest  at  stake,  from  exacting  their  pound  of  flesh,  and,  second, 
because  the  utility  itself  resorted  to  the  expedient  of  appropriating 
funds  properly  the  subject  of  conversation  in  a  depreciation  reserve, 
to  the  part  payment  of  interest  indebtedness. 

'Tn  computing  operating  expenses  the  Commission  has  deducted, 
annually,  a  proper  depreciation  charge.  As  a  matter  of  fact  the 
utility  has  been  unable  to  make  this  deduction  because  of  the  impera- 
tive necessity  of  faithfully  discharging  its  interest  obligations  as  far 
as  possible,  and  we  reiterate  that  every  cent  of  interest  bearing  in- 
debtedness is  reflected  in  the  company's  property.  The  depreciation 
deduction  is  properly  an  item  of  operating  expense.  *  *  * 

360 — Depreciation 

"It  is  hardly  necessary  to  add  that  the  preservation  of  a  proper  de- 
preciation fund  is  a  matter  vital  to  the  holders  of  the  company's 
obligations.  The  utility's  property  is  pledged  to  such  holders  at  an 
agreed  value,  directly  reflected  in  the  value  of  the  obligations.  As  the 
property  wastes  or  appreciates  so  the  obligation  deteriorates  or  re- 
mains stable.  We  propose  in  this  proceeding  to  fix  such  rates  as 
will  enable  the  utility  to  meet  for  the  future  all  of  the  costs  of  opera- 
tion, including  the  cost  of  depreciation.  The  amount  to  be  set  aside, 
annually,  to  take  care  of  the  now  existing  depreciable  property  (no 
amount  being  set  up  for  the  deficiencies  of  the  past)  shall  be  $4,300. 
That  sum  has  been  determined  upon  by  a  careful  application  of  the 
age  and  life  theory,  peculiarly  applicable  to  this  hydroelectric  plant 
since  the  life  of  its  apparatus  has  been  found  by  a  series  of  averages 
working  under  all  possible  conditions,  and  is,  in  a  large  measure, 
standardized.  Physical  depreciation  only  has  been  considered.  The 
safety  of  this  fund  should  not  be  sacrificed  to  a  possible  high  rate  of 
interest.  We  believe  it  is  preferable  to  require  merely  that  all  earn- 
ings by  the  fund  shall  be  added  to  the  reserve  ( whatever  these  earn- 
ings may  be)  rather  than  to  require  an  accounting  on  a  strictly  sink- 
ing fund  basis  at  a  definite  rate  of  interest,  irrespective  of  whether 
or  not  the  fund  actually  was  able  to  earn  the  fixed  rate.  This  method 
seems  to  us  more  equitable  to  the  utility  because  under  the  fixed 
interest  rate  the  unearned  portion  of  the  fund  would  have  to  be  made 
up  from  the  utility's  surplus.  Re  San  Francisco-Oakland  Terminal 
R.  P.  U.  R.  1920 A,  131.  So  much  for  the  subject  of  deprecia- 
tion. *  *  * 
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224.5 — Rates  Fixed  by  Contract 

"Some  stress  is  laid  upon  ihe  tact  that  this  Coniniission  'shotild  have 
convincing  proof  of  the  inadecjuacy  of  these  franchise  rates.  We 
agree,  and  decHne  to  disturb  nmnicipal  franchise  rates,  resting  on 
contract,  unless  it  is  absohitely  necessary.  But  this  very  proceeding 
furnishes  the  'convincing  proof  of  inadequacy  that  compels  disturb- 
ance of  such  rates,  and  it  illustrates  the  futility  of  fixing  rates  by 
franchise  for  a  long  period  of  time,  withotit  a  sufficient  trial  period 
under  actual  operating  conditions,  if,  indeed,  rates  shotild  ever  be 
fixed  by  franchise.  Since  the  decision  in  vState  ex  rel.  Billings  v. 
Billings  Gas  Co.  173  Pac.  799,  P.  U.  R.  1918F,  768.  there  has  not 
been,  nor  can  there  be,  any  question  of  our  authority  over  franchise 
rates." 

650 — Discrimination 

"The  record  shows  that  stockholders  and  employees  of  the  utility 
are  receiving  free  service  at  their  residences.  This  practice  mtist 
be  discontinued.  It  violates  Sec.  12,  chap.  52,  Laws  of  1913.  Any 
benefits  accruing  to  the  stockholders  shotild  be  derived  from  the  net 
income  in  the  form  of  dividends.  If  free  service  to  employees  is 
considered  part  of  their  compensation,  their  salaries  should  be  in- 
creased and  the  service  furnished  shotild  be  charged  to  them. 

The  Commission  concludes : 

"Personal  investigations  made  by  the  Commission  show  that  the 
plant  is  modern  and  renders  efiicient  service.  The  company  has  been 
in  existence  for  a  period  of  three  years  and  a  half,  and  during  that 
time  its  plant  has  not  been  a  paying  investment  under  most  economical 
management.  \\'ith  the  increase  of  business  secured  at  Ronan  and 
Pablo,  the  company  will  undoubtedly  be  able  to  reach  a  satisfactory 
status  within  the  next  year  or  so.  In  the  meantime,  the  consumers 
should  be  willing  to  pay  just  and  reasonable  rates  to  enable  the  com- 
pany to  meet  its  obligations,  and  they  should  exercise  patience  and 
evince  consideration  during  the  breaking  in  period. 

"We  are  not  unmindful  of  the  suggestion  that  the  consumers  are 
entitled  to  'cheap'  rates  for  the  reason  that  they  are  situated  'where 
nature  has  generou.sly  furnished  power  in  abundance.'  However, 
the  value  of  the  service  to  the  public  is  not  depreciated  by  this  fact. 
Despite  abundant  power,  no  one  else  seems  willing  to  undertake  the 
hazard  of  developing  it,  and  those  who  have  made  the  risk  are  en- 
titled, as  a  minimum,  to  a  fair  return  upon  their  investment.  (Smythe 
V.  Ames.  169  U.  S.  466,  18  Sup.  Ct.  Rep.  418,  42  L.  ed.  819.)  This 
minimum  they  have  not  received,  and  cannot  receive  under  existing 
rates. 

"We  find  that  the  ajiplicant,  Alission  Range  Power  Companv.  is  en- 
titled to  an  increase  in  rates  to  enable  it  to  meet  for  the  future  all  of 
the  costs  of  operation  and  taxes,  and,  in  addition,  give  its  owners 
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a  fair  return  on  the  property  devoted  to  the  ixibHc  service.  An  appro- 
priate order  will  be  entered.  The  rates  promulgated  and  authorized 
in  the  order  following  are  reasonable  for  the  service  rendered,  when 
consideration  is  given  to  the  size  and  the  character  of  the  plant  and 
the  limited  number  of  consumers  served.  At  the  close  of  the  year 
1920,  the  Commission  will  make  a  further  investigation  with  the  view 
of  readjusting  the  rates  and  giving  the  consumers  the  benefit  of  a 
lower  rate  in  the  event  that  the  increased  business  justifies  a  reduc- 
tion." 

HAWAII 
400— Rate  Theory 

Hawaii  Railway  Company,  Ltd..  Application  for  Investigation  of 
Reasonableness  of  Proposed  Increase  in  Rates.  Decision  of  the  Hawaii 
Public  Utilities  Commission,  Holding  that  the  Proposed  Increased  Rates 
are  Reasonable.     March  15,  1920. 

The  Hawaii  Railway  Company  filed  an  ap]>lication  for  an  investigation 
by  the  Hawaii  Commission  of  the  reasonableness  of  a  proposed  increase 
in  its  freight  rates. 

The  proposed  new  rates  of  the  company  constitute  practically  a  30% 
raise  upon  all  existing  freight  rates,  the  imposition  of  a  lighterage  charge 
of  25c.  per  ton  for  all  freight  lightered  from  ship  to  terminal  and  from 
terminal  to  ship  and  a  further  schedule  of  charges  for  terminal  handling 
of  freight  not  hauled  upon  the  road. 

Upon  examination  of  the  Company's  proposed  general  freight  rates, 
the  Commission  says: 

"As  pointed  out  heretofore  the  Company's  proposed  freight  rates, 
even  on  the  hypothesis  that  the  full  tonnage  estimated  for  1920  will 
be  received,  which  hypothesis  the  Company's  ofticers  have  testified 
will  not  occur,  will  fail  to  bring  in  a  sufticient  return  to  pay  the  cost 
of  operation  plus  depreciation,  leaving  absolutely  nothing  whatsoever 
for  dividends. 

'This  Commission  has  uniformly  held  that  every  public  utility  is 
entitled  to  and  should  receive  a  return  sufticient  to  cover  not  only  the 
costs  of  efficient  operation,  including  a  proper  allowance  for  deprecia- 
tion, but  in  addition,  to  cover  a  reasonable  return  on  the  fair  value 
for  the  public  utility  purpose  for  which  it  is  used  of  the  property 
devoted  to  the  public  use,  the  only  limitation  upon  this  statement 
being  that  the  rate  charged  shall  not  exceed  the  value  of  the  service 
rendered. 

"The  general  freight  rates  proposed  by  this  utility  to  be  placed  in 
effect  will  not  even  bring  in  the  cost  of  operation  plus  depreciation. 

"At  first  blush  it  might  appear  that  if  the  Company  is  willing  to 
operate  without  profit  that  such  is  the  Company's  business  and  no- 
body else  should  complain.     Such  might  be  true  if  the  only  person 
*    concerned  was  the  Company  but  unfortunately  great  as  is  the  interest 
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of  the  Company  in  this  utihty,  that  of  the  people  in  the  district  served 
by  it  is  o^reater.  The  only  reason  public  utilities  are  given  franchises, 
the  only  reason  the  Legislature  donated  to  this  utility  $2,500.00  for 
each  mile  of  road  constructed,  the  only  reason  the  Legislature  has 
conferred  upon  this  and  other  utilities  the  right  of  eminent  domain 
and  other  special  privileges  is  because  the  existence,  the  develop- 
ment, the  extension  and  the  prosperity  of  this  utility  are  necessary  to 
the  present  and  future  business,  development  and  growth  of  the  dis- 
trict served  by  it.  *  *  * 

300 — Investment  and  Return 

"Every  public  utility  owes  duties  not  only  to  itself  and  its  stock- 
holders, but  to  the  community  which  it  serves,  and  while  it  may  be 
a  laudable  spirit  on  the  part  of  the  stockholders  to  be  willing  to 
forego  a  return  on  their  investment  it  is  exceedingly  bad  policy  for 
and  disastrous  to  the  comnuuiity  served  for  any  utility  to  be  per- 
mitted so  to  do.  Every  public  utility  owes  to  its  patrons  and  the 
district  served  by  it  the  duty  of  at  all  times  being  in  such  financial 
condition  that  it  can  keep  its  equipment  in  safe  and  proper  condition, 
operate  as  efficiently  and  cheaply  as  general  business  conditions  per- 
mit and  above  all  at  all  times  obtain  the  necessary  finances  for  needed 
extensions  and  developments  to  take  care  of  the  present  and  future 
growth  of  the  community  which  it  serves.  This  is  particularly  true 
of  all  transportation  utilities  and  singularly  true  of  this  partictilar 
utility.  This  particular  utility  furnishes  absolutely  the  only  outlet  for 
the  entire  District  of  North  Kohala.  That  entire  district  is  depen- 
dent for  all  of  its  transportation,  its  growth  and  its  future  develop- 
ment, upon  the  transportation  facilities  of  this  utility  or  its  termnial 
and  lighterage  departments.  Any  policy  or  conduct  of  this  utility 
that  will  prevent  this  utility  from  being  in  a  position  to  properly  take 
care  of  this  district  as  safely  and  economically  as  possible  and  in 
addition  be  in  a  position  to  take  care  of  the  development  and  future 
growth  of  the  district  is  a  policy  not  only  unjust  to  the  utility  itself 
but  is  radically  unjust  and  unfair  to  the  district  which  it  serves. 

"We  do  not  mean  to  be  understood  as  holding  that  this  Commission 
requires  that  this  earned  reasonable  return  must  be  paid  out  by  the 
Company  in  its  entirety  in  the  form  of  dividends.  What  propor- 
tion of  this  reasonable  return  the  Company  should  expend  in  the 
form  of  dividends  is  a  matter  for  the  Company  to  decide — from  the 
Commission's  standpoint  the  leaving  in  the  business  of  a  part  or  all  of 
it  is  exactly  analogous  to  the  putting  into  the  business  of  that  much 
new  capital  and  so  far  as  the  Commission  is  concerned  will  be  treated 
as  such.  But  that  has  nothing  whatever  to  do  with  the  requirements 
by  the  Conniiission  that  the  utilities  under  its  jurisdiction  so  regulate 
their  rates  as  to  earn  that  reasonable  return  so  long  as  such  require- 
ment does  not  result  either  in  loss  of  earnings  to  the  utility  on  the 
one  hand  or  a  charge  of  more  than  the  service  is  worth  on  the  other 
hand.  *  *  * 
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450 — Value  of  Service  Theory 

"As  pointed  out  before,  this  Commission  has  repeatedly  held  that 
any  utility  is  entitled  to  and  should  earn  the  reasonable  cost  of  service 
which  includes  proper  allowance  for  depreciation  plus  a  reasonable 
return  upon  the  property  devoted  by  the  utility  to  the  public  use  for 
the  public  utility's  purpose  for  which  it  is  used,  subject  always  to 
the  limitation  that  this  charge  shall  not  be  more  than  the  service  is 
actually  worth.  (See  in  the  Matter  of  the  Application  of  Mutual 
Telephone  Company  for  Increase  in  Rates,  Public  Utilities  Commis- 
sion, Opinion  No.  4.) 

"One  of  the  first  tests  in  determining  whether  the  rate  proposed  is 
or  is  not  more  than  the  service  is  actually  worth  is  to  compare  the 
proposed  rate  with  the  rates  charged  by  others  in  the  same  line  of 
business  making  due  allowance  for  the  difference  in  circumstances, 
if  any.  If  the  rate  under  consideration  is  more  than  is  commonly 
being  charged  by  others  substantially  similarly  situated,  then  further 
tests  must  be  applied,  if  it  is  lower,  then  it  is  unnecessary  to  go  any 
further.  This  particular  utility  is  operating  under  more  difficulties 
than  is  any  other  similar  utility  in  the  Territory.  The  topography 
of  the  country  is  more  difficult,  its  equipment  is  less  efficient  and  up 
to  date,  its  traffic  more  limited  and  in  every  way  the  conditions  under 
which  it  is  operated  are  more  difficult  than  those  confronting  any 
other  railroad  in  the  Territory.  The  railroad  utility  operating  in  the 
Territory  nearest  in  point  of  difficulty  of  operation  to  the  Hawaii 
Railway  Comj^any,  Limited,  is  the  Hawaii  Consolidated  Raihvay, 
Limited,  operating  on  the  other  side  of  the  same  Island. 
"A  comparison  of  the  rates  of  these  two  railroads  is  therefore  per- 
tinent particularly  in  view  of  the  fact  that  the  Hawaii  Consolidated 
Railway,  Limited,  has  within  the  last  three  months  been  authorized 
to  increase  its  rates  by  the  Interstate  Commerce  Commission." 

453 — Comparative  Rate  Data 

A  table  showing  a  comparison  of  the  rates  for  approximately  the  same 
distances  of  the  Hawaii  Railway  Company,  Limited,  and  the  Hawaii 
Consolidated  Railway,  Limited,  discloses  that  despite  the  far  greater 
difficulties  under  which  it  is  operating  the  proposed  new  rates  of  the 
Hawaii  Railway  Company,  Limited,  are  uniformly  and  considerably 
below  those  of  the  Hawaii  Consolidated  Railway,  Limited.  The  Com- 
mission says : 

"In  other  words,  instead  of  the  proposed  increased  rates  of  the 
Hawaii  Railway  Company,  Limited,  being  higher  than  those  of  the 
Hawaii  Consolidated  Railway,  Limited,  as  they  might  well  justly  be 
in  view  of  the  more  difficult  conditions  of  operation,  they  are  in  fact 
considerably  low^er. 

"The  Company  has  requested  that  the  Commission  examine  into  its 
proposed  schedule  of  rates  and  charges  with  regard  to  their  reason- 
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ableness.  The  Commission  finds  that  the  proposed  lighterage  charge 
is  reasonable  and  that  the  proposed  freight  and  terminal  charge  will 
be  just  and  reasonable  if  the  proposed  freight  and  terminal  charges 
are  amended  so  as  to  include  the  same  charges  and  proportionate 
charges  for  the  handling  of  all  freight  hauled  by  the  railroad  as  are 
proposed  to  be  charged  for  other  freight  in  the  schedule  of  terminal 
charges  submitted.  This  alteration  in  the  proposed  schedule  of  rates 
and  charges  will  not  only  eliminate  discrimination  between  freight 
for  and  from  the  railroad  and  other  freight,  but  will  also  bring  in 
the  needed  revenue  to  place  the  utility  in  a  financial  position  to  prop- 
erly take  care  of  its  own  needs  and  those  of  the  district  which  it 
serves.  The  Commission  therefore  recommends  that  the  proposed 
schedule  of  rates  and  charges  be  so  amended. 

"The  Commission  has  no  objection  to  the  proposed  rates  and  charges 
as  so  amended  taking  efifect  as  of  March  1,  1920." 

NEW  YORK 
500 — Rate  Practice 

West  \\'infield  v.  Charles  G.  Senif,  Doing  Business  as  West  Winfield 
Electric  Company,  Complaint  Against  Proposed  Increase  in  Electric 
Rates.  Decision  of  the  New  York  Public  Service  Commission  (2  D), 
Dismissing  the  Complaint.     February  3,  1920. 

The  respondent.  Charles  G.  Senif,  doing  business  under  the  name  of 
the  West  Winfield  Electric  Company,  filed  with  the  New  York  Com- 
mission for  the  Second  District,  a  new  tariff  increasing  the  previously 
existing  rates  so  that  the  straight  line  meter  rate  was  raised  from  17 
cents  to  20  cents  per  kilowatt  hour  and  the  minimum  charge  per  month 
was  increased  from  $1.25  to  $1.50.  The  trustees  of  the  village  filed  a 
complaint  against  these  rates  on  the  ground  that  the  same  were  un- 
reasonable. 

In  1915,  the  respondent  constructed  the  electric  light  plant  in  question, 
and  entered  into  contract  with  the  village  to  furnish  electric  street  light- 
ing, and  also  to  pump  the  water  necessary  to  furnish  a  water  sup]ily 
to  the  inhabitants  of  the  village.  The  motive  power  is  obtained  by  the 
operation  of  what  is  known  as  a  "producers'  gas  set,"  and  the  water 
pumping  and  electric  light  propositions  are  so  interwoven  that  they 
must  be  considered  together. 

Practically  the  entire  work  of  maintaining  the  plant  in  question,  thereby 
furnishing  both  the  electric  light  and  water  to  the  village,  is  performed 
by  the  respondent  individually. 

The  Commission  says: 

310— Valuation 

"On  account  of  the  smallness  of  the  municipality  affected,  and  the 
consequent  practical  inability  to  employ  experts  to  make  a  valuation 
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of  the  property  involved,  Mr.  C.  A.  Volz,  assistant  chief  of  the  divi- 
sion of  hght,  heat  and  power  of  this  Commission,  inspected  the  prop- 
erty in  question,  and  made  a  vakiation  thereof.  This  vakiation  was 
subsequently  announced  to  be  satisfactory  to  the  village,  and  is  not 
materially  different  from  the  valuation  made  by  an  expert  of  the 
respondent,  Mr.  Sweet,  which  is  also  in  evidence. 

"As  a  result  of  this  investigation,  Mr.  \'olz  fixed  the  value  of  the 
l)roperty  of  this  respondent,  including  the  fixed  capital,  working- 
capital,  materials  and  supplies  at  $15,794.09.  This  does  not  include 
a  so-called  'going  value'." 

315.1 — Going  Value 

'Tt  is  claimed  by  the  respondent  that  to  this  aggregate  investment, 
which  represents  the  present  value  of  the  physical  property,  should 
be  added  the  so-called  'going  value.'  This  argument  is  based  upon  the 
decision  of  the  court  of  appeals  in  the  case  of  People  ex  rel.  Kings 
County  Lighting  Co.  v.  Willcox.  210  N.  Y.  479. 

"It  is  urged  that  the  deficiency  for  each  of  the  four  years  of  operation 
of  this  plant,  in  fair  return  upon  the  valuation  of  $15,000,  should  be 
added  to  the  tangible  capital. 

"Such  deficiency  should  not  always  be  added  for  rate-making  pur- 
poses, but  where  a  company  is  actually  established  and  is  earning  a 
fair  return,  the  deficiency  occuring  in  the  years  in  which  the  business 
was  being  built  up,  may  perhaps  properly  be  considered  as  part  of  the 
investment.  Certainly  such  annual  deficiency  cannot  be  considered 
in  cases  such  as  the  one  now  under  consideration,  where  a  company 
never  is  able  to  yield  a  fair  return.  If  this  were  so.  a  company  which 
never  earned  a  fair  return  would  be  constantly  increasing  in  value 
for  rate-making  purposes,  and  the  greater  the  deficiency,  and  the  less 
the  success  of  the  company,  the  greater  would  become  its  estimated 
value  to  be  considered  in  fixing  a  rate.  This,  of  course,  was  not  the 
intention  of  the  court  in  the  decision  referred  to.  *  *  * 

"The  plant  of  the  respondent  is  located  upon  village  property,  and 
was  so  located  pursuant  to  contracts  for  furnishing  electric  light  and 
pumping  water,  which  will  expire  during  the  current  year.  If  these 
contracts  are  not  renewed,  so  much  of  the  property  as  is  located  upon 
such  village  land,  including  the  power  plant,  will  have  to  be  removed, 
and  will  then  be  only  actually  worth  its  salvage  value. 

"It  is  urged  because  this  event  may  happen,  the  property  should  not 
be  valued  at  its  full  value  in  place,  but  only  at  its  salvage  value. 
However  much  force  there  may  be  in  that  theory,  it  has  not  been 
taken  into  consideration  for  the  reason  that  it  would  ultimately  work 
in  favor  of  the  respondent,  and  suggest  the  propriety  of  a  still  higher 
rate  than  that  now  under  consideration,  for  the  reason  that  if.  at  the 
expiration  of  a  certain  time,  this  plant  would  have  to  be  removed 
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from  its  present  location,  and  would  thereby  lose  much  of  its  value, 
respondent  would  now  be  entitled,  and  has  been  entitled  during  the 
years  of  his  temj^orary  occupancy,  to  collect  in  rates  a  sufficient  sum 
to  make  good  the  permanent  loss  of  value  of  his  power  plant  by 
reason  of  its  contemplated  removal,  at  the  expiration  of  his  term  of 
occupancy,  in  addition  to  a  reasonable  return  upon  the  investment. 

"This  contention,  therefore,  works  against  the  village  rather  than 
in  its  favor.  As  it  is  apparent  from  the  figures,  hereinbefore  sub- 
mitted, that  the  rates  set  forth  in  the  tariff,  as  filed,  will  yield  only 
6.7  per  cent  on  the  actual  capital  invested,  less  decreased  consump- 
tion from  increased  prices,  any  further  considerations  which  tend 
to  fortify  the  position  of  the  respondent  are  entirely  unnecessary. 

"It  is  quite  true  that  the  rate,  sought  to  be  charged,  is  a  high  rate, 
but  it  must  be  borne  in  mind  that  this  is  a  small  community  and  the 
demand  is  small,  there  being  only  133  commercial  customers  of  the 
plant,  the  entire  consumption  of  electricity  for  the  la.;t  calendar  year 
reported  being  16,678  kilowatt  hours  by  such  commercial  users  in 
addition  to  2,173  hours  of  consumption  by  the  42  municipal  street 
lights. 

453 — Comparative   Rate  Data 

"Various  other  communities  of  the  state,  by  reason  of  similar  dis- 
advantageous   situation    are    required    to    pay    an    ecjual    or    higher 

t-nj-p        't^     'K     -r 

"Inasmuch  as  the  cost  of  supplies  and  materials  entering  into  the 
production  of  electricity,  under  conditions  prevailing  at  present,  are 
unusually  high,  the  period  to  be  fixed  in  the  order,  during  which  the 
rates  of  the  schedule  now  filed  shall  be  eft'ective,  ought  not  to  exceed 
a  period  of  one  year,  or  until  February  1,  1921. 

"An  order,  should,  therefore,  be  entered  holding  that  the  rates  set 
forth  in  the  proposed  tariff  are  not  unreasonable,  and  permitting 
the  collection  of  the  rate  prescribed  therein  for  the  period  specified, 
and  until  the  further  order  of  the  Commission." 


REFERENCES 
GENERAL 


783 — Service 


Service  by  S.  M.  Kennedy,  Paper  to  Be  Presented  at  the  Forty-third 
Convention  of  the  National  Fleet ric  Light  Association  to  Be  Held  at 
Pasadena.  California,  May   18-22.    1920.     Pam])hlet    10  i)ages. 

In  order  to  fully  analyze  the  subject  of  service,  the  writer  points  out  two 
angles  from  which  service  must  be  considered :  first,  "On  What  Good  Service 
Depends."  and,  second,  "What  Depends  on  Good  Service."     In  under  the  heading 
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"On   What    Good   Service   Depends,"   the   writer   discusses    rate   schedules.     He 
says : 

"It  is  the  business  of  the  good  central  station  company  to  cater  to  the  public 
and  anticipate  its  wishes.  Now,  if  there  is  one  thing  a  consumer  likes  to 
know  more  than  another,  it  is  what  his  service  is  costing  him  and  how  his 
bill  is  figured.  For  this  reason  rate  schedules  of  the  simplest  form  are  the 
most  desirable.  From  an  engineering  standpoint,  the  so-called  scientific 
schedules,  where  the  rate  curve  is  supposed  to  follow  the  cost  of  service,  are 
interesting,  educational  and  valuable — and  such  schedules  may  be  used  to  ad- 
vantage in  handling  the  larger  blocks  of  lighting,  heating  and  power  business. 
But,  for  the  ordinary  man,  the  smaller  consumer,  complicated  schedules  are 
mystifying  and  confusing  and  tend  to  create  the  impression  that  they  are 
framed  to  conceal  the  cost  rather  than  to  reveal  it." 


COURT  DECISION  REFERENCES 
112.5 — Ordinance  Rates. 

Selkirk  v.  Sioux  City  Gas  and  Electric  Co.  Decision  of  the  Supreme 
Court  of  Iowa.     February  16.  1920.     176  Noi-thwestern  301. 

The  plaintiff,  on  behalf  of  himself  and  other  gas  consumers,  brought  action  to 
enjoin  defendant  from  putting  into  effect  and  collecting  increased  rates  for  gas 
under  an  amended  or  new  ordinance,  contrary  to  the  rates  fixed  in  the  ordinance 
granting  the  franchise  in  1902,  v/hich  franchise  ordinance  the  defendant  con- 
tends was  repealed  as  to  rates  by  the  new  or  amended  ordinance. 

There  was  a  demurrer  to  the  petition,  which  was  sustained,  and  plaintiff, 
electing"  to  stand  thereon,  the  petition  was  dismissed,  and  judgment  rendered 
against  plaintiff.     Plaintiff  appeals  to  this  Court.     The  Court  says  : 

"In  the  Muscatine  Case  the  light  company  endeavored  to  change  the  rate 
fixed  in  the  ordinance  and  charge  a  higher  one,  without  the  exercise  by  the 
City  of  its  power  to  regulate  and  fix  rates,  and  without  the  consent  of  the 
Citv.  We  think  the  instant  ease  is  ruled  bv  Iowa  Railway  &  Light  Co.  v. 
lones,  182  Iowa,  982-989,  164  N.  W.  780;  Town  of  Williams  v.  Iowa  Falls 
Electric  Co.,  170  N.  W.  815;  Ottumwa  Railway  &  Light  Co.  v.  City  of 
Ottumwa,  173  N.  W.  270,  Appellee  also  cites  Knoxvillc  v.  Water  Co.,  212 
U.  S.  1,  29  Sup.  Ct.  148,  53  L.  Ed.  371  ;  Freeport  Water  Co.  v.  Freeport,  180 
U.  S.  587,  21  Sup.  Ct.  493,  45  L.  Ed.  679;  Wyandotte  County  Gas  Co.  v. 
Kansas,  231  U.  S.  622,  34  Sup.  Ct.  226,  58  L.  Ed.  404 ;  State  ex  rel.  Rhodes  v. 
Pub.  Serv.  Com.,  270  Mo.  547,  194  S.  W.  287;  State  ex.  rel  Mo.  Southern 
R.  Co.  V.  Pub.  Serv.  Com.,  259  Mo.  704,  168  S.  W.  1157;  Sandpoint  W.  &  L. 
Co.  V.  Sandpoint,  31  Idaho  498,  173  Pac.  972,  L.  R.  A.  1918F,  1106;  Salt  Lake 
V.  Utah  Light  &  Traction  Co.,  (Utah)  173,  Pac.  556,  3  A.  L.  R.  715;  State 
ex  rel.  City  of  Sedalia  v.  Commission,  275  Mo.  201,  204  S.  W.  497;  Denver 
&  S.  P.  R.  Co.  v.  Englewood,  62  Colo.  229,   161    Pac.  151,  4  A.   L.   R.  956. 

"All  questions  presented  in  this  case  are  passed  upon  and  decided  adversely 
to  appellant's  contention  in  the  Jones  Case,  supra.  It  is  true  that  the  charges 
in  that  case  had  to  do  with  heat  rather  than  gas,  but  the  same  power  is  given 
cities  to  regulate  and  fix  the  rate  for  gas  as  for  heat.  They  both  appear  in 
the  same  section.  It  is  true  there  is  this  difference  between  that  case  and 
this:  In  that  case,  the  ordinance  provided  that  the  council  might  change  the 
rate,  but  the  Court  said  that  this  adds  nothing  to  the  statute.  In  the  Ottumwa 
Case  the  holding  was,  in  brief,  that  the  power  given  by  the  statute,  wi:h 
reference  to  regulation  and  fixing  rates,  applied  to  charges  for  gas,  water, 
light  or  power,  and  did  not  include  street  railway  companies. 
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"Code,  Sec.  720,  has  to  do  with  the  power  to  grant  certain  rights  or  fran- 
chises'for  a  term  of  years,  subject  to  a  vote  of  the  electors.  There  is  no 
provision  in  that  section  for  regulating  or  fixing  rates.  Section  725  is  the 
statute  containing  the  continuing  governmental  power  of  rate  making,  with 
limitations  on   the   abridgment  thereof  by  ordinance   or  contract. 

"Without  further  discussion,  we  reach  the  conclusion  that  the  ruling  of  the 
trial  court  was  right,  and  the  judgment  is  therefore  affirmed." 

224.2 — Contracts. 

City  of  Hillsboro  v.  Public  Sei-vice  Commission  of  Oregon,  et  aL 
Decision  of  the  Supreme  Court  of  Oregon.  February  17,  1920.  187 
Pacific  617. 

This  is  a  suit  by  the  City  of  Hillsboro  to  set  aside  an  order  of  the  Public  Service 
Commission,  and  to  enjoin  the  North  Coast  Power  Company  from  collecting 
rentals  for  fire  hydrants  in  the  City  of  Hillsboro. 

The  Supreme  Court,  in  affirming  the  judgment  of  the  Circuit  Court,   says: 

"We  note  a  long  line  of  decisions  by  the  Public  Service  Commissions  of  the 
several  states,  all  of  which  treat  the  municipality  as  being  no  less  a  customer 
than  any  of  the  inhabitants  of  the  Cit}-. 

"The  Alaine  Commission,  in  Re  Wiscasset  Water  Co.,  P.  U.  R.  1916D, 
Q27     *     *     * 

"In  Ben  Avon  Borough  v.  Ohio  Valley  Water  Co.,  P.  U.  R.  191 7C,  390,  417, 
the  Penns.vlvania  Commission  says: 

"  'There  is  no  service  rendered  by  the  respondent  that  does  not  require  on 
its  part  some  expense.  To  be  more  specific,  the  respondent  is  at  some  expense 
for  all  the  water  supplied  by  it,  and  as  all  the  cost  and  expense,  including 
maintenance,  depreciation,  and  operation,  together  with  a  fair  return  on  its 
property,  must  be  paid,  it  becomes  apparent  that  if  some  receive  free  service 
then  the  cost  of  such  free  service  is  a  loss  to  the  Company  unless  it  falls 
upon  those  who  do  pay.'  *  *  * 

"To  substantially  the  same  effect  are  the  following:  Town  of  Hollister  v. 
Hollister  W'ater  Co.  (California)  P.  U.  R.  1915D,  626;  City  of  Sandpoint  v. 
Sandpoinl  Water  &  L.  Co.  (Idaho)  P.  U.  R.  1915F,  445.  460;  Citv  of  Lincoln 
v.  Lincoln  Water  &  L.  Co.  (Illinois)  P.  U.  R.  1917B,  176;  Re  Atlantic  County 
Electric  Co.  (New  Jersey)  P.  U.  R.  1918B,  589;  Smith  v.  City  Water  Co.  of 
Merrill  (W^isconsin)  P.  U.  R.  1916B,  1068;  Re  Warwood  Water  &  Light 
Co.  (W.  Virginia)  P.  U.  R.  1917C,  329;  Re  Fire  Dept.  of  South  Bend  (Indi- 
ana) P.  U.  R.  1915A,  538. 

"We  have  cited  these  cases  solely  for  the  light  the}'  may  throw  upon  the 
question  as  to  whether  or  not  the  franchise  contract  involved  in  the  instant 
case  is  a  rate-making  contract  in  which  the  general  public  has  an  interest. 
In  our  judgment  they  are  sound  in  their  reasoning  and  logical  in  their  deduc- 
tion. We  conclude,  therefore,  that  the  franchise  ordinance  in  the  case  at 
bar  does  involve  the  subject  of  rate-making  and  is  not  exclusively  a  propri- 
etary matter. 

"In  Woodburn  v.  Public  Service  Commission,  supra,  we  have  conclusively 
determined  that  whenever  a  city  enters  into  a  franchise  agreement  with  a 
public  utility  involving  rates  for  service,  the  law  reads  into  such  a  contract  a 
stipulation  by  the  city  that  the  state  may  at  anj-  time  exercise  its  police  power 
and  charge  such  rates. 

"It  follows  that  tlie  judgment  must  be  affirmed,  and  it  is  so  ordered." 


^^ 
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RATE  RESEARCH 

Every  central  station  man  who  is  charged  with  the  responsibiUty  of 
rate  making  for  his  company  needs  information  regarding  court  and 
commission  decisions  on  company  rates  and  information  concerning 
new  rates  and  changes  in  rates  adopted  by  central  stations. 

Rate  Research  is  the  only  single  reference  periodical  which  cites  all  such 
matters  in  a  way  that  enables  the  busy  executive  to  grasp  quickly  the 
latest  news.  It  is  issued  weekly,  and  at  intervals  of  six  months  a  com- 
prehensive index  is  included  in  the  publication. 

It  is  desired  to  increase  the  circulation  so  that  the  publication  will  be 
self-supporting,  and  in  this  we  ask  your  cooperation,  rather  than  have 
to  raise  the  price  of  the  subscription. 


BOUND  VOLUMES  OF  RATE  RESEARCH 
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COMMISSION  DECISIONS 

WISCONSIN 

300 — Investment  and  Return. 

\\'isconsin-Minnesota  Light  and  Power  Company,  Application  for  a 
Revision  of  the  Gas  Rates  Effective  in  the  City  of  Chippewa  Falls. 
Decision  of  the  Wisconsin  Railroad  Commission,  Grantins^  an  Increase 
in  Rates.     May  1,  1920. 

The  A\'isconsin-Minnesota  Light  and  Power  Company,  in  its  applica- 
tion, asks  the  Commission  to  conduct  an  investigation  to  determine 
what  rates  are  fair  and  reasonable. 

In  the  case  here  tinder  consideration  the  Company  has  not  asked  that 
anv  schedule  particularly  set  forth  be  authorized  but  has  left  to  the 
Commission  the  whole  matter  of  the  level  and  proportions  of  the 
schedule,  with  the  exception  that  in  the  inemorandum  submitted  as  a 
brief  it  w^as  suggested  that  the  rate  schedule  should  be  sitch  as  to  afford 
the  Company  an  average  revenue  of  $2.50  per  thousand  cubic  feet  of 
gas  sold. 

The  Commission  says : 

400— Rate  Theory. 

"Before  the  reasonableness  or  unreasonableness  of  a  rate  schedule 
can  be  determined  it  is  important  to  know  what  costs  that  schedule 
should  be  designed  to  cover.  The  aggregate  of  such  costs  make  up 
the  operating  expenses  of  the  utility — the  term  'operating  expenses,' 
in  this  sense,  meaning  all  expenses  which  must  be  met  in  order  that 
the  successfttl  conduct  of  the  business  may  continue.  The  expenses 
to  be  met  include  not  only  the  cost  of  labor,  materials,  rents,  taxes, 
etc.,  currently  used  in  carrying  on  the  affairs,  but  they  include  the 
provision  for  deteriorations  of  property  devoted  to  the  public  service 
and  the  rctiu"n  to  investors  representing  the  payment  for  the  use 
of  capital." 

410 — Cost  of  Service. 

"Before  proceeding  to  a  consideration  of  the  testimony  dealing  with 
the  value  of  the  property  it  may  be  well  to  call  attention  to  the  rela- 
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tion  between  the  valuation  and  the  total  of  the  costs  of  furnishing 
service.  Successful  conduct  of  any  business  over  a  period  of  years 
implies  that  the  cost  of  conducting  the  business  must  have  been 
completely  covered.  The  business  of  furnishing  gas  is  no  exception. 
A  great  deal  of  confusion  has  resulted,  however,  from  failure  to 
understand  the  nature  and  measure  the  extent  of  some  of  the  ele- 
ments of  cost.  Costs  which  are  incurred  in  order  that  the  obvious 
functions  of  the  business  may  be  carried  on  from  day  to  day  and 
for  which  labor  and  materials  or  other  elements  enter  directly  into 
the  operations  of  the  business  are  quite  generally  understood  and 
recognized.  Similarly,  the  interest  which  must  be  paid  on  borrowed 
money  is  definitely  measurable  and  not  an  element  of  cost  which 
causes  much  confusion.  On  the  other  hand,  such  costs  as  that  of 
protecting  the  utility  against  depletion  of  its  assets  due  to  wear  and 
tear  or  to  causes  such  as  inadequacy  or  obsolescence,  or  such  costs 
as  that  of  securing  the  capital  to  carry  on  the  business  are  very  often 
misunderstood.  In  this  case,  it  becomes  necessary  to  measure  these 
costs  as  accurately  as  possible  in  order  to  fix  the  total  cost  of  service 
which  must  be  considered  in  establishing  rates." 

360 — Depreciation. 

"Adequate  provision  for  depreciation  and  adequate  compensation 
for  capital  reasonably  employed  constitute  part  of  the  cost  of  service. 
To  make  the  allowance  for  these  elements  either  inadequate  or 
excessive  would  be  as  unfair  as  to  allow  either  less  or  more  than 
the  cost  of  the  labor  necessarily  employed  in  carrying  on  the  business. 

"In  order  to  make  this  clear  we  will  first  consider  the  basis  upon 
which  the  provisions  for  depreciation  should  be  made.     *     *     * 

In  its  memorandum  brief  the  Company  has  used  unit  prices  as  of  May 
1,  1919,  as  a  basis  for  the  valuation  upon  which  it  computes  its  depre- 
ciation requirement  and  finds  that  on  that  basis  on  annual  amount  of 
$3,941.42  would  be  necessary  to  make  the  proper  provision  for  depre- 
ciation at  the  rate  of  2%  of  the  property  value.  The  consulting  engi- 
neer for  the  City  has  estimated  the  requirement  at  $1,800  per  year, 
apparently  using  2%  of  his  calculated  cost  new  of  $90,000. 

"Assuming  for  the  moment  that  the  life  of  the  property  is  such 
that  with  proper  interest  credits  to  the  reserve  2%  of  the  total 
amount  to  be  reserved  would  represent  an  adequate  annual  charge 
to  operating  expenses,  there  remains  the  important  question  of  what 
should  be  the  measure  of  the  total  amount  to  be  reserved.  This 
depends,  of  course,  upon  what  the  purpose  of  the  depreciation 
reserve  is.  If  the  purpose  of  reserving  a  part  of  the  earnings  from 
year  to  year  to  cover  depreciation  is  to  bviild  up  a  sufficient  fund  to 
renew  the  property  at  prices  prevailing  at  the  renewal  date,  the 
entire  cost  of  the  replacement  would  be  chargeable  to  the  reserve  and 
therefore  no  part  of  the  cost  would  be  chargeable  to  the  property 
account.     This  would  mean  that  if  the  plant  and  property  account 
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properly  represented  the  original  cost  of  the  property,  the  property 
figure  on  the  books  as  units  of  property  were  replaced  would  con- 
tinue to  be  the  cost  of  the  original  units  and  the  book  value  would 
not,  after  renewals  had  taken  place,  show  the  real  cost  of  the  prop- 
erty. On  the  other  hand,  if  the  original  cost  of  the  units  replaced 
is  charged  to  the  reserve  and  credited  to  the  property  account,  and 
if  the  entire  cost  of  the  new  unit  is  charged  to  the  property  account, 
the  book  value  will  continue  to  represent  the  cost  of  the  property, 
both  for  original  tuiits  of  property  and  for  units  which  have  replaced 
others. 

"The  purpose  of  providing  a  reserve  for  depreciation  in  a  public 
utilitv  business  is  not  necessarily  to  provide  sufficient  funds  for 
replacing  the  property  as  it  ceases  to  be  useful,  but  rather  the  pur- 
pose is  to  hold  in  the  business,  out  of  earnings  obtained  during  the 
usefulness  of  a  certain  property,  a  sufficient  amount  to  protect  the 
utilitv  from  loss  when  it  becomes  necessary  to  abandon  the  prop- 
erty. The  depreciation  reserve  is  not  for  the  purpose  of  providing 
any  additional  capital  which  may  be  required  to  replace  the  original 
property  with  better  or  more  expensive  property.  To  use  the  depre- 
ciation reserve  for  such  a  purpose  would  mean  that  in  the  end  the 
plant  account  would  bear  very  little  relation  to  the  actual  historical 
cost  of  the  property  in  existence  at  any  time.  On  the  other  hand, 
the  use  of  the  reserve  for  its  proper  purpose,  as  outlined  here,  means 
that  a  close  relationship  will  be  kept  between  the  actual  cost  of  the 
property  and  the  investment  as  shown  in  the  property  and  plant 
account — assuming  that  proper  accounting  procedure  has  been  fol- 
lowed in  other  respects. 

''In  the  public  service  business  the  public  is.  of  coiu'se,  interested 
in  the  continuance  of  the  business,  and  this  interest  has.  in  some 
cases,  been  interpreted  as  supporting  the  theory  that  during  the  life 
of  any  property  those  to  whose  use  that  property  was  devoted  should 
provide  the  means  for  its  replacement  without  regard  to  the  relation 
between  the  cost  of  such  replacement  and  the  loss  actually  sustained 
on  the  original  property.  This  would  mean  that  consumers  who  may 
have  used  the  service  during  times  when  construction  costs  were 
relatively  low  would  have  been  required  to  pay  the  utility  for  the 
loss  on  property  worn  out  in  their  service,  with  enough  in  addition 
to  enable  it  to  replace  the  property  at  an  advanced  price  for  the 
service  of  future  customers.  Naturally,  if  the  depreciation  reserve 
is  to  be  built  up  to  replace  property  at  advanced  prices,  the  full  cost 
of  the  replacement  should  be  charged  to  the  reserve  ;  no  addition  to 
property  and  iilant  accounts  should  be  made;  no  added  burden  will 
have  been  assumed  by  the  utility,  and  a  rate  schedule  designed  to 
yield  a  return  upon  property  at  the  prices  at  which  the  replacements 
were  made  would,  of  course,  be  wholly  inequitable. 

"A  renewal  of  ])roperty  involves  two  operations:  (1)  the  removal 
or  abandonment  of  worn  out,  obsolete,  or  inadequate  property;  and 
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(2)  the  installation  or  construction  of  the  new.  The  depreciation 
reserve  has  a  relation  to  the  first  of  these  operations  only.  Omitting 
consideration  of  the  cost  of  removal  and  of  the  salvage  value,  which 
bear  upon  details  of  accounting  procedure  and  not  upon  the  prin- 
ciples underlying  the  accounting  for  renewals  and  replacements,  the 
accounting  procedure  is  very  simple.  i\s  property  is  retired  from 
service  its  original  cost  should  be  credited  to  the  appropriate  plant 
account  and  charged  to  the  depreciation  reserve.  This  done,  the 
old  property  is  cleared  ofif  the  books  and  that  which  takes  its  place 
is  to  be  accounted  for  in  the  same  manner  as  if  it  were  an  extension 
of  the  plant,  where  no  plant  had  existed  theretofore.  From  the 
standpoint  of  correct  accounting  therefore,  there  is  no  such  opera- 
tion as  a  renewal  of  property.  Instead,  there  is  a  retirement  of 
property  discarded  and  then,  as  a  separate  transaction,  the  construc- 
tion or  installation  of  new  property. 

"Part  of  the  confusion  regarding  the  accounting  for  depreciation 
and  the  purposes  to  be  served  by  a  reserve  for  depreciation,  is  doubt- 
less due  to  the  inadequacy  of  the  procedure  prescribed  in  classifica- 
tions of  accounts  established  by  public  authorities,  including  this 
Commission,  and  to  the  failure  of  such  classifications  to  conform  to 
the  nature  of  the  transactions  involved. 

"The  question  of  depreciation  reserves  was  discussed  at  length  in 
the  cases  of  the  T.  M.  E.  R.  &  L.  Co.  et  al,  vs.  City  of  Milwaukee,  21 
W.  R.  C.  R.,  pp.  28-31  inclusive.  We  call  attention  at  this  time  to 
the  fact  that  the  Commission  there  showed  its  reasons  for  its  con- 
clusions on  the  question  of  depreciation,  and  that  it  was  then  the 
opinion  of  this  Commission  that  it  should,  as  has,  in  fact,  been  the 
practice  of  the  Commission  at  all  times,  establish  depreciation 
reserves  upon  the  original  cost  basis,  or  upon  a  basis  as  near  thereto 
as  could  be  ascertained.     It  was  there  said : 

"  'Current  maintenance  is  likely  to  fluctuate  considerably  from  year 
to  year,  as  is  also  the  amount  necessary  for  renewals.  Current 
maintenance,  however,  will  vary  with  the  variation  in  material  and 
labor  costs.  Depreciation  reserve,  however,  should  be  set  aside  not 
on  the  basis  of  such  variation,  but  with  relation  to  the  original  cost 
or  investment,  any  excess  cost  in  renewals  and  replacements  over 
and  above  original  cost  finally  to  go  to  capital  account.'    Ibid,  p.  31. 

"This  was  exactly  the  practice  followed  by  this  Commission  in  the 
case  of  City  of  Milwaukee,  plaintiff,  vs.  Railroad  Commission  of 
Wisconsin  and  T.  M.  E.  R.  &  L.  Co.,  defendants,  pending  in  the 
Circuit  Court  of  Dane  County,  and  decided  by  this  Commission  on 
January  30,  1920.     (Not  yet  reported.)" 

314 — Overheads. 

"The  question  of  overhead  allowances  has  been  studied  very  care- 
fully by  the  Commission  and  its  engineering  staff  in  a  large  number 
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of  cases,  and  the  general  allowance  of  15%  has  resulted  from  these 
studies.  The  record  in  this  case  does  not  afford  sufficient  reason  for 
increasing  this  allowance.  The  amount  to  be  allowed  for  overhead 
costs  of  construction  is.  of  course,  somewhat  controlled  by  the 
nature  of  the  valuation.  A  valuation  designed  to  show  the  original 
cost  of  the  property  under  the  conditions  actually  prevailing  in  its 
construction  would  quite  likely  require  a  smaller  allowance  for 
overhead  costs  than  a  valuation  representing  the  estimated  cost  of 
replacing  the  entire  property  within  a  limited  time.  The  testimony 
in  this  case  shows  that  the  valuation  submitted  by  our  engineering- 
staff  represents,  in  general,  an  attempt  to  determine  the  actual  cost 
of  the  property,  as  and  when  built.  To  a  considerable  extent  the 
same  is  true  of  Gifford's  valuation.  Baehr's  valuations,  on  the 
other  hand,  apparently  represent  estimates  of  the  cost  of  replacing 
the  property  in  its  entirety,  and  not  in  the  manner  in  which  it  was 
developed. 

"The  only  serious  question  regarding  the  overhead  allowances  as 
included  in  the  valuation  made  by  our  engineering  staff  seems  to  us 
to  l)e  whether  they  are  not  too  high  to  be  consistent  with  the  attempt 
made  to  approximate  the  actual  cost  of  the  property.  A  memoran- 
dum has  been  submitted  on  this  matter  by  the  engineering  depart- 
ment from  which  we  summarize  the  following: 

"The  allowance  of  15%  in  connection  with  the  valuation  designed 
to  represent  the  actual  investment  may  be  high,  because  in  the 
actual  construction  of  the  property  over  a  period  of  years,  much  of 
the  property  having  been  constructed  after  the  plant  was  put  in 
operation,  there  was  a  large  proportion  of  the  inventory  on  which 
little  or  no  general  overhead  expense  was  incurred,  except  as  it  was 
included  either  in  the  direct  costs  as  charged  to  the  construction 
jobs  for  specific  items  or  in  the  operating  expenses  of  the  utility. 
There  is  very  little  in  the  way  of  engineering  and  supervision 
involved  in  the  purchase  and  installation  of  gas  meters,  and  fre- 
quently no  interest  during  construction.  These  meters,  as  added  to 
the  system  from  time  to  time,  are  purchased  by  the  operating  man- 
agement as  needed  and  almost  immediately  put  into  service — some 
of  them  probably  even  before  the  bill  for  them  is  paid.  The  situa- 
tion is  much  the  same  as  to  service  connections.  These  are  installed 
as  called  for  by  new  customers,  and  are  in  service  within  a  few  days 
from  the  date  of  issuance  of  the  order  for  the  work.  In  many  cases 
they  are  probably  in  service  before  the  wages  of  the  men  who  put 
ihem  in  are  paid.  No  interest  during  construction  is  involved,  and 
very  little  in  the  way  of  engineering.  Even  the  extensions  of  gas 
mains  are  in  much  the  same  class. 

"The  fact  that  this  Company  has  made  a  practice  of  charging  each 
work  order  with  a  percentage  for  Kelsey  Brewer  &  Company  does 
not  seem  to  us  to  have  any  bearing  on  the  situation.  The  existence 
of   such   a  charge   does   not   establish   its    reasonableness,    and   the 
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amount  of  the  charge,  it  seems  to  us,  has  no  bearing  on  the  question 
of  the  proper  allowance  for  overhead  cost.  As  representative  of 
fair  overhead  cost  actually  incurred  in  the  construction  of  the  prop- 
erty under  the  conditions  prevailing  during  its  construction,  10% 
of  the  direct  cost  may  be  more  nearly  correct  than  15%. 

"However,  the  original  cost  of  the  property  is  not  the  only  evidence 
of  value,  and  while  the  overhead  allowance  fixed  by  our  engineering 
staflf  may  not  be  entirely  consistent  with  the  basis  upon  which  the 
staff's  valuation  was  made,  it  would  probably  not  constitute  an 
unreasonable  allowance  in  an  estimate  of  the  cost  of  reproduction 
of  the  property  as  a  whole  and  we  believe  should  be  given  considera- 
tion as  its  stands." 

313— Unit  Prices. 

"Within  a  rather  small  percentage  of  difference  also,  it  seems  that 
this  valuation  represents  the  cost  of  reproduction  of  the  property  at 
prices  prevailing  prior  to  the  war  period.     *     *     * 

"We  believe  that  no  extended  discussion  is  required  here  "with  refer- 
ence to  the  Company's  claim  that  the  cost  of  replacing  the  property 
at  current  prices,  or  at  prices  for  a  limited  period  prior  to  May  1, 
1919,  should  be  given  controlling  weight  in  fixing  the  valuation. 
The  question  of  valuation  has  been  fully  discussed  in  other  cases 
and  no  useful  purpose  would  be  served  by  repeating  the  discussion 
here.  Some  of  the  elements  which  are  entitled  to  consideration  in 
the  determination  of  the  value  of  a  property  are  not  determinable 
in  this  case.  The  actual  investment  is  evidenced  only  by  the  valua- 
tion which  was  designed  to  approximate  the  investment  in  the  prop- 
erty. The  securities  outstanding  are  securities  against  this  and 
other  properties  operated  by  the  Wisconsin-Minnesota  Light  and 
Power  Company,  and  there  is  no  way  of  determining  just  what 
securities  should  be  considered  as  outstanding  against  the  Chippewa 
Falls  gas  property. 

"In  this  connection  we  refer  to  our  discussion  of  the  subject  of 
value  in  the  case  of  T.  M.  E.  R.  &  L.  Co.  et  al,  vs.  City  of  Milwau- 
kee, 21  W.  R.  C.  R.,  p.  19,  et  seq.,  and  in  the  case  of  City  of  Mil- 
waukee, plaintiff",  vs.  Railroad  Commission  of  Wisconsin  et  al, 
defendants,  already  referred  to.  (Not  yet  reported.)  In  this  con- 
nection also  we  desire  to  make  special  reference  to  the  case  of  State 
Public  Utilities  Commission  vs.  Springfield  Gas  &  Electric  Company, 
125  N.  E.  Reporter,  p.  891,  recently  decided  by  the  Supreme  Court 
of  Illinois.  After  discussing  the  principles  of  valuation  at  some 
length,  the  Court  said  : 

"  'It  would  be  equally  as  unfair  to  the  consumer  to  fix  the  rate  at  a 
figure  which  would  produce  a  reasonable  income  on  a  value  deter- 
mined by  the  cost  of  reproduction  new  at  a  time  when  cost  of 
construction  was  abnormally  inflated,  as  it  would  be  unfair  to  the 
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public  utility  to  compel  it  to  serve  the  public  for  a  rate  that  would 
produce  a  reasonable  income  on  a  value  determined  by  cost  of 
reproduction  new  at  a  time  when  the  cost  of  construction  was  abnor- 
mally low.  Therefore  it  cannot  be  laid  down  as  a  rule  without 
qualifications  that  cost  of  reproduction  new,  less  depreciation,  is  the 
only  basis  of  valuation  for  rate  making  purposes.  It  is  equally  true 
that  the  original  cost  of  construction,  less  depreciation,  cannot  be 
held  to  be  the  only  proper  basis  for  determination  of  valuation  for 
rate  making  purposes.  As  we  have  pointed  out  heretofore  in  this 
opinion,  the  weight  of  authority  is  that  every  element  having  any 
bearing  on  the  situation  must  be  considered  in  the  investigation,  and 
then  sound  business  judgment  applied  to  the  determination  of  a 
valuation  that  is  fair  and  just  to  the  consumer  and  the  utility.  Each 
case  must  be  considered  on  its  own  merits,  and  such  result  of  value 
arrived  at  as  may  be  just  and  right  in  each  case.'  " 

{To  be  coiitinticd) 


DISTRICT  OF  COLUMBIA 

630 — Cost  of  Supplies. 

Washington  Railway  and  Electric  Company,  and  Its  Subsidiary  Com- 
panies. Application  for  Authority  to  Increase  Its  Rate  of  Fare.  Deci- 
sion of  the  District  of  Columbia  Public  Utilities  Commission,  Granting 
an  Increase.    April  15,  1920. 

On  lanuarv  6.  1920,  the  \\'ashington  Railway  and  Electric  Company, 
on  its  own  behalf  and  on  behalf  of  its  subsidiaries,  the  City  and 
Suburban  Railway  of  Washington,  the  Georgetown  and  Tennallytown 
Railwav  Company,  and  the  Washington-Interurban  Railroad  Com- 
panv.  renewed  its  application  of  July  9,  1919  (Formal  Case  No.  77), 
for  an  increase  in  the  rate  of  fare,  praying  that  the  evidence  taken 
thereon  be  treated  as  a  part  of  this  case.  The  application  now  before 
the  Commission  is,  in  eil'ect,  a  petition  for  a  modification  of  its  orders 
numbers  344  and  345,  fixing  the  rate  of  fare  on  the  several  street  rail- 
way lines  within  the  District  of  Columbia  at  seven  cents  cash,  or  foiu- 
tickets  for  twenty-five  cents,  for  a  six  months'  period  to  end  on  April 
30,  1920.  As  those  orders  apply  not  only  to  the  petitioners,  but  to  The 
Capital  Traction  Company,  the  East  Washington  Heights  Traction 
Railroad  Company,  the  Washington-Virginia  Railway  Company,  and 
the  Washington  and  Maryland  Railway  Company  as  well,  these  last- 
named  companies  were  made  parties  to  the  proceeding  by  the  issuance 
of  order  number  365. 

At  the  time  of  the  receipt  of  the  pending  application  of  the  W'ashing- 
ton  Railway  and  Electric  Company,  the  Commission  had  in  prepara- 
tion a  bill  to  be  presented  to  Congress  providing  for  certain  much- 
needed  adjustments  in  the  local  street  railway  situation.  The  primary 
objects  of  the  j)roposed  legislation  were  to  change  the  form  of  taxa- 


122  17    Rate    Research 


tion  of  street  railway  companies  from  one  based  on  gross  receipts  to 
one  based  on  operating  income,  and  to  relieve  tbe  street  railway  com- 
panies of  the  burden  now  imposed  upon  them  of  paying  the  entire  cost 
of  maintaining  street  railway  crossing  policemen. 

The  Commission  says : 
629 — Competition. 

"The  street  railways  of  the  District  of  Columbia  are  grouped  into 
two  ])rincipal  systems,  which  are  highly  competitive  in  the  thickly 
populated  portions  of  the  city,  but  which  are  quite  dissimilar  as  a 
whole  in  that  one  operates  and  maintains  twice  the  mileage  of  the 
other  system,  having  ten  subvu^ban  feeders  running  to  the  District 
boundaries,  while  the  other  has  only  two  such  suburban  feeders. 
The  gross  receipts  of  the  two  systems  are  practically  identical,  but 
the  costs  of  operation  are  very  much  larger  in  the  case  of  the  system 
with  the  large  suburban  mileage.  Under  existing  law  the  taxes 
(other  than  the  tax  on  real  estate)  paid  by  the  two  systems  are 
equal.  By  the  proposed  legislation,  outlined  above,  the  tax  burden 
will  be  shifted  and  the  disparity  in  net  earning  power  greatly 
reduced.  Three  months  have  elapsed  since  this  legislation  was  intro- 
duced and  the  six  months'  period  during  which  the  present  rates  of 
fare  were  to  apply  has  almost  expired.  In  the  meantime,  operating 
costs  have  materially  increased,  thus  aggravating  the  perplexing 
features  of  the  street  railway  fare  problem  caused  by  the  disparity 
in  the  earning  power  of  the  two  companies." 

The  Washington  Railway  and  Electric  Company  presented  figures 
showing  that  it  is  earning  annually  $434,000  less  than  a  6%  return  on 
the  fair  value  of  the  property  of  the  four  component  companies  of  its 
system  within  the  District  of  Columbia,  as  found  by  this  Commission. 

The  ^^'ashington  Railway  and  Electric  Company,  at  the  request  of  the 
Commission,  presented  information  of  the  application  of  a  zone  system 
to  its  lines.     The  Commission  says : 

"Decided  opposition  was  manifested  by  individual  citizens  and  by 
representatives  of  various  civic  bodies  to  the  adoption  of  any  form 
of  measured  service,  and  while  the  Commission  believes  that  it  is 
right  and  just  in  principle  that  the  users  of  a  public  service  should 
pay  for  that  service  as  far  as  possible  in  proportion  to  the  cost  of 
furnishing  it  to  them,  it  is  of  the  opinion  that  under  present  condi- 
tions it  is  inadvisable  to  adopt  a  zone  system  of  street  car  fares  or 
any  other  form  of  measured  street  railway  service." 

The  Commission  finds : 

"The  Commission  is  of  the  opinion  that  only  a  part  of  the  relief 
asked  for  should  be  secured  by  an  increase  in  rates  of  fare,  and  that 
in  fixing  a  rate  the  Commission  should  assume  that  Congress  will 
also  grant  relief  through  a  modified  form  of  taxation. 
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"A  ticket  fare  of  seven  and  one-half  cents,  with  a  cash  fare  of  eight 
cents,  will  yield  an  additional  annual  revenue  of  approximately 
$625,000.  If  to  this  is  added  the  relief  which  would  follow  the 
enactment  of  the  proposed  legislation,  the  amount  of  the  Company's 
revenues  would  be  sufficient  to  yield  a  6%  return  on  the  fair  value 
of  its  property  as  ascertained  by  this  Commission. 

"To  give  this  relief  to  the  Washington  Railway  and  Electric  Company 
and  its  subsidiaries  without  at  the  same  time  establishing  the  same 
increased  rates  on  the  lines  of  its  competitor.  The  Capital  Traction 
Company,  would  mean  that  so  much  traffic  would  be  deflected  from 
the  Washington  Railway  and  Electric  System  to  The  Capital  Traction 
Company  that  the  revenues  of  the  former  would  be  decreased  prob- 
ably to  a  point  below  actual  operating  expenses,  thus  defeating  the 
purpose  of  the  grant  of  relief,  and  at  the  same  time  destroying  the 
service  standard  of  The  Capital  Traction  Company  by  an  over- 
whelming traffic  load  which  it  could  not  possibly  accommodate.  In 
other  words,  it  is  necessary  in  the  public  interest  to  maintain  a  uni- 
form rate  of  street  railway  fare  to  prevent  a  disarrangement  of 
street  railway  service  disastrous  to  the  companies  and  to  the  public 
alike. 

"The  Commission  is  faced,  therefore,  with  the  necessity  of  granting 
an  increase  to  both  systems,  but  it  believes  that  the  Congress  should 
readjust  the  method  of  taxation  so  that  the  Washington  Railway 
and  Electric  Company  will  be  relieved  of  a  portion  of  its  present 
tax  burden.  The  revenues  of  the  District,  thus  diminished,  would 
be  recouped  by  increasing  the  tax  on  the  other  system,  and  this 
increased  tax  would,  in  turn,  ofifset  the  fare  increase  granted  to 
that  company  solely  to  protect  the  public  from  the  evil  consequences 
of  different  rates  of  fare  for  the  several  companies. 

"The  proposed  increased  fare  will,  under  existing  law,  unduly 
increase  the  revenues  of  The  Capital  Traction  Company,  but  if  the 
street  railway  lines  of  the  District  of  Columbia  be  considered  as  a 
whole,  the  new  rate  will  yield  a  return  only  slightly  in  excess  of  7% 
on  the  combined  fair  value  of  all  the  street  railway  property  used 
and  useful  for  street  railway  purposes  in  the  District  of  Columbia  as 
heretofore  determined  by  this  Commission." 

PENNSYLVANIA 

132 — Protection  from  Competition. 

Glen  Mills  Electric  Company,  Application  for  Authority  to  Supply 
Electric  Service  to  the  Public  of  Thornbury,  Pennsylvania.  Decision 
of  the  Pennsylvania  Public  Service  Commission,  Denying  the  Applica- 
tion.    February  3,  1920. 

The  Thornbury  Township  Electric  Company  was  incorporated  in 
February,   1915,   and  obtained  a  certificate  of  public  convenience  to 
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render  electric  service  in  Thornbury  Township,  Delaware  County. 
This  corporation  and  its  rights  were,  in  due  form  of  law  by  merger, 
with  the  approval  of  the  Commission,  incorporated  into  the  Delaware 
County  Electric  Company  in  August,  1916. 

With  the  exception  of  stringing  a  few  short  spans  of  wire,  entirely 
disconnected  from  any  electric  circuits,  the  Delaware  County  Electric 
Company  apparently  made  no  serious  attempt  to  exercise  its  acquired 
rights  or  to  render  to  the  public  the  service  which,  under  the  charter 
of  its  constituent  company,  the  Thornbury  Township  Electric  Com- 
pany, it  was  obligated  to  perform,  until  about  the  period  the  Glen 
Mills  Electric  Company  presented  the  pending  application  for  approval 
of  its  charter. 

The  Commission  says : 

"The  testimony  discloses  that  not  until  notice  that  a  competing  com- 
pany was  prepared  to  enter  the  field  did  the  protestant  company 
•take  on  activity  to  comply  with  its  public  obligations.  Such  a  situa- 
tion, under  anything  like  normal  or  usual  circumstances,  should  not 
and  could  not  be  tolerated.  It  would  be  the  plain  duty  of  this  Com- 
mission to  grant  public  relief,  either  by  giving  another  company  the 
right  to  enter  into  the  territory  competitively,  or  by  compelling  the 
recreant  company,  by  appropriate  order,  to  extend  its  service. 

"Certificates  of  public  convenience  are  not  granted  by  this  Commis- 
sion in  order  that  legal  rights  may  be  acquired  by  corporate  interests 
and  then  held  for  the  purpose  of  exploitation  or  development  at  a 
later  period.  Certificates  are  granted  only  if  and  when  public  con- 
venience or  necessity  is  shown  to  demand  their  issuance.  When 
issued  it  follows,  as  a  matter  of  good  faith  and  legal  obligation,  that 
immediate  efforts  should  be  put  forth  to  care  for  the  public  require- 
ments. If  such  obligations  are  not  fulfilled,  it  follows  that  the  Com- 
mission may,  in  a  proper  case,  permit  the  territory  to  be  served  by 
a  competing  company. 

"In  this  case,  the  Delaware  County  Electric  Company,  apart  from 
general  disavowal  of  neglect  in  the  exercise  of  its  rights,  sets  up 
the  claim  that  it  was  prevented  by  war  conditions  and  the  demands 
upon  its  equipment  for  war  work,  from  extending  its  service  into 
Thornbury  Township.  There  is  sufficient  in  the  testimony  to  lead 
the  Commission,  if  not  to  absolve  the  protestant  entirely,  at  least  to 
give  it  the  benefit  of  the  doubt  and  to  afiford  it  a  further  opportunity 
to  exercise  its  rights,  now  that  war  priority  demands  no  longer 
prevail.  In  so  concluding,  we  are  placing  emphasis  upon  the  fact 
that  the  non-competitive  rule  is  one  that  ought  not  to  be  lightly  set 
aside,  because  it  is  a  rule  of  regulatory  policy  inuring  to  the  benefit 
of  the  public  and  the  utility.  Competition  in  public  service,  with 
its  attendant  evils  of  duplication  of  plant  investment,  the  burden  of 
which  ultimately  falls  upon  the  rate  payers,  is,  of  course,  to  be 
avoided. 
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"In  the  circumstances,  the  Commission  is  unable  to  find,  upon  a 
consideration  of  all  the  evidence,  that  the  approval  of  the  pending 
application  is  necessary  or  proper  for  the  service,  accommodation, 
convenience  or  safety  of  the  public,  and  it  is  therefore  refused." 

IDAHO 

300 — Investment  and  Return. 

Moscow  Telephone  and  Telegraph  Company,  Limited,  Application  for 
Authority  to  Increase  Its  Rates.  Decision  of  the  Idaho  Public  Utili- 
ties Commission.  Granting  an  Increase.    April  5,  1920. 

The  Moscow  Telephone  and  Telegraph  Company  filed  its  application 
for  an  increase  in  rates,  alleging  that  the  operating  revenues  under 
existing  schedules  are  wholly  inadequate  to  meet  its  operating  expenses, 
provide  for  depreciation,  and  pay  a  reasonable  return  on  the  fair 
value  of  its  system. 

313— Unit  Prices. 

No  records  were  available  from  which  the  Commission  could  secure 
the  historical  or  book  cost  of  the  system,  but  the  Commission's  engi- 
neers, from  knowledge  obtained  by  personal  inspection  of  the  system 
and  applying  unit  costs  as  of  the  time  of  construction  of  its  variotts 
parts,  have  developed  the  historical  cost  of  the  system. 

The  Commission  says : 

"Commissions  and  courts  heretofore,  in  considering  the  question 
of  a  proper  rate  base,  have  usually  given  principal  weight  to  cost  of 
reproduction  new,  less  depreciation,  and  have  used  the  average  of 
prices  covering  a  period  of  from  three  to  five  years  in  their  calcula- 
tions. This  method  we  believe  to  be  fair  and  just  if  the  period  of 
years  selected  represents  fairly  normal  conditions  and  is  within  the 
time  during  which  the  plant  or  system  under  investigation  was  con- 
structed. The  inclusion  of  a  year  or  period  of  unusual  depression 
in  prices  would  not  be  just  to  the  utility ;  neither  would  the  inclu- 
sion of  a  year  of  abnormally  high  prices  be  just  to  the  patrons, 
especially  if  the  abnormal  period  were  not  within  the  time  diu'ing 
which  the  i)lant  or  the  principal  part  thereof  was  constructed.  We 
believe  that  a  rate  base  reached  by  applying  present  day  prices  or 
prices  for  a  number  of  years,  including  this  high  level  period,  would 
not  be  just  and  equitable  in  the  case  now  under  consideration,  espe- 
cially in  the  light  of  the  testimony  showing  that  practically  no  addi- 
tions or  betterments  have  been  made  in  applicant's  system  during 
the  three  or  four  years  last  past.  Actual  .investment  in  additions 
and  betterments  should  be  added  to  capital  account  at  prices  pre- 
vailing at  the  time  of  such  investment,  and  increased  costs  of  opera- 
tion can  be  taken  care  of  in  the  allowance  for  operating  expenses. 
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"Since  the  historical  cost  of  applicant's  system  was  obtained  by  the 
application  of  prices  prevailing  during  the  period  of  actual  con- 
struction of  the  princi])al  part  of  its  system,  the  Commission  will 
give  principal  weight  in  the  instant  case  to  this  cost. 

"Purchase  price  is  entitled  to  some  weight,  but  the  Commission 
cannot  fathom  the  mind  of  the  purchaser  to  discover  what  condi- 
tions or  considerations  may  have  influenced  his  judgment  in  making 
the  purchase.  There  is  some  testimony  that  applicant  herein  may 
have  attributed  some  value  to  business  subsidiary  to,  but  not  neces- 
sarily a  part  of,  the  telephone  system  he  purchased." 

REFERENCES 
PUBLIC  SERVICE  REGULATION 

221 — Capitalization. 

Public  Utilitv  Financing,  bv  Edwin  O.  Edgerton,  Electrical  World. 
May  8.  1920.'p.  1069.  3  pages. 

Mr.  Edwin  O.  Edgerton,  President  of  the  California  Railroad  Commission, 
points  out  that  the  biggest  single  problem  before  the  public  utilities  today  is 
financing;  that  is  to  say,  obtaining  money  at  reasonable  rates  sufficient  adequately 
to  meet  the  constantly  growing  demands  of  the  public  for  service.  Particularly 
as  to  the  electric  power  companies,  the  demands  for  money  for  development  have 
become  so  great  that,  looked  at  from  the  standpoint  of  the  consumer,  if  there 
are  any  unnecessary  obstacles  in  the  way  of  financing  they  should  be  swept  awa3' 
and  every  effort  should  be  made  to  encourage  investment  in  public  utilities. 

He  says  : 

"For  reasons  which  appear  perfectly  logical,  the  history  of  regulation  shows 
a  marked  disinclination  on  the  part  of  regulating  authorities  to  recognize 
stocks  or  bonds  as  a  basis  for  determining  revenue  or  rate  fixing.  Before 
the  advent  of  the  state  public  utility  commissions,  which  have  control  of  the 
issuance  of  stocks  and  bonds,  city  councils  and  local  authorities  fixed  rates 
but  had  no  control  of  bonds  or  stocks.  On  the  advent  of  the  state  regulating 
authorities  it  was  found  impossible  at  once  to  make  over  or  revamp  the 
outstanding  capitalization  of  the  utilities  and,  being  unwilling  to  assume  any 
responsibility  for  the  sometimes  unduly  large  outstanding  issues  of  securities, 
the  regulating  bodies  immediately  took  a  position  of  standing  on  physical 
valuation  as  a  rate  base  and  insisted  at  all  times — and  in  a  large  measure 
they  today  insist — that  the  proper  basis  for  considering  the  contribution  the 
public  must  make  for  service  is  physical  value  of  plant.     *     *     * 

"My  first  suggestion  is  that  utility  commissions  establish  and  recognize  a 
sound  issue  of  securities  and  thereafter  fix  rates  based  on  the  bond  interest 
and  dividend  requirements  of  these  securities.  Consumers  would  clearly 
understand  that  rates  must  be  such  as  will  enable  the  company  to  pay  divi- 
dends and  bond  interest  regularly ;  the  utility  management  would  have  at 
hand  a  ready  means  of  measuring  its  revenue  needs,  and  the  investor  would 
have  every  reasonable  assurance  that  when  he  purchased  securities  the  regu- 
lating authority  would,  in  so  far  as  the  business  made  it  practicable,  authorize 
rates  which  would  maintain  his  investment  intact  and  produce  a  regular 
return. 

"This,  it  seems  to  me,  would  make  rate  fixing,  as  far  as  the  total  of  revenue 
to   be   produced   is   concerned,    almost    automatic,    and    instead   of    the   long- 
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drawn-out  controversies  which  now  occur  in  rate  proceedings,  wherein  all 
the  intricate  and  complicated  questions  of  depreciation,  various  methods  of 
valuation,  and  so  forth,  are  discussed  over  and  over  again,  we  should  have  a 
comparatively  simple  problem.  The  total  amount  of  revenue  necessary  to 
meet  operating  expenses,  depreciation,  bond  interest  and  dividend  require- 
ments could  readily  be  ascertained  and  rates  adjusted  accordingly. 

"It  is  my  observation  that  it  is  very  much  in  the  public  interest  that  money 
be  obtained  by  our  great  public  utilities  at  the  lowest  possible  rates,  and  it 
follows,  for  the  reasons  already  given,  that  the  public  is  positively  benefited 
the  greater  the  assurance  to  the  investor  of  security  and  return." 

252 — Commission  Annual   Reports. 

Nebraska  State  Railway  Commission  Eleventh  Annual  Report.  Year 
Ending  December  31,  1918.    762  pages. 

The  work  of  the  Commission  for  the  twelve  months  ending  December  31,  1918, 
is  reviewed  and  the  decisions  of  the  Commission  rendered  during  the  year  are 
given  in  the  report. 

253 — Commission  Reports  of  Decisions. 

Rhode  Island  Public  Utilities  Commission,  Seventh  Annual  Report, 
1918.    264  pages. 

The  opinions  and  orders  of  the  Commission  in  formal  and  informal  cases  and 
statistics  for  the  utilities  under  the  jurisdiction  of  the  Commission  are  given 
for  the  year  1918. 


COURT  DECISION  REFERENCES 

129.4— Refunds. 

Oklahoma  Natural  Gas  Co.  v.  State,  et  al.  Decision  of  the  vSupreme 
Court  of  Oklahoma.  January  20,  1920.  Rehearing  Denied  March  30, 
1920.    188  Pacific  338. 

The  plaintiff  appeals  from  an  order  of  the  Corporation  Commission  directing 
the  refund  to  domestic  consumers  in  certain  districts  in  Oklahoma  City  of  from 
8  to  25  per  cent  of  the  bills  rendered  December,  1917,  and  January,  1918,  on 
account  of  failure  to  furnish  adequate  gas  service. 

It  is  not  controverted  that  there  was  inadequate  service  during  these  times,  but 
ai)pellant  denies  the  right  of  the  Corporation  Commission  to  require  the  dis- 
counting of  bills  below  the  usual  amount  allowed  for  prompt  payment ;  the 
contention  being  that  natural  gas  is  a  commodity  for  v;;^hich  the  utilities  are 
entitled  lo  payment  on  a  quantum  basis,  as  shown  by  meter  readings,  and  the 
adequacy   or   inadequacy   of   service   does   not   enter   into   the   payment   of   bills. 

In  affirming  the  order  of  the  Commission,  the  Court  says: 

"The  only  difference  pointed  out  by  appellant  between  this  case  and  that  of 
Nowata  County  Gas  Co.  v.  State  et  al,  177  Pac.  618,  where  an  order  of  the 
Corporation  Commission,  rec|uiring  similar  discounts  for  failure  to  give 
adequate  gas  service,  was  upheld  by  this  Court,  is  that  in  the  Nowata  case 
tlic  findings  of  fact  of  the  Corporation  Commission,  on  all  matters  material 
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to  the  issues,  were  admitted  by  the  gas  company.  It  therefore  remains  to  be 
determined  only  whether  there  are  disputed  material  findings  of  fact  herein 
which  should  be  determined  adversely  to  those  made  by  the  Corporation 
Commission.     *     *     * 

"The  Commission  in  the  order  before  us  used  exactly  the  same  basis  in 
making  discounts  as  it  did  in  the  Nowata  case,  and  inasmuch  as  the  Court's 
decision  in  that  case  disposes  of  other  material  issues  herein,  it  only  becomes 
necessary  to  consider  whether  the  Commission's  findings  in  this  respect  should 
be  sustained,  and  the  same,  being  prima  facie  just,  reasonable  and  correct, 
can  be  overcome  or  rebutted  only  by  the  facts  in  the  record  as  weighed  and 
found  by  this  Court  in  reviewing  the  same,  with  the  burden  upon  the  appellant 
of  making  it  clearlv  appear  that  the  order  made  bv  the  Commission  is  erro- 
neous. Atchison,  t.  &  S.  F.  Ry.  Co.  v.  State,  23"  Ok\.  210,  100  Pac.  11,  21 
L.  R.  A.  (N.  S.)  908.  After  reviewing  the  evidence  in  the  record,  we  find 
no  reason  for  rejecting  the  basis  applied  by  the  Commission  in  determining 
adequacy  of  service  or  for  disturbing  the  Commission's  findings  as  to  what 
pressure  constitutes  either  adequate  or  partial  service. 

"Appellant  insists  that  the  order  of  the  Commission  is  beyond  its  jurisdiction, 
and  deprives  the  utilities  of  their  property  without  due  process  of  law.  *    *    * 

"The  order  of  the  Commission  cannot  be  said  to  be  a  taking  of  property 
without  due  process  of  law.  Hearing  was  had  before  a  legally  constituted 
tribunal  and  all  the  proceedings  leading  up  to  and  including  the  hearing  were 
regular,  and  denied  appellant  none  of  the  right  constituting  due  process  of 
law,  and  appeal  has  been  taken  to  a  court  authorized  by  law  to  review  the 
proceedings  and  findings  of  the  Commission.  There  is  no  evidence  in  the 
record  to  indicate  that  the  discounts  required  reduce  the  revenues  of  the 
appellant  to  a  point  where  it  failed  to  receive  an  adequate  return  on  the 
investment  legally  employed  in  the  business  of  furnishing  natural  gas  service, 
and  if  such  should  result  from  a  continuance  of  the  Commission's" policy,  the 
utilities  are  not  precluded  from  making  application  to  the  Commission'  for 
higher  rates. 

"Since  the  order  of  the  Commission  is  merely  an  order  adjusting  rates  in 
accordance  with  the  schedule  of  rates  prescribed  for  adequate  service,  this 
Court  is  not  called  upon  to  determine  the  matter  judiciallv.  Atchison,  T.  &  S. 
F.  Ry.  Co.  V.  State,  23  Okl.  510,  101  Pac.  262;  Salt  Lake  Citv  v.  Utah  L.  &  T. 
Co.  (Utah),  173  Pac.  556,  3  A.  L.  R.  715.     *     *     * 

"Appellant  contends  that  natural  gas  is  a  commoditv  (West  v.  Kansas  Nat. 
Gas  Co.,  221  U.  S.  229,  31  Sup.  Ct.  564,  55  L.  Ed.  716.  35  L.  R.  A.  (N.  S.) 
1193),  and  that  the  formula  worked  out  by  the  Commission  for  discounting 
bills  denied  the  utilities  pay  for  a  portion  of  the  cominodity  furnished. 
While,  as  a  matter  of  fact,  the  product  of  natural  gas  as  it  corner  from  the 
wells  and  is  put  into  interstate  pipe  lines  may  be  a  Commodity  of  interstate 
commerce,  the  furnishing  of  natural  gas  to  domestic  consumers  under  the 
laws  of  the  State  of  Oklahoma  and  the  rules  and  regulations  of  the  Corpora- 
tion Commission  is  the  rendering  of  a  service,  and  the  failure  to  transport 
gas  with  sufficient  pressure  to  render  service,  notwithstanding  meter  readings 
which  the  Commission  found  indicate  only  volume,  is  a  failure  to  render 
service.  Volume  of  natural  gas,  it  appears,  is  only  one  factor  in  indicating 
service,  and  is  not  the  determining  factor  in  indicating  what  service  was 
rendered,  or  the  pay  which  the  utility  should  receive  therefor,  and  failure 
to  receive  payment  on  the  basis  of  volume  measured  at  the  consumers'  meters 
is  not  therefore  a  failure  to  receive  payment  for  service,  and  is  not  a  taking 
of  the  property  of  the  gas  utility  without  due  process  of  law. 

"For  the  reasons  stated,  the  order  of  the  Corporation  Commission  is  affirmed." 
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COMMISSION  DECISIONS 

NEVADA 

226.6 — Abandonment  of  Service 

Nevada-California  Power  Company,  Application  for  Permission  to  Dis- 
continue Power  and  Lighting  Service.  Decision  of  the  Nevada  Pub- 
lic Service  Commission,  Denying  the  Application.    April  17,  1920. 

The  issues  in  this  proceeding  arose  under  an  application  of  the  Nevada- 
California  Power  Company  on  November  1,  1919.  proceeding  under 
Section  ^GYj  of  the  Public  Service  Commission  Law,  for  authority  to 
discontinue  power-and-lighting  service  and  to  dismantle  its  trans- 
mission line  or  that  portion  of  its  system  between  Lundy,  Calif.,  and 
Wonder.  Nevada,  covering  a  distance  of  122  miles,  upon  the  ground 
that  the  line  in  question  was  not  paying  and  would  not  for  the  future 
pay  the  cost  of  its  operation  and  maintenance. 

Upon  receipt  of  the  public  notice  which  was  given  by  the  Commission, 
District  Attorney  J.  H.  White,  of  Mineral  County,  on  behalf  of  said 
county,  the  town  of  Hawthorne,  and  certain  mining  interests,  entered 
a  strong  i)rotest  and.  in  cooperation  with  the  Attorney-General  of 
Nevada,  began  taking  steps  for  the  purpose  of  securing  an  injunction 
and  the  taking  of  other  necessary  legal  action  if  arbitrary  removal  of 
the  lines  and  service  was  undertaken  by  the  Power  Company  as  in  the 
Rhyolite  case  some  years  ago  when,  without  notice,  it  withdrew  its  lines 
from  the  Rhyolite  District  to  the  injury  of  the  public  and  certain  indus- 
trial and  mining  companies. 

In  addition  to  the  protest  and  action  of  District  Attorney  White,  the 
Nevada  Wonder  Mining  Company  tiled  a  jirotest  against  the  abandon- 
ment of  service  on  the  ground  that  it  held  a  ten-year  contract  with 
the  Power  Company,  requiring  it  to  continue  service  upon  payment  of 
$1,400  per  month  as  a  minimum  to  said  Power  Company  until  August 
10,  1920,  and  that  it  desired  to  pay  said  minimum  and  retain  the  line 
for  the  purpose  of  prospecting  its  Bell  Mountain  Mine  at  Fairview 
after  operations  at  VVonder  had  ceased. 

The  Commission  says : 

"From  the  annual  reports  of  the  Nevada-California  Power  Company 
there  is  set  forth  below  a  comparative  statement  of  its  operations  for 
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the  years  1911-1918,  inclusive,  which,  it  will  be  noted,  shows  that 
there  was  no  water  and  current  purchased  by  it  during  the  years 
1911  and  1912,  and  that  it  received  no  plant  rentals  for  the  five-year 
period  of  1911-1915,  inclusive.  Further,  that  for  the  entire  period 
of  1911-1918  the  said  Nevada  company  paid  out  $278,852  for  water 
and  $660,721  for  current  purchased,  or  a  total  of  $839,573,  whereas 
beginning  in  1916  it  has  received  only  $327,712  in  plant  rentals,  or 
$511,861  less  than  it  has  paid  out  for  the  use  of  facilities  which  it 
owned,  controlled,  and  included  in  said  valuation  charged  against 
Nevada,  and  upon  which  rates  are  fixed.  It  should  also  be  noted 
that  the  'cost  of  power'  (which  includes  power  generated  and  current 
purchased)  has  risen  from  4i/l>  tenths  of  a  mill  in  1911  to  4V2  mills 
in  1918 — an  increase  of  ten  times,  or  1,000  per  cent  in  the  unit  cost 
of  production.    *    *    * 

"The  question  of  the  profitableness  of  the  Nevada-California  system 
as  a  whole  is  raised  in  this  proceeding  as  well  as  that  of  the  said 
Pacific  Division  or  branch,  and  it  is  strongly  urged  that,  if  the 
system  operations  as  a  whole  are  profitable,  the  Commission  should 
not  authorize  the  withdrawal  of  an  unprofitable  branch  or  portion  of 
the  system  without  first  ascertaining  the  injurious  efi:'ect  which  such 
action  might  have  upon  the  public  dependent  upon  hydroelectric 
power-and-lighting  service.    *    *    *" 

The  statistical  analysis  of  the  operations  of  the  Pacific  Power  Corpora- 
tion and  the  Nevada-California  Power  Company,  taken  from  reports 
on  file  with  this  Commission  covering  a  period  of  years,  are  submitted 
fn  tabulated  form.    The  Commission  says : 

"Viewed  from  another  standpoint,  it  may  be  noted  that  the  net  earn- 
ings for  the  years  1907  to  1910,  inclusive,  shown  in  Case  U-44 
(Public  Service  Commission  of  Nevada  v.  Nevada-California  Power 
Company),  decided  January  29,  1914,  amount  to  $1,808,136.  This 
latter  sum,  when  added  to  the  aforesaid  net  earnings  of  $4,391,023 
for  the  period  of  1911-1918,  inclusive,  gives  an  aggregate  net  earn- 
ing of  $6,199,159,  which  this  company  has  made  since  1907.  Taking 
said  $4,074,465  shown  in  Table  B  as  the  average  investment  charged 
against  the  Nevada  service  (and  the  true  average  since  the  begin- 
ning of  operations  in  1907  is  very  much  less  than  this  amount),  it 
will  be  noted  that  the  above  analysis  shows  that  the  company  has. 
during  the  period  1907  to  1918.  from  said  net  income  of  $6,199,159 
made  an  aggregate  net  earning  return  of  150.22%,  or,  stated  differ- 
ently, it  has  paid  out  its  aforesaid  investment  ($4,074,465)  and  has 
remaining  in  net  earnings  $2,125,090.  which  for  the  12i4-year  period 
since  June  30,  ]^06,  is  a  net  return  of  50.22%,  or  an  average  of 
4.18%  per  annum. 

"Without  regard  to  the  aforesaid  intercorporate  difference  of 
$511,861  in  accounting  between  the  Nevada-California  and  the 
Southern    Sierras    Company,   which    is   probably    creditable   to   the 
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Nevada  system,  based  on  the  generous  valuation  and  depreciation 
which  we  have  charged  against  the  Nevada  business  in  Table  C,  it 
is  interesting  to  note  that  said  Nevada  business  has  paid  out  the 
entire  investment  charged  against  it ;  paid  all  operating  expenses, 
taxes,  and  a  liberal  depreciation  for  the  renewal  of  the  property  as 
fast  as  it  reaches  the  end  of  its  useful  life,  while,  at  the  same  time, 
paying  a  return  of  4.18%  per  annum  on  said  investment,  and  finally 
leaving  a  valuable  property  free  from  all  incumbrances  in  the  hands 
of  the  company  for  the  future,  from  which  it  may  enjoy  without 
hazard  for  the  future  the  benefits  which  will  accrue  from  Southern 
Nevada's  present  and  ever-increasing  mineral  development. 

"In  the  face  of  a  showing  of  this  nature,  the  Commission  must  neces- 
sarily proceed  conservatively  in  disposing  of  an  application  such  as 
the  one  before  us  for  the  abandonment  of  a  branch  of  an  exceed- 
ingly profitable  public  utility,  and  keep  in  mind  not  only  the  interests 
of  the  present  consuming  public,  but  also  the  charter-grant  rights  of 
the  State  for  the  protection  and  proper  development  of  its  mineral 
resources.  Many  of  these  resources  are  yet  in  the  prospective  or 
primary  dvelopment  period  and  therefore  have  not  reached  the  pro- 
duction and  milling  stage,  following  which  they  will  become  profit- 
able patrons  of  the  Power  Company. 

"The  Nevada-California  Power  Company  controls  the  developed 
hydroelectric  power  in  the  Sierra  Nevada  Range  of  mountains  along 
that  portion  of  the  western  boundary  of  Nevada  which  serves  the  in- 
dustries and  towns  of  that  great  mineral  zone  within  Mineral,  Nye, 
and  Esmeralda  Counties.  While  certain  lines  or  portions  thereof 
serving  particular  mining  camps,  where  the  available  ore  reserves 
have  been  worked  out,  may  be  withdrawn  from  time  to  time  and 
put  into  productive  use  in  other  sections  of  the  State,  it  does  not  by 
any  means  follow  that  authority  should  be  granted  by  this  Commis- 
sion for  the  withdrawal  entirely  from  the  State  of  one  of  the  essen- 
tial branches  of  the  system,  as  is  proposed  by  the  application  here 
under  consideration.  If  no  business  is  available  between  Hawthorne 
and  Fairview  after  the  expiration  of  the  Wonder  Mining  Com- 
pany's contract,  and  if  after  further  application  and  public  notice 
this  appears  to  be  the  fact,  we  see  no  reason  why  the  line  should  not 
be  withdrawn  to  Hawthorne  and  the  poles  and  wires  used  in  serving 
other  portions  of  the  Nevada-California  system. 

"In  this  behalf  it  has  informally  been  made  to  appear  to  the  Com- 
mission that  the  Mina  and  Simon  Districts,  including  the  town  of 
Mina,  are  desirous  of  securing  power  from  the  Power  Company  by 
the  construction  of  a  line  from  said  districts  to  Hawthorne  to  con- 
nect with  the  company's  main  transmission  line.  Efforts  to  nego- 
tiate a  contract  for  furnishing  service  to  these  communities  have  thus 
far  failed,  the  Power  Company  contending  that  Mina  and  Simon 
should  construct  a  line  to  a  connection  with  its  system  at  Millers 
instead  of  at  Hawthorne.     In  the  event  that  the  Power  Company 
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elects  not  to  extend  its  line  and  give  these  district  power-and-lighting 
service,  we  see  no  reason  why  Mina  and  Simon  may  not  construct  a 
line  to  Hawthorne  and  by  a  connection  with  the'  company's  system  at 
or  near  that  point  receive  the  necessary  power  by  the  payment  of 
just  and  reasonable  rates. 

"This  is,  therefore,  a  developed  new  field  of  rich  mineral  resources 
wherein  connection  with  and  the  rendering  of  service  for  the  future 
will  apparently  afford  a  highly  productive  use  for  said  Fairview  line 
if  developments  are  not  successful  at  that  point. 

"The  Mina-Simon  field  may  be  covered  by  the  execution  of  neces- 
sary reciprocal  contracts  and  arrangements  for  costs  of  construction 
including  purchase  of  poles  and  wire  and  other  materials  now  in  the 
Fairview  line  and  the  construction  of  said  line  from  Simon  and 
Mina  to  Hawthorne  for  the  purchase  of  electric  energy  from  the 
Power  Company  on  a  wholesale  basis.    *   *   *" 

"Returning  to  the  consideration  of  that  feature  of  the  Power  Com- 
pany's application  wherein  authority  is  requested  to  withdraw  its 
Lundy-Hawthorne  line  entirely  from  the  State  of  Xevada  unless 
certain  contracts  and  guarantees  are  executed  by  the  Lucky  Boy 
Mining  Company,  now  contemplating  a  resumption  of  mining  oper- 
ations, it  should  be  stated  that,  while  the  Commission  has  no  objec- 
tion to  the  execution  of  a  mutually  reasonable  and  non-discrimina- 
tory contract  between  the  Power  Company  and  the  Lucky  Boy  Min- 
ing Company,  or,  in  fact,  any  other  companies,  it  cannot  give  its 
consent  to  the  withdrawal  of  the  line  between  Hawthorne  and 
Lundy  and  points  intermediate  and  tributary  to  Hawthorne  and  the 
Nevada-California  line,  including  the  delivery  of  such  energy  from 
the  Lundy  power  plant  as  may  be  necessarv  from  time  to  time  to 
adequately  take  care  of  Hawthorne  and  said  intennediate  or  tribu- 
tary points  heretofore  served,  and  for  such  other  further  energy  as 
may  be  required  for  sale  and  delivery  to  other  towns  and  to  mining, 
milling,  and  industrial  enterprises  that  may  hereafter  construct  a 
transmission  line  under  standard  specifications  to  a  point  of  connec- 
tion with  the  Power  Company's  line  at  or  near  Hawthorne. 

"In  passing  upon  a])j)lications  from  public  utilities  for  authority  to 
discontinue,  modify,  or  restrict  public  service,  the  rule  of  action  to 
be  observed,  as  we  understand  the  Public  .Service  Commission  Act, 
is  as  follows:  Upon  public  notice,  and  after  hearing  of  a  public 
utility's  application  to  discontinue  service  and  withdraw  its  prop- 
erty from  the  public  use  to  which  it  is  devoted,  if  it  shall  satisfac- 
torily appear  that,  following  a  fair  trial  of  operation,  there  has  been 
and  is  a  failure  to  meet  legitimate  operating  expenses ;  that  an  in- 
crease in  rates  not  exceeding  the  reasonable  value  of  the  service  to 
the  consumers  and  communities  served  will  not  produce  adequate 
earnings  to  cover  said  expenses  for  the  future ;  and  that  there  is  an 
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absence  of  a  reasonable  offer  from  the  State,  county,  municipality, 
persons,  firms,  or  corporations  by  which  public  service  may  be  con- 
tinued for  the  future  through  lease  or  purchase  arrangements,  the 
Commission  will  hold  that  there  is  not  a  sufficient  public  demand  or 
necessity  to  justify  further  operations  and  that  the  utility  may  with- 
draw its  property  from  the  public  service.  But,  in  this  behalf,  it 
must  be  understood  that  the  Commission  cannot  accept  the  plea 
that  a  public  utility  may,  without  consulting  the  public  convenience 
and  necessity  which  has  become  established,  withdraw  a  branch  of 
its  system  merely  by  establishing  the  fact  that  there  is  some  pecuniary 
loss  in  the  operation  of  the  branch  which  it  is  desired  to  abandon, 
when  the  system  as  a  whole  is  profitable.  For  example,  the  Power 
Company  in  this  proceeding  cannot  be  heard  to  com])lain  that  it 
should  be  absolved  from  the  fulfilment  of  its  contract  obligation 
to  the  State  to  render  service  in  return  for  its  exceedingly  valuable 
charter  grant  from  the  State  to  exercise  the  right  of  eminent  domain 
and  to  collect  tolls  and  charges  under  the  franchise  and  certificate  of 
public  convenience  Acts  of  Nevada,  which  enables  the  company  to 
enjoy  a  practical  monopoly  of  the  territory  served.  So  long  as  a 
public  utility  continues  in  the  profitable  enjoyment  of  its  corporate 
rights  and  franchises  the  law  imposes  upon  it  the  duty  of  furnishing 
adequate  facilities  to  serve  the  public  upon  its  entire  system,  and  it 
cannot  be  excused  from  performing  its  full  duty,  without  the  con- 
sent of  the  State,  merely  because  by  ceasing  operations  on  a  part 
of  its  system  the  net  returns  would  be  increased. 

"One  of  the  ])rinci]:)al  duties  of  a  ])ublic  utility  company  is  that  of 
providing  reasonable  and  adequate  facilities  for  serving  the  ])ublic 
at  just  and  reasonable  rates.  This  duty  arises  out  of  the  acceptance 
and  enjoyment  of  powers,  jirivileges,  and  property  rights  granted  by 
the  State  and  endures  so  long  as  they  are  retained.  It  represents  a 
part  of  what  the  comj^any  undertakes  to  do  in  return  for  them,  and 
its  performance  cannot  be  avoided  simply  because  it  will  be  attended 
by  some  pecuniary  loss.  See  U.  P.  R.  R.  v.  Hall,  91  U.  S.  344; 
New  Orleans  R.  R.  Co.  v.  Mississippi,  112  U.  S.  12;  St.  Louis  and 
San  Francisco  R.  R.  v.  Gill,  156  U.  S.  649;  Munn  v.  Illinois,  94 
U.  S.  113;  Baltimore  Gas  Case,  130  U.  S.  410;  Thomas  v.  Railroad 
Com])any,  101  U.  S.  71  ;  L.  S.  &  M.  S.  R.  R.  v.  Ohio.  173  U.  S. 
285;  Atlantic  Coast  Line  R.  R.  v.  North  Carolina  Commission.  206 
U.  S.  1  ;  Missouri  Pacific  Railroad  v.  Kansas.  216  U.  S.  262;  Oregon 
Railroad  and  Navigation  Co.  v.  Fairchild,  224  U.  S. ;  Chesapeake 
and  Ohio  R.  R.  v.  Public  Service  Commission  of  West  Virginia, 
242  U.  S.  603;  Minnesota  Rate  Cases,  230  U.  S.  352;  Puget  Sound 
Traction  Case,  244  U.  S.  579. 

"In  the  Gill  case,  supra  (156  U.  S.  649),  the  railroad  insisted  and 
was  able  to  prove  before  the  court  that  a  maxinnnn  3-cent  fare  law. 
a<lo])ted  by  the  Legislature  of  Arkansas,  was  actually  less  than  the 
cost  of  transporting  a  passenger  over  certain  lines  of  its   system. 


36  17    Rate    Research 


In  disposing  of  this  question,  the  United  States  Supreme  Court  said : 

"  'It  therefore  appears  that  the  allegations  made  and  the  evidence 
offered  did  not  cover  the  company's  railroad  as  an  entirety  even 
in  the  State  of  Arkansas,  but  were  made  in  reference  to  that  por- 
tion of  the  road  originally  belonging  to  the  St.  Louis,  Arkansas 
and  Texas  Railway,  and  extending  from  the  northern  boundary  of 
Arkansas  to  Fayetteville  in  said  State.  In  this  state  of  facts  *  *  * 
it  could  not  claim  the  right  to  earn  a  net  profit  from  every  mile, 
section,  or  other  part  into  which  the  road  might  be  divided,  nor 
attack  as  unjust  a  regulation  which  fixed  a  rate  at  which  some  part 
would  be  unremunerative ;  that  it  would  be  practically  impossible 
to  ascertain  in  what  proportion  the  several  parts  should  share  with 
the  others  in  the  expense  and  receipts  in  which  they  participated ; 
and,  finally,  that  to  the  extent  that  the  ciuestion  of  injustice  is  to 
be  determined  by  the  effects  of  the  Act  upon  the  earnings  of  the  com- 
pany, the  earnings  of  the  entire  line  must  be  estimated  as  against  all 
its  legitimate  expenses  under  the  operation  of  the  Act  within  the 
limits  of  the  State  of  Arkansas.' 

"To  the  same  effect,  see  Puget  Sound  Traction  Case  (Seattle),  244 
U.  S.  579,  wherein  the  same  issues  were  raised  by  an  order  of  the 
Washington  Public  Service  Commission  fixing  rates.  The  court's 
decision  follows  the  reasoning  laid  down  in  the  Gill  case,  supra. 

"See  also,  the  North  Carolina  Case,  supra  (206  U.  S.),  wherein 
Chief  Justice  White  distinguished  between  a  rate-fixing  case  and 
a  service  case,  by  requiring  the  railway  company  to  perform  its  duty 
to  the  public,  even  though  the  train  service  was  performed  at  a  loss. 

"The  question  of  jurisdiction  of  this  Commission  to  act  in  the 
premises  is  raised  by  the  Power  Company,  on  the  ground  that  it  is 
acting  in  the  capacity  of  an  interstate  utility.  This  challenge  is  not 
serious,  for  the  reason  that  it  is  and  always  has  been  well  settled 
that,  in  the  absence  of  jurisdiction  by  the  National  Government,  the 
State's  power  to  act  is  just  as  clear  as  if  the  Power  Company's  prop- 
erty were  located  wholly  within  the  State  of  Nevada.  In  this  con- 
nection it  is  to  be  noted  that  the  Federal  Government  has  thus  far 
not  assumed  regulatory  control  or  jurisdiction  over  electric  power- 
and-light  companies. 

"The  question  is  raised  by  the  District  Attorney  of  Mineral  County 
in  this  proceeding  that  the  Power  Company  is  operating  within 
the  counties  of  Mineral  and  Churchill  without  having  obtained  a 
franchise,  and  investigation  proves  that  this  is  true.  But,  as  before 
stated,  the  Power  Company  is  operating  under  a  franchise  obtained 
in  Nye  and  Esmeralda  Counties  and  with  authority  of  law  for  its 
extension  into  other  counties  served  or  to  be  served.  In  any  event, 
the  point  is  immaterial  for  the  purposes  of  the  case  before  us.  The 
Power  Company  is  clearly  a  public  utility  and,  even  though  its 
operations  may  not  be  covered  by  a  franchise  in  particular  counties, 
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it  has  a  practical  monopoly  at  the  present  time  of  the  hydroelectric 
facilities  available  for  the  district  served  in  the  counties  of  Mineral 
and  Churchill.  The  right  to  regulate  a  public  utility  is  not  de- 
pendent upon  whether  it  has  a  franchise  or  not.  The  fact  that  it  is 
engaged  in  the  public  service  settles  the  question  and  makes  it 
subject  to  just  and  reasonable  regulation  by  a  commission  lawfully 
created  and  authorized  to  act.  We  find  the  Nevada-California 
Power  Company  regularly  engaged  in  the  business  of  the  public 
service  in  said  Mineral  and  Churchill  Counties,  and  must  therefore 
hold  that  it  is  a  public  utility  and  fully  under  the  jurisdiction  of 
the  Public  Service  Commission  of  this  State  for  the  purposes  of  this 
proceeding.  There  are  ample  authorities  to  sustain  the  position 
taken  by  the  Commission  regarding  the  jurisdictional  and  franchise 
questions  stated  above,  but  the  points  raised  are  so  elementary  and 
well  settled  as  adjudicated  law  that  it  does  not  seem  necessary  to 
pursue  the  matter  further  at  this  time. 

"In  view  of  all  the  facts  and  circumstances  hereinbefore  referred 
to,  the  Commission  is  of  the  opinion  that  the  application  of  the 
Power  Company  to  withdraw  its  Pacific  Division  lines  entirely 
from  the  State  of  Nevada  should  be  denied  and  that  that  portion  of 
its  application  for  authority  to  withdraw  the  Hawthorne-Fairview 
line  should  provisionally  be  denied,  with  the  understanding  that  if 
the  Nevada  Wonder  Mining  Company  gives  notification  that  it  has 
no  further  use  for  power  service  and  that  there  is  no  other  business 
available  in  said  Wonder  and  Fairview  Districts  the  company  may 
make  application  to  the  Commission  for  the  purpose  of  selling  and 
transferring  said  Fairview  line  into  other  sections  of  Nevada  where 
it  can  be  productively  used." 

OHIO 

620 — Factors  Affecting  Rates 

Cleveland  Telephone  Company.  Application  for  an  Increase  in  Rates 
for  Telephone  Service  in  the  City  of  Cleveland,  Ohio.  Decision  of 
the  Ohio  Public  Utilities  Commission,  Fixing  Rates.     May  12,  1920. 

The  Cleveland  Telephone  Company  filed  its  application  for  a  modifi- 
cation of  a  former  order  of  the  Ohio  Commission  fixing  the  rates  for 
telephone  service.  The  Company  alleges  that  under  the  rates  now  in 
effect  it  is  not  receiving  an  adequate  return  on  its  investment.  The 
Commission  says : 

"Cleveland  is  the  sixth  city  of  the  United  States.  It  is  and  has  been 
growing  by  leaps  and  bounds.  In  said  city  the  Cleveland  Telephone 
Company  has  an  investment  of  upwards  of  seventeen  and  a  half 
million  dollars  in  its  plant,  with  which  it  is  attempting  to  furnish 
service  to  the  rapidly  growing  city  and  keep  pace  with  its  progress. 
If  it  does  this,  it  must  in  the  near  future  expend  millions  of  dollars 
more.  There  is  no  need  to  mince  words  in  discussing  the  situation. 
Conditions  must  be  met  as  they  exist.     A  utility  cannot  expand  and 
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meet  ever-increasing  demand  unless  the  public  will  grant  to  it  a 
sufficient  income  to  enable  it  to  do  so.  Cleveland  cannot  afford  to 
be  without  the  best  possible  service  which  can  be  furnished,  and  its 
most  enterprising  citizens  do  not  desire  that  it  should  be. 

"The  figures  submitted  of  the  receipts  and  expenditures,  and  verified 
by  an  examination  of  the  records,  show  that  under  present  conditions 
one  of  two  things  must  follow — either  the  Telephone  Company 
must  cease  to  grow  and  to  maintain  its  plant,  or  it  must  receive  more 
revenue. 

"About  two  years  ago  this  Commission  permitted  the  Telephone 
Company  to  put  in  Measured  Service,  which  was  the  first  experi- 
ment of  the  kind  in  this  State.  At  that  time  a  schedule  of  rates  to 
be  charged  under  the  new  system  was  filed  and  permitted  to  go  into 
effect.  Necessarily,  it  was  a  mere  estimate.  After  more  than  a 
year's  operation  under  this  schedule  the  Commission,  of  its  own 
initiative,  instituted  an  investigation  for  the  purpose  of  determining 
the  kind  and  character  of  service  which  was  being  rendered,  and 
to  ascertain  whether  or  not  the  schedule  of  rates  under  which  the 
Company  was  operating  was  fair  and  reasonable. 

"During  the  pendency  of  this  investigation  a  new  schedule  was  filed 
by  the  Company,  together  with  an  application  for  a  modification  of 
the  former  order." 

781 — Adequacy  of  Service. 

"The  change  to  measured  service  would  of  itself  cause  some  inter- 
ruption, but  the  extraordinary  demands  made  upon  the  company 
growing  out  of  war  conditions,  the  difficulty  in  securing  labor  and 
material  and  the  fact  its  force  has  been  twice  temporarily  depleted 
by  epidemics,  seemed  to  have  been  the  chief  cause  of  inadequate 
service.  The  company  appears  to  have  been  diligent  in  its  efforts 
to  maintain  its  plant  and  make  extensions  in  so  far  as  it  could 
secure  material  and  labor  so  to  do. 

"It  is  urged  by  the  representatives  of  the  city  that  the  company 
should  return  to  the  flat-rate  basis  as  a  means  of  bettering  the  ser- 
vice, but  the  Commission  does  not  take  this  view.  There  can  be  no 
disputing  the  fact  that  at  times  the  service  has  been  bad,  but  the 
defect  was  in  spite  of  and  not  because  of  the  measured  service. 
The  records  show  that  the  measured  service  has  eliminated  thou- 
sands of  useless  calls  daily,  and  to  that  extent  lessened  the  abuse 
incident  to  unlimited  service.  It  also  results  in  more  equitably 
distributing  the  burden  of  maintaining  the  plant,  making  the  large 
user  pay  in  proportion  to  his  use.  Recent  investigation  by  the  Com- 
mission's experts  show  that  there  is  a  gradual  improvement  of  the 
service,  and  we  shall  confidently  expect  and  insist  upon  a  still  fur- 
ther improvement  in  the  near  future. 
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"When  the  telephone  company  instituted  measured  service  it  was 
difficult  to  arrange  a  rate  schedule  which  would  meet  the  require- 
ments and  properly  distribute  the  burden  of  maintaining  the  plant, 
and  after  nearly  two  years  of  operation  we  have  the  benefit  of 
actual  experience  which  indicates  the  advisability  of  re-arranging 
the  schedule  in  various  respects.  While  this  investigation  was  in 
progress  the  Commission  spent  two  days  in  the  City  of  Cleveland 
taking  testimony,  and  every  subscriber  who  had  a  complaint  was 
given  an  opportunity  to  be  heard.  About  thirty  witnesses  appeared, 
and,  while  there  was  some  severe  criticism  of  the  service,  the  chief 
cause  of  complaint  was  regarding  the  disputes  which  arose  as  to  the 
number  of  excess  calls  charged  to  subscribers.  This  was 'particu- 
larly true  regarding  the  four-party  Residence  Service,  where  meters 
cannot  be  used  to  accurately  register  the  number  of  calls,  but 
where  reliance  must  be  placed  upon  the  skill  and  accuracy  of  the 
operator,  and  where  also  it  is  possible  for  one  subscriber  to  fraudu- 
lently shift  his  call  to  others  on  the  same  line.  Recent  investigation, 
however,  indicates  that  since  the  operators  have  become  more 
familiar  with  the  new  system  and  more  skilled  in  ticketing,  there  is 
much  less  controversy  in  this  respect. 

"In  the  light  of  the  ex])erience  of  the  last  two  years  the  new 
schedule  has  been  so  arranged  as  to  further  reduce  friction  along 
this  line.  An  effort  has  been  made  to  ascertain  from  actual  experi- 
ence the  normal  number  of  calls  under  each  class  of  service,  and 
raise  the  base  rate  to  a  svifficient  amount  to  cover  this  normal  use, 
leaving  only  the  excess  above  that  number  to  be  paid  by  the  large 
user  on  the  excess-call  basis.  This  will  doubtless  remove  most  of 
the  disputes  of  this  nature. 

"After  a  careful  examination  of  the  proposed  schedule,  the  Commis- 
sion believes  it  should  be  approved  in  the  main,  but  that  a  larger 
number  of  calls  under  the  base  rate  should  be  allowed  to  the  four- 
party  residence  service.  The  Four-Party  Residence  Service  is  used 
by  far  the  greater  number  of  subscribers  and  is  the  average  man's 
class  of  service.  The  com])any  proposed  to  raise  the  initial  charge 
from  $2.CX)  per  month  to  $2.75  per  month,  allowing  an  increase  from 
50  calls  to  55  calls  per  month.  The  Commission  thinks  that  the 
number  of  calls  should  be  raised  to  65  per  month,  and,  with  this 
modification,  the  schedule  will  be  approved  to  become  effective 
June  1,  1920." 

ILLINOIS 

531 — Prompt  Payment  Discount 

Abbott  Light  and  Power  Company,  Application  for  Authority  to 
Revise  Its  Rate  Schedule.  Decision  of  the  Dlinois  Public  Utilities 
Commission,  Granting  the  Application.     March  1,  1920. 

The  Abbott  Light  and  Power  Company  filed  with  the  Commission  re- 
vised sheets  to  its  rate  schedules,  which  proposed  an  increase  of  one 
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cent  per  kilowatt  hour  on  the  energy  furnished  consumers.  It  is 
further  proposed  that  a  discount  of  one  cent  per  kilowatt  hour  be 
allowed  all  consumers  for  payment  within  ten  days  of  the  date  of 
bill.    The  Commission  says  : 

"From  the  evidence  in  this  hearing  it  appears  that  the  proposed 
changes  will  not  result  in  an  increase  of  the  bill  of  any  consumer 
providing  same  is  paid  within  ten  (10)  days  of  the  date  on  which 
the  bill  is  mailed  or  otherwise  delivered  to  the  consumer.  It  appears 
further  that  at  the  present  time  the  utility  is  carrying  upon  its  books 
a  large  amount  of  money  in  delinquent  bills  and  that  it  is  entitled 
to  payment  of  these  amounts.  It  appears  that  at  present,  due  to  the 
lack  of  a  provision  for  discount,  there  is  no  incentive  to  consumers 
to  pay  bills  promptly  and  that  therefore  these  bills  are  allowed  to 
run,  through  forgetfulness  or  negligence  on  the  part  of  the  con- 
sumer, until  the  aggregate  amount  represented  thereby  is  a  large 
sum.  The  utility  finds  it  is  facing  ever  increasing  expenses  of  opera- 
tion, and  the  necessity  for  paying  its  own  bills  promptly  requires  that 
its  consumers  should  likewise  pay  their  bills  promptly." 

PENNSYLVANIA 
630 — Cost  of  Supplies 

City  of  New  Castle  v.  Mahoning  and  Shenango  Railway  and  Light 
Company,  Application  For  Authority  to  Increase  Its  Rates.  Decision 
of  the  Pennsylvania  Public  Service  Commission,  Granting  an  Increase. 
March  2,  1920. 

The  City  of  New  Castle,  after  the  application  for  an  increase  in  rates 
was  made,  filed  a  complaint  against  the  Mahoning  and  Shenango  Rail- 
way and  Light  Company,  alleging  that  its  facilities  and  service  were 
unsafe  and  inadequate.     The  Commission  says : 

"It  is  to  be  observed  that  the  work  to  be  done  by  the  company  is 
quite  extensive  in  order  to  make  its  facilities  safe,  adequate  and  suffi- 
cient. The  company  signifies  its  willingness  to  do  the  work  when  in 
funds  for  that  purpose,  and  urges  the  approval  of  its  application 
for  an  increase  in  rates  that  it  may  thereby  be  supplied  with  the 
financial  faculties  required.  It  contends  that  the  tariff  now  in  force 
does  not  produce  sufficient  revenues  to  meet  the  operating  expenses, 
and  when  account  is  taken  of  taxes,  depreciation  and  a  fair  return 
on  capital  invested,  that  this  division  of  its  system  of  railways  is 
being  operated  at  a  considerable  deficit  annually.  In  this  application 
for  increased  rates  only  one  division  of  the  company's  system  which 
is  operated  in  Pennsylvania  has  been  presented  for  consideration, 
and  the  Commission  is  not  advised  what  are  the  operating  revenues 
and  expenses  on  the  entire  system  thus  operated.  Part  of  the  lines 
owned  by  the  company  are  operated  in  the  State  of  Ohio. 

"Admittedly  a  public  utility  should  not  be  required  to  furnish  its 
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service  at  less  than  cost,  or  be  deprived  of  a  sufficient  surplus  in 
addition,  out  of  earnings,  to  provide  for  depreciation  and  a  fair 
return  on  invested  capital,  providing  there  is  an  efficient  and  eco- 
nomic operation  of  the  utility  and  the  rates  required  for  this  purpose 
are  not  unjust  and  unreasonable. 

"Conceding  that  there  has  been  a  substantial  increase  in  operating 
expenses,  the  question  remains  whether  this  increased  expense  can 
not,  at  least,  be  partially  liquidated  by  a  more  efficient  and  economic 
operation  of  the  utility  than  by  resorting  to  an  undue  increase  in 
rates.  It  is  argued  with  considerable  force  that  the  purchasing 
power  of  the  dollar  is  only  about  one-half  what  it  was  prior  to 
the  World  War,  and  that  a  ten-cent  fare  under  present  high  prices 
for  labor  and  materials  is  no  more  than  the  equivalent  of  the  former 
five-cent  fare  which  was  acquiesced  in  by  the  public  without  com- 
plaint. Non  constat,  however,  that  the  five-cent  fare  was  not  pro- 
ducing more  revenue  than  the  operating  company  was  entitled  to. 
In  any  event,  considering  the  populous  district  operated  in,  we  are 
not  convinced  from  the  evidence  now  before  the  Commission  that  a 
ten-cent  fare  on  this  division  of  the  company's  system  is  either 
warranted  or  would  result  in  producing  the  desired  revenue  under 
existing  conditions. 

"While  we  are  not  disposed  to  wholly  ignore  the  urgent  demand  of 
the  company  for  additional  revenues  to  comply  with  the  order  of  the 
Commission  for  the  improvement  of  its  facilities  and  service,  the 
increased  rates  approved  will  be  made  contingent  upon  these  im- 
provements being  promptly  made.  A  safe,  adequate  and  sufficient 
service,  no  doubt,  will  contribute  to  operating  revenues,  and  the 
maintenance  of  such  service  is  the  sine  quo  non  of  a  charge  for  that 
purpose.  Pending  an  inspection  or  report  by  the  company  of  the 
completion  of  the  improvements  ordered,  made  on  or  before  October 
first  next,  permission  is  granted  the  company  to  file  a  tarifif  for  a 
seven-cent  cash  fare  or  six  tickets  for  forty  cents,  and  twenty  school 
tickets  for  one  dollar,  to  become  effective  on  one  day's  notice,  and  to 
be  in  effect  until  the  further  order  of  the  Commission." 

WISCONSIN 

300 — Investment  and  Return 

Wisconsin-Minnesota  Light  and  Power  Company,  Application  for  a 
Revision  of  the  Gas  Rates  Effective  in  the  City  of  Chippewa  Falls. 
Decision  of  the  Wisconsin  Railroad  Commission  Granting  an  Increase 
in  Rates.    May  1,  1920.     (Begun  in  17  Rate  Research  p.  115.) 

365.2 — Sinking  Fund  Methods. 

"We  refer  here  to  the  relation  of  the  manner  of  providing  for  depre- 
ciation to  the  value  to  be  used  as  a  basis  for  fixing  rates.  Provision 
for  depreciation  in  this  case  will  be  made  from  a  sinking  fund  basis, 
which  basis  assumes  that  a  part  of  the  earnings   remaining  after 
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direct  operating  expenses  have  been  met  will  be  credited  to  the  de- 
preciation reserve  so  that  the  reserve  will  be  built  up  in  part  by 
direct  charges  to  operating  expenses  and  in  part  by  interest  credited 
to  it.  The  result  of  this  is  that  to  the  extent  that  reserve  capital  is 
invested  in  property  and  plant  the  business  really  pays  interest  to  the 
reserve  for  the  use  of  such  capital.  The  fact  that  this  utility  has  not 
established  a  depreciation  reserve  does  not,  in  our  opinon,  make  it 
unfair  to  use  the  sinking  fund  basis  for  depreciation.  Depreciation 
is  an  operating  expense,  and  the  failure  of  the  utility  to  make  i)ro- 
vision  for  de])reciation  does  not  seem  to  us  to  rec[uire  that  it  be 
given  an  allowance  for  depreciation  in  a  rate  case  upon  any  other 
basis  than  that  which  would  prevail  if  it  had  recognized  its  obli- 
gation to  provide  for  the  depreciation. 

"Having  in  mind  all  the  elements  which  must  be  considered  in 
arriving  at  the  fair  value  of  the  property  in  so  far  as  the  record  in 
this  case  permits  us  to  judge  of  these  elements,  and  giving  full 
consideration  to  the  testimony  relative  to  valuation  which  has  been 
submitted  in  this  proceeding,  it  is  our  conclusion  that  a  value  of 
$106,500  is  the  fair  value  to  be  used  in  this  case." 

340— Rate  of  Return. 

"The  question  of  what  rate  of  return  should  be  considered  in  this 
case  is  one  not  as  easily  determined  as  might  be  desired.  There 
are  some  conditions  in  Chippewa  Falls  which  make  it  appear  that 
^the  company  should  not  expect  at  this  time  and  under  existing  con- 
ditions as  to  the  development  of  its  business  to  earn  the  full  return 
which  is  usually  considered  fair.  The  testimony  of  its  valuation 
engineer  is  to  the  effect  that  sales  in  Chippewa  Falls  have  not 
reached  the  point  of  saturation,  and  this  testimony  is  borne  out  by  a 
comparison  of  the  conditions  in  Chippewa  Falls  with  conditions  in 
other  plants.  Sales  per  meter  are  somewhat  low.  the  number  of 
meters  per  mile  of  main  is  also  somewhat  low,  and,  naturally,  the 
sales  per  mile  of  main  are  lower  than  in  other  communities.  It 
seems  clear  that  there  is  considerable  room  for  development  of  the 
business  on  the  basis  of  the  present  distribution  system.  In  fact, 
the  degree  of  saturation  attained  leads  us  to  believe  that  the  property 
should  still  be  considered  in  the  development  stage  and  that  a  return 
of  8%  upon  it  is  not  to  be  expected  until  some  further  development 
has  been  reached.  To  consider  this  property  as  still  in  the  develop- 
mental stage  may  seem  inconsistent  with  the  fact  that  it  has  been  in- 
stalled for  a  great  many  years,  but  the  fact  that  sales  have  not  yet 
reached  the  saturation  point,  together  with  the  fact  that  during 
recent  years  the  sales  have  been  growing  very  rapidly, — at  least  up 
until  recent  months— indicates  that  the  full  development  has  not  yet 
been  reached. 

"One  other  matter  to  be  considered  in  connection  with  the  rate  of 
reUirn  is  the  fact  that  a  considerable  part  of  the  property  is  prac- 
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tically  worn  out  or  has  become  inadequate.  Both  of  the  gas  machines 
are  almost  of  an  obsolete  type,  according  to  the  testimony  of  the 
engineer  who  made  the  valuation  for  the  company,  the  holder  is 
inadequate,  and  much  of  the  equipment  is  old  and  in  poor  repair. 
In  fixing  the  valuation  at  $106,500  we  have  followed  the  principles 
laid  down  by  this  Commission  and  other  bodies  in  a  large  number 
of  cases,  feeling  that  the  determination  of  the  amount  of  the  rate 
base  could  most  properly  be  made  along  those  lines.  Considering 
the  poor  condition  of  the  property,  however,  we  think  it  unfair,  even 
aside  from  the  matter  of  the  incomplete  development  of  the  busi- 
ness, to  provide  a  rate  schedule  designed  to  yield  what  is  ordinarily 
considered  a  full  return.  In  view  of  all  the  circumstances,  we  are 
convinced  that  a  rate  schedule  provided  at  this  time  which  would 
yield  materially  more  than  a  6%  return  upon  the  property  would 
not  be  fair  to  all  the  parties  concerned. 

"Upon  the  basis  of  a  valuation  of  $106,500  a  6%  return  would 
require  $6,390  per  year,  and  since  we  have  concluded  that  with 
proper  efficiency  of  operation  during  the  last  half  of  1919  there 
should  have  been  available  $863.26  for  the  half  year  for  return  on 
the  property,  it  follows  that  in  order  to  yield  half  of  a  full  year's 
return  of  6%,  or  $3,195,  there  would  have  been  required  additional 
revenue  to  the  amount  of  $2,331.74.  This  is  equivalent  to  22.6 
cents  per  thousand  cubic  feet  of  gas  sold." 

REFERENCES 

GENERAL 

781.5 — Inductive  Interference 

Committee  on  Inductive  Interference.     Report  to  the  National  Electric 
Light   Association   at   the   Forty-third   Convention    Held    in    Pasa- 
dena. California,  May  18-22,  1920.     Pamphlet  11  pages. 

In  recognition  of  the  growing  importance  of  the  inductive  interference  siuiation, 
the  Committee  on  Inductive  Interference  was  established  at  the  beginning  of 
this  year  as  a  separate  committee. 

The  report  gives  a  resume  of  the  prominent  features  of  the  situation,  notably 
the  steadily  increasing  extent  and  seriousness  of  the  problems  involved  atten- 
dant upon  growth  of  the  line  systems  of  both  ])o\vcr  and  telephone  companies 
and  the  increasing  susceptibility  of  telephone  circuits  and  apparatus  to  disturbing 
influence,  the  fact  that  the  more  difficult  problems  are  those  involving  the  Bell 
telephone  interests,  \Vhich,  through  the  American  Telephone  &  Telegraph  Com- 
of  the  subject;  and  the  real  danger  of  development  or  establislunent  of  prac- 
pany,  have  the  services  of  a  specialized  staff  giving  thorough  study  to  all  phases 
tices  which  will  restrict  the  availability  of  these  services  to  tlie  public. 

The  situation  requires  handling  on  broad  lines  with  full  recognition  that  botli 
services  are  essential  to  the  public.  Such  handling  is  possible  only  with  full 
cooperation  between  the  interests  concerned,  based  upon  careful  investigation 
and  mutual  understanding  of  the  technical  problems  involved,  both  as  to  the 
conditions  giving  rise  to  disturbing  influences  and  as  to  the  conditions  deter- 
mining susceptibility  thereto. 
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COURT  DECISION  REFERENCES. 


224 — Rates. 


City  of  Pneblo  v.  Public  Utilities  Commission  of  Colorado,  et  a1. 
Decision  of  the  Supreme  Court  of  Colorado.  January  5,  1920. 
Rehearing  Denied  March  1.  1920.     187  Pacific  1026. 


'b 


The  Pueblo  Gas  and  Fuel  Company  maintains  a  plant  in  the  City  of  Pueblo,  for 
the  manufacture,  generation  and  distribution  of  gas  for  heating,  illuminating 
and  power  purposes,  and  operates  under  Ordinance  No.  851,  which  fixed  the 
rates  to  be  charged  by  the  gas  company  from  September  18,  1911,  up  to  and 
iiicluding  the  year  1931.  On  application,  filed  June  26,  1918,  of  the  gas  company, 
the  Public  Utilities  Commission  of  the  State  of  Colorado  made  and  entered  its 
order  raising  rates.  The  City  of  Pueblo  has  at  all  times  denied,  and  now  denies, 
the  jurisdiction  of  the  Commission  to  fix  such  rates  in  Pueblo. 

Article  10,  Sec.  3  of  the  charter  of  said  City  of  Pueblo,  which  provides  for  the 
fixing  of  rates  by  ordinance,  recites  : 

"That  rates,  fares  or  charges  shall  not  be  changed  without  examination  by  com- 
petent inspectors,  and  the  council  shall  have  power  to  inspect  the  books  and 
affairs  of  any  puljlic  utility  corporation  as  a  part  of  such  examination." 

The  same  section  of  the  Pueblo  charter  also  provides : 

"The  council  shall  have  power  by  ordinance  to  fix  and  regulate  rates,  fares  and 
charges  by  public  utility  corporations  and  to  change  the  same  every  five  years." 

In  setting  aside  the  order  of  the  Commission,  tlie  Court  says : 

"The  opinion  of  this  Court,  in  City  and  County  of  Denver  v.  Mountain  States 
Telephone  and  Telegraph  Co.  et  al,  184  Pac.  604,  was  handed  down  January 
14,   1919,  and  a  rehearing  denied  thereon   October  6,   1919.     *     *     * 

"But  for  this  provision  of  the  charter,  it  is  conceded  by  defendants  in  error 
that  the  jurisdiction  of  the  Public  Utilities  Commission  to  fix  the  rates  in 
question  would  be  settled  here  by  the  decision  in  the  telephone  case  wherein 
such  jurisdiction  was  denied.  But  it  is  now  contended  on  behalf  of  defendants 
in  error  that  by  virtue  of  this  five-year  provision  of  the  charter  of  the  City 
of  Pueblo,  said  city  has  repudiated  the  power  given  it  under  Article  20  of 
the  Constitution  ;  that  the  effect  of  such  repudiation,  so  far  as  the  fixing  of 
the  rates  of  Public  Utility  Corporations  is  concerned,  is  to  remove  said  city 
from  operation  of  said  Article  20  of  the  Constitution  and  leave  the  Public 
Utilities  Commission  with  jurisdiction  to  fix  such  rates  therein.  This  argu- 
ment is  based  upon  the  assumption  that  the  failure  and  refusal  of  the  City 
to  readjust  such  rates  oftener  than  once  in  five  years  must  necessarily  result 
in  inequality  and  injustice.  Whether  such  will  be  the  result,  time  and  experi- 
ence alone  can  demonstrate,  but  if  the  body  having  jurisdiction  to  fix  rates 
by  compulsion  fixes  a  rate  that  is  unreasonable  or  confiscatory,  nothing  is 
more  definitely  settled  than  that  the  courts,  when  applied  to  under  such 
circumstances,  will  afford  relief. 

"It  having  been  finally  determined  that  the  Public  Utilities  Commission  is 
without  jurisdiction  to  fix  rates  in  home  rule  cities,  it  is  impossible  that  that 
body  should  acquire  any  such  jurisdiction  because  such  cities  proceed  illegally 
in  the  discharge  of  that  duty,  or  fail  to  act  at  all. 

"We  are  therefore  of  the  opinion  that  every  question  raised  in  the  instant 
case  has  been  finally  settled  here  in  City  and  Countv  of  Denver  v.  Mountain 
States  Telephone  &  Telegraph  Co.  et  al.  (No.  9443)"  184  Pac.  604.  The  order 
of  the  Public  Utilities  Commission  entered  herein  is  therefore  hereby  set 
aside  and  held  for  naught." 
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COMMISSION  DECISIONS 

WISCONSIN 

300 — Investment  and  Return 

City  of  Milwaukee  v.  Railroad  Commission  of  Wisconsin,  and  the  Mil- 
waukee Electric  Railway  and  Light  Company,  Complaint  Against  In- 
crease in  Rates.  Opinion,  Order  and  Return  of  the  Railroad  Commis- 
sion of  Wisconsin  to  the  Wisconsin  Circuit  Court  of  Dane  County. 
January  5,  1920. 

The  City  of  ^^lilwaukee  filed  a  complaint  with  the  AX'isconsin  Circuit 
Court  of  Dane  County  to  review  the  Wisconsin  Railroad  Commission's 
orders  of  June  1,  1918,  and  October  30,  1919,  in  the  case  of  the  Mil- 
waukee Electric  Railway  and  Light  Company,  alleging  ( 1 )  "that  there 
was  a  binding  franchise  limitation  under  which  the  fares  in  the  City  of 
Milwaukee  could  not  exceed  5c.;  (2)  that  the  valuation  was  excessive 
for  various  reasons  and  is  in  fact  fixed  by  a  decision  of  the  Supreme 
Court  in  the  case  of  T.  \l.  E.  R.  &  L.  Co.  vs.  Railroad  Commission, 
169  \A"is.  421.  In  relation  to  this  matter  the  position  of  the  City 
Attorney  is  that  the  Railroad  Commission  is  bound  by  the  valuation  of 
1910  and  that  this  should  be  brought  down  to  date  instead  of  making  a 
new  valuation.  (3)  That  the  earnings  of  the  company  in  the  past  have 
been  excessive  and  that  these  excess  earnings  should  be  used  by  the 
company  in  paying  increased  costs  of  operation  before  any  fares  are 
raised  in  the  Milwaukee  district ;  (4)  that  the  depreciation  reserve  set 
aside  is  larger  than  the  actual  accrued  depreciation  and  that  the  value 
used  by  the  Commission  is  too  large  to  this  extent;  (5)  that  the  rate 
of  fares  fixed  are  excessive  and  will  give  too  large  a  return  ;  ( 6 )  that 
an  unrea.sonable  burden  has  been  placed  u]3on  riders  in  the  single  fare 
area  by  requiring  them  to  meet  alleged  deficits  in  the  sul)urban  area." 

224.5— Rates  Fixed  by  Contract. 

Regarding  the  City's  contention  that  by  Section  6  of  the  city  ordinance, 
the  rate  of  fare  shall  not  exceed  5  cents  for  a  single  fare,  the  Com- 
mission says : 

"This  is  purely  a  question  of  law.    We  have  considered  the  question 
carefully  in  view  of  the  decisions  of  our  own  Supreme  Court  and 
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the  Supreme  Court  of  the  United  States.  It  is  our  judgment  that 
this  contention  of  the  City  Attorney  cannot  be  sustained  and  we  be- 
heve  it  to  be  the  clearly  established  law  of  this  state  that  when  the 
state  exercises  its  power  of  control  over  such  rates  and  delegates  the 
exercise  thereof  to  the  administrative  body — the  Railroad  Commis- 
sion— that  the  full  power  in  connection  with  such  rates  is  vested  in 
the  Commission.     This  is  our  understanding  of  the  decisions." 

310— Valuation. 

"The  question  of  valuation  of  this  property  has  been  gone  into  by  the 
Commission  not  only  in  the  decision  of  August  23,  1912,  10  W.  R. 
C.  R.  page  1  et  seq.,  in  the  Service  Case,  13  W.  R.  C.  R.  page  178, 
et  seq.,  the  Woehsner  Case,  15  W.  R.  C.  R.  724;  but  has  been  subse- 
(juently  intensively  studied  in  connection  with  the  decisions  of  Jime 
1,  1918,  found  in  21  W.  R.  C.  R.  page  1,  et  seq.;  the  decision  of 
April  4,  1919,  the  decision  in  which  case  is  a  part  of  the  record  herein 
but  is  not  appealed  from.  In  view,  however,  of  the  contentions 
made  by  the  various  parties  to  these  proceedings  and  in  view  of  the 
exhibits  placed  before  the  court  in  the  hearing  under  review,  some 
further  discussion  of  the  question  of  values  appears  not  unwarranted 
at  this  time.     *     *     * 

The  Commission  in  its  decision  of  August  23,  1912,  found  the  value  of 
the  railway  property  for  the  purposes  of  that  case  as  being  about 
$10,300,000  as  of  January  1,  1910,  which  value,  however,  did  not  in- 
clude certain  railway  property  then  belonging  to  The  Milwaukee  I.ight, 
Heat  and  Traction  Company  which  afterwards  came  within  the  single 
fare  area  upon  the  extension  of  that  area  by  subsequent  decisions  of  the 
Commission.  After  the  consolidation  of  various  street  car  companies, 
which  took  place  before  1897.  certain  property  belonging  to  the  dif- 
ferent lines  consolidated  was  discarded  or  replaced  by  other  property 
and  extensions  and  improvements  took  place,  and  the  question  of  the 
fair  value  of  the  property  as  of  January  1,  1897,  has  been  a  matter  of 
contention  between  the  company  and  the  city  during  all  the  years  since 
the  question  of  the  fare  rates  in  the  City  of  Milwaukee  arose  at  the 
time  of  Judge  Seaman's  decision.  On  the  part  of  the  company,  it  has 
always  been  claimed  that  the  actual  cash  investment  in  the  railway 
property  as  of  January  1,  1897,  was  not  less  than  $8,885,000.  On  the 
part  of  the  city  this  has  been  denied  and  the  city  has  continuously 
claimed  that  the  fair  value  of  the  railway  property  in  existence  on 
January  1,  1897,  did  not  exceed  $4,488,408.25.  The  Commission  com- 
menced its  examination  of  the  property  for  purposes  of  valuation 
about  1907.  Its  engineers  made  an  inventory  of  the  property  and  a  re- 
production cost  estimate  as  of  January  1.  1907,  and  later  another  re- 
production cost  estimate  as  of  January  1,  1910,  the  1910  valuation 
being  based  largely  upon  the  inventory  used  as  of  1907  amplified  to 
include  physical  inventory  of  the  additions  to  property  between  1907 
and  1910.  Not  only  the  inventory  thus  arrived  at  but  the  unit  values 
based  upon  the  different  units  by  the  Commission  in  these  reproduction 
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cost  estimates  have  always  been  attacked  and  questioned  by  the  com- 
pany since  made. 

Practically  the  only  inventory  of  the  actual  property  in  existence  as  of 
about  January  1,  1897,  is  the  inventory  made  by  W.  J.  Clark  of  the 
General  Electric  Company  who  placed  upon  this  inventory  a  reproduc- 
tion cost  of  $5,153,000.  ^This  valuation  by  Clark  was  a  reproduction 
cost  estimate.  It  was  before  Judge  Seaman  at  the  time  he  rendered 
his  deci-sion  and  was  before  the  Commission  at  the  time  it  rendered  the 
decision  of  August  23,  1912,  and  in  connection  with  the  latter  decision, 
the  Commission's  engineers  rechecked  this  inventory  and  placed  their 
own  unit  costs  upon  the  various  units,  arriving  at  a  reproduction  cost 
of  $4,488,000.     The  Commission  says : 

"As  the  amount  of  cash  investment  by  the  security  holders  of  the 
respondent  company  on  January  1,  1897,  depends  somewhat  upon 
the  value  placed  upon  certain  exchanged  securities,  it  is  somewhat 
difficult  to  arrive  at  what  can  be  stated  as  accurately  measuring  the 
actual  cash  investment  of  the  security  holders.  Judge  Seaman  fixed 
this  amount  at  $8,885,644.17.  He  found,  however,  that  his  figure 
would  not  meet  the  issue  as  it  was  the  value  of  the  investment  and 
not  the  amount  paid  which  must  control.  The  actual  historical  in- 
stallation costs  of  the  actual  physical  units  in  existence  on  January  1, 
1897,  has  never  been  ascertained.  It  was  probably  less  than  $7,000,- 
000.  It  was  shown  that  some  part  at  least  of  the  property  was  pur- 
chased at  costs  considerably  above  those  prevailing  in  1897  and  later. 
Reproduction  cost  of  these  units,  judge  Sherman  found,  would  ex- 
ceed $5,000,000.  As  we  have  shovvn  in  the  decision  21  W.  R.  C.  R., 
page  34.  ct  scq..  Judge  Seaman  evidently  arrived  at  the  figure  of 
$7,000,000  as  representing,  for  the  purposes  of  the  case  at  the  time 
it  was  heard,  the  fair  value  of  the  investment  in  1897  for  rate- 
making  j)urposes. 

''After  the  decisions  of  the  Commission  of  August  23,  1912,  and 
November  25,  1913,  13  W.  R.  C.  R.  1,  and  on  December  5,  1913, 
the  Commission  ordered  the  Engineering  Department  to  make  a 
complete  re-inventory  and  revaluation  of  the  entire  ])roperty  of  the 
company.  This  re-inventory  and  revaluation  ordered  at  that  time 
resulted  in  the  physical  reproduction  cost  estimate  of  the  engineers 
known  as  the  valuation  of  January  1,  1914,  and  it  is  this  physical 
valuation  Mliich  the  Commission  after  considering  every  element 
in  the  case,  including  the  entire  history  of  the  ])roperty,  has  con- 
cluded is  fairly  representative  of  the  value  of  the  ])roperty  as  of 
January  1,  1914.  This  estimate  of  the  engineers  will  be  hereafter 
referred  to  as  the  valuation  of  January  1,  1914.  It  is  the  most 
carefully  made  and  elaborate  valuation  ever  made  by  the  engineers 
of  the  Commission  and  the  State  Engineering  Department.  It  is 
based  ui)chi  tlie  most  complete  and  thorough  investigation  ever  made 
by  that  Department,  both  as  to  inventory  and  unit  ])rices  used.  It 
was  made  in  pursuance  of  the  orders  of  the  Comnn'ssion  at  a  time 
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when  the  personnel  of  the  Commission  was  exactly  the  same  as  it 
was  at  the  time  of  the  decision  of  August  23.  1912.  Different 
members  of  the  staff  under  whose  direction  the  work  was  done 
were  examined  and  cross-examined  as  to  all  phases  of  the  work. 
See  21  W.  R.  C.  R.,  12,  cf  scq.  Except  for  minor  land  values,  the 
Commission  found  no  reason,  nor  was  any  testimony  introduced 
showing  why  the  Commission  should  not  accept  and  rely  upon  this 
work  of  the  Engineering  Department. 

"As  pointed  out  in  the  decision  of  June  1,  1918,  if  to  the  1910  valua- 
tion there  be  added  the  additions  per  books  to  December  31.  1913, 
it  will  be  found  that  the  value  of  the  Milwaukee  street  railway  prop- 
erty as  of  December  31,  1913,  upon  this  basis,  is  less  than  the  value 
of  the  property  of  the  Milwaukee  street  railway  as  found  in  the 
appraisals  and  valuation  by  the  engineers  as  of  January  1,  1914. 
For  some  discussion  of  this  question  see  21  W.  R.  C.  R.,  page  18, 
ct  scq.  As  pointed  out,  part  of  this  difference  is  due  to  the  different 
percentages  used  for  overhead,  the  engineers  using  substantially  15% 
for  overhead  in  this  valuation. 

"As  to  the  relative  dependability  of  the  two  inventories  and  ap- 
praisals of  January  1,  1910,  and  January  1,  1914,  there  can  be  no 
question  that  the  inventory  and  appraisal  of  1914  is  far  more  reliable 
and  dependable.  The  inventory  itself  of  1910  was  based  upon  and  is 
supplementary  to  the  inventory  and  appraisal  of  1907.  v.-hile  the 
inventory  and  appraisal  of  January  1,  1914.  is  a  complete  re-inven- 
tory and  rechecking  of  the  entire  physical  property  of  the  company. 
The  January  1,  1914,  appraisal,  representing  as  it  does  a  complete 
appraisal  and  inventory  of  the  physical  property  of  the  company  made 
with  great  care  and  in  the  greatest  detail,  must  necessarily  be  more 
dependable  and  reliable  as  a  basis  for  the  determination  of  value 
than  are  any  of  the  early  inventories  and  appraisals. 

"The  question  arises,  therefore,  whether  this  Commission  should  dis- 
regard the  work  of  the  Engineering  Department  resulting  in  its 
valuation  of  January  1.  1914,  and  if  it  is  not  justified  in  disregarding 
it  but  must  and  should  consider  it,  then  what  effect  should  be  g-iven 
to  It.  As  w^e  have  shown,  there  is  no  reason  to  question  the  fairness 
of  this  appraisal  either  as  to  inventory  or  unit  prices  used.  There 
appears  to  be  no  question  but  that  the  engineers  proceeded  on  correct 
legal  principles  in  making  the  valuation.  Is  it  so  out  of  line  widi 
any  other  of  the  elements  which  must  be  considered  in  connection 
with  arriving  at  a  fair  value  of  the  property  as  to  warrant  the  Com- 
mission in  disregarding  it?  At  this  point,  it  may  be  well  to  revert 
to  some  fundamental  legal  principles  relating  to  valuation."  (Citing 
Cases.)    *     *    * 

"In  Denver  vs.  Denver  Union  Water  Comi)any,  246  U.  S.  178.  it  was 
held  that  it  was  proper  to  estimate  complainant's  property  on  a 
basis  of  present  market  \alue  as  to  land  and  rei)roduction  cost  less 
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depreciation  as  to  structures,  but  it  was  not  held  that  this  was  the 
only  proper  basis  on  which  to  hx  values  for  rate-making  purposes. 

"One  of  the  elements  wliich  has  always  been  given  consideration  is 
investment  prudently  made.  This  element  is  unquestionably  one  of 
the  more  important  elements  and,  at  a  time  of  very  widely  fluctuated 
unit  costs  and  abnormal  conditions,  should  have,  as  we  have  said  in 
various  cases,  a  large  influence  in  determining  the  final  value.  See 
the  discussion  of  this  question  in  our  decision  of  |une  1,  1918,  21 
\\\  R.  C.  R.,  19  et  seq.,  24  ct  seq. 

"In  arriving  at  our  conclusion  that  the  engineers'  valuation  of  1914 
fairly  represented  the  value  of  the  proi)erty  as  of  that  date,  and  that 
the  fair  value  for  rate-making  purposes  could  be  based  on  that 
valuation,  with  additions  to  property  since,  the  Commission  took 
into  consideration  all  of  the  elements  which  have  been  referred  to, 
including  the  question  of  prudent  and  wise  investment.  If  invest- 
ment is  not  given  some  weight  in  connection  with  this  matter  of  de- 
termining fair  value,  then  under  present  conditions  we  have  very 
violent  changes  in  value  enormously  increasing  the  amount  upon 
which  the  public  must  pay  rates  and  at  the  same  time  the  likelihood 
that  investments  made  at  present  high  costs  would  be  given  no 
effect  in  the  future,  were  unit  costs,  as  is  in  the  end  likely,  to  become 
considerably  lower  than  at  present.  In  other  words,  while  we  must 
recognize  the  principle  set  forth  in  the  cases  just  quoted,  fair  value 
must  in  the  end  be  based  u])on  sound  judgment  taking  all  elements 
into  consideration.  To  say  on  the  one  hand  that  investment  or  his- 
toric cost  is  the  sole  criterion  may  lead  to  an  unwise  judgment,  as 
much  as  to  say  that  the  fair  value  is  in  all  cases  controlled  by  repro- 
duction cost  on  prevailing  unit  prices.  Evidently  the  Supreme  Court 
of  the  United  States  had  such  a  situation  as  at  present  exists  directly 
in  mind  when  in  the  Consolidated  Gas  Company  case  (212  U.  S. 
19,  p.  52)  it  said: 

"  'We  do  not  say  that  there  may  not  possibly  be  an  exception  to  it 
when  the  ])roperty  has  increased  so  enormously  in  value  as  to  render 
a  rate  permitting  a  reasonable  return  upon  such  increased  value 
unjust  to  the  public.  How  such  facts  should  be  treated  is  not  a 
question  now  before  us,  as  this  case  does  not  present  it.  We  refer 
to  the  matter  only  for  the  ])urpose  of  stating  that  the  decision  herein 
does  not  present  an  inquiry  into  the  question  when,  if  ever,  it  should 
be  necessarily  presented.' 

"What  is  there  said  is  subject  only  to  this  criticism:  Thai  the  word 
'value'  might  l)e  taken  as  being  absolutely  synonymous  with  'ex- 
change value,'  which  in  turn  might  be  taken  as  depending  upon 
])revailing  unit  j^rices.  The  point  is  that  the  Supreme  Court  of  the 
United  States  clearly  recognized  that  a  situation  might  arise  where 
re])roduction  cost  on  greatly  enhanced  unit  ])rices  must  not  be  given 
a  controlling  influence.     .\nd  it  is  well   perhaps  to  ])oint  out  here 
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that  the  unit  prices  used  in  the  valuation  of  1914  were  not  inflated  or 
war  unit  ])rices,  l)ut  prices  which  can  be  said  to  have  represented  nor- 
mal installation  prices  largely  prevailing  during  the  periods  of  con- 
struction of  the  company. 

"W^e  have,  then,  an  engineer's  physical  valuation  fairly  made  under 
normal  conditions,  just  and  fair  in  itself  both  to  the  public  and  to 
the  company  as  one  of  the  elements  for  arriving  at  fair  valuation. 
The  Commission,  however,  did  not  rest  upon  this  element  alone,  but 
took  into  consideration,  as  we  have  said,  all  other  elements,  includ- 
ing that  of  prudent  investment. 

"In  our  decision  of  June  1,  1918.  we  discussed  this  question  of  in- 
vestment at  length  and  made  quite  a  study  of  what  we  considered 
to  represent  investment  reasonably  and  prudently  made  by  the  se- 
curity holders  of  the  company.  We  will  not  repeat  what  we  there 
stated.  This  was  not  the  only  element  which  was  taken  into  consid- 
eration. All  other  elements  referred  to  in  the  cases  were  considered 
by  the  Commission  in  arriving  at  its  final  valuation,  including  the 
elements  of  going  value,  the  ciuestion  of  depreciation,  depreciation 
reserves  and  assets  covering  depreciation  reserves,  working  capital, 
materials  and  supplies,  etc.  As  is  often  said,  as  to  the  weight  that 
is  to  be  given  to  all  the  different  elements,  this  is  a  matter  resting 
upon  sound  judgment. 

"In  the  engineering  valuations  of  1907,  1910  and  1914,  made  by  the 
Commission's  engineers,  as  well  as  in  all  engineering  estimates  made 
by  representatives  of  the  company  or  city,  certain  so-called  common 
property  was  considered  and  apportioned  between  the  various 
utilities,  such  as  railway,  electric  and  heating.  Power  property, 
l^ower  lines,  buildings,  etc.,  often  had  a  common  use.  Their  value 
therefore  had  to  be  apportioned  between  the  different  utilities.  Such 
apportionments  were  attempted  to  be  made  upon  the  use  of  the 
l)roperty  at  the  time  the  different  valuations  were  made,  but  the  use 
of  so-called  common  property  changed  from  time  to  time,  and 
property,  the  value  of  which  would  be  api)orti()ned  on  the  use  as 
of  the  time  when  the  valuation  was  made,  would,  if  reap])ortioned 
upon  the  use  as  of  January  1,  1914,  receive  a  materially  different 
apportionment.  The  relative  growth  of  the  several  utilities  of  the 
company  has  been  such  that  the  proportionate  use  of  the  joint  ])rop- 
erty  by  each  utility  has  changed  with  the  passage  of  time.  This  fact, 
as  we  shall  hereafter  more  clearly  show,  not  only  makes  it  extremely 
difficult,  if  not  impossible,  to  build  up  a  present  fair  \alue  for  any 
single  utility  of  the  company  by  sim])ly  taking  the  valuation  of 
any  utility  at  an  early  period  and  making  book  additions  to  that 
utility  thereafter,  but  also  makes  a  comparison  between  investment 
costs  of  any  one  utility  per  books  and  the  valuation  of  1914  for  that 
utility  not  as  valuable  for  comparative  purposes  as  a  comparison  of 
total  investment  of  all  utilities  of  the  company  with  the  total  valua- 
tion of  all  utilities  as  of  January  1,  1914.     So  in  the  decision  of  June 
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1,  1918,  the  comparison  is  made  on  the  basis  of  investment  in  all 
property  and  values  of  all  property  of  the  Milwaukee  Electric  Rail- 
way and  Light  Company.  This  change  of  use  is  especially  pro- 
nounced in  relation  to  various  forms  of  electric  property  which  had 
a  common  use  and  had  to  be  apportioned.  In  making  the  appor- 
tionment of  this  common  property  the  engineers  in  arriving  at  their 
valuation  for  January  1.  1914,  apportioned  the  common  property 
on  the  use  as  of  that  date.  As  we  have  explained,  this  use  is  in 
many  respects  quite  different  from  the  use  which  had  existed  at  an 
early  ])eriod  and  of  course  is  considerably  different  from  the  use 
of  manv  elements  of  the  common  property  as  used  today.  The  com- 
parison between  investment  and  engineering  values  was  therefore 
made  in  the  June  1st  decision  as  to  the  property  as  a  whole. 

"P^or  the  purposes  of  making  this  comparison  the  Commission  took, 
though  it  has  never  finallv  decided  the  matter,  the  investment  in  the 
electric  utility  of  January  1,  1897,  to  be  around  $1,300,000  or  $1.- 
372,137.61.  The  company  claims  this  investment  figure  is  many 
hundreds  of  thousands  of  dollars  below  the  actual  cash  investment 
at  the  time.  P'or  the  reasons  shown  in  our  June  1,  1918,  decision, 
the  reasonable  and  legitimate  investment  in  the  railway  property 
w^as  taken  as  being  substantially  represented  by  the  figure  $7,000,000 
and  here  it  may  be  well  to  call  attention  to  the  fact  that  this  $7,000,- 
000  is  not  taken  by  the  Commission  as  necessarily  representing  the 
actual  installation  cost  of  the  various  elements  considered  separateh' 
which  went  to  make  up  the  railway  property  in  existence  on  Janu- 
ary 1,  1897.  Nor  is  it  taken  as  necessarily  representing  all  of  the 
cash  which  may  have  been  actually  invested  in  the  railway  ])roperty 
as  of  January  1,  1897.  It  did  and  does  represent  in  the  opinion  of 
the  Commission  as  near  as  can  be  arrived  at  what  Judge  Seaman 
calls  the  fair  value  of  the  investment  or  what  would  be  a  fair  invest- 
ment figure  to  take  as  of  January  1.  1897.  The  actual  cash  invested 
was  found  by  Judge  Seaman  to  be  not  less  than  $8,885,000  but  he 
found  it  unnecessary  to  finally  adopt  that  figure  for  the  purposes  of 
the  case.  As  we  have  shown  in  our  June  1.  1918.  decision,  reason- 
able investment  may  not  always  be  the  same  as,  and  in  fact  in  manv 
instances  may  be  somewhat  different  from  the  so-called  historical 
costs,  using  the  words  'historical  costs'  as  including  only  the  actual 
installation  cost  of  the  various  elements  of  property  then  in  exist- 
ence. The  actual  historical  cost  of  the  property  in  the  sense  above 
referred  to  ij,  actually  unascertainable.  The  Clark  appraisal  of  Jan- 
uary 1.  1897,  the  Commission's  revaluation  of  his  appraisal  nianv 
years  afterwards,  t^lie  city's  various  attempts  to  appraise  the  property 
of  January  1.  1897,  are  engineering  reproductive  estimates  of  prop- 
erty as  of  January  1.  1897.  Using  the  figures  above  set  forth  as  a 
basis  to  fairly  represent  legitimate  investment  as  of  January  1,  1897. 
the  comi)arison  was  made  in  the  June  1st  decision  with  the  engineers' 
valuation  of  January  1,  1914.  the  investment  prices  on  the  figures 
thus  used  were  for  January   1.   1914.   for  all  property  of  the  Mil- 
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waukee  Electric  Railway  and  Light  Company  either  $26,088,604 
or  $26,160,000  as  compared  with  the  actual  physical  valuation  of  the 
property  as  of  January  1,  1914,  of  $26,093,372." 

314 — Overhead  Charges. 

"In  connection  with  this  valuation  of  January  1,  1914,  the  most  com- 
plete study  of  overheads  was  made  that  has  ever  been  made  by  the 
Engineering  Department.  Experience  has  led  the  Cominission  to 
have  not  the  slightest  (juestion  as  to  the  ])ropriety  of  the  overhead 
used  by  the  engineers  in  this  valuation.  The  history  of  overheads 
as  tised  by  the  \\'isconsin  Commission  may  be  briefly  stated  prac- 
tically in  the  words  of  a  former  member  of  the  Commission.  The 
Commission  began  its  work  by  allowing  10%  on  the  total  cost  of  the 
work,  including  land,  for  organization,  administration  and  engi- 
neering expenses  and  for  interest  during  construction  and  contin- 
gencies. This  allowance,  however,  was  soon  found  to  be  too  low, 
and  was  therefore  increased  to  12%.  Soon  after  this  change  was 
-made,  the  Commission  entered  upon  a  more  extensive  investigation 
of  these  charges  with  the  result  that  the  allowance  for  overhead 
items  was  increased  to  15%  on  the  total  cost  of  the  plant,  including 
land.  This  allowance  of  15'/;  may  be  compared  with  the  allowance 
of  some  other  Commissions  in  the  United  States. 

'Tn  New  York  the  Commission  for  the  First  District  has  allowed 
from  15%   to  21.8%.     See  Mayhew  vs.  Kings  County  Ltg.  Co.  2 

P.  S.  C.  R.  (1st  Dist.)  659 21.8%.    Re  Oiiccnshoro,  2  P.  S. 

C.  R.  (1st  Dist.)  544- 19%o. 

"And  in  Re  Bronx  Gas  &  Elcc.  Co.  (N.  Y.  1st  Dist.)  P.  U.  R.  1916 
A  440,  where  the  records  of  the  company  failed  to  show  the  amount 
expended  for  such  ])ur];)Oses,  an  allowance  of  20%  was  made  to 
cover  engineering,  supervision,  contractors'  profits,  contingencies 
and  incidentals. 

'Tn  Fuhruian  x^s.  Buffalo  Gen.  Elec.  Co.  3  P.  S.  C.  R.  (2nd  Dist.) 
739,  the  allowance  was  16^%. 

'Tn  Montana  W .  &  S.  Ry.  Co.  vs.  Morley,  5  Mont.  R.  C.  R.  65,  the 
allowance  was  held  to  lO'^r  ,  but  on  application  to  the  Federal  Court 
for  injunctional  relief,  {udge  Hunt  allowed  25%  for  overheads. 
Montana  \\\  &  S.  Ry.  Co.  vs.  Board,  198  Fed.  991. 

"In  another  Federal  Court  case  on  appeal   from  an  order  of  the 
Arizona  Commission,  Judge   Morrow  held   that   the   Commission's 
estimate  of  12%   for  overheads  was  too  low.     Bonbright  vs    Corp 
Com.  210  Fed.  44.        . 

"The  California  Commission  allowed  15%  in  City  of  Palo  Alto  vs 
Palo  Alto  Gas  Co.,  2  Calif.  R.  C.  R.  300. 

"In  the  valuation  by  the  Great  Britain  Railwav  &  Canal  Commission 
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of  the  property  of  the  National  Telephone  Company,  the  Commis- 
sion added  31.47(  of  the  reproduction  cost  of  over  ten  mihion  pounds 
sterling.    The  case  is  reported  in  16  Am.  T.  &  T.  Co.  Com.  L.  491. 

"The  New  Hampshire  Commission  allowed  15'/  in  re  Berlin  El. 
Lt.  Co.  3  N.  H.  P.  S.  C.  174,  21  Am.  T.  &  T.  Co.  Com.  L.  781. 

•Tn  re  Appl.  Lincoln  Tel.  &  T.  Co  19  Am.  T.  &  T.  Co.  Com.  L.  134, 
the  Nebraska  Commission  was  convinced  that  17.2%  allowed  by  the 
engineers  was  conservative  and  remarked  that  many  commissions 
allow  over  20'/   for  these  items. 

'Tn  re  Public  Ser.  Gas  Co.,  1  N.  J.  P.  U.  C.  433.  15  Am.  T.  .^  T. 
Co.  Com.  L.  354,  the  allowance  was  17.6'/  . 

'Tn  the  Des  Moines  Gas  decision  which  withstood  attack  in  the  Su- 
preme Court,  the  allowance  was  15'/.  Des  Moines  Gas  Co.  vs.  Des 
Moines,  238  U.  S.  153." 

(To  be  Continued) 

PENNSYLVANIA 
224 — Rates 

Borough  of  Lansdowne,  et  al,  v.  John  M.  Drew,  Complaint  Against 
Increase  in  Rates.  Decision  of  the  Pennsylvania  Public  Service  Com- 
mission. Sustaining  the  Complaint.     March  2,  1920. 

In  December,  1917,  the  Commission  issued  a  Certificate  of  Public 
Convenience  to  John  M.  Drew,  which  was  extended  in  November, 
1918,  under  which  he  has  operated  a  line  of  motor  busses  in  Delaware 
County  from  Darby,  through  the  Borough  of  Lansdowne,  to  the  Sixty- 
ninth  Street  Terminal  of  the  Philadel]:)hia  Rapid  Transit  Company's 
s}-stem  in  Upper  Darby  Township. 

The  respondent  filed  a  new  tarifif  in  which  he  proposed  to  increase  his 
rates.  The  complainants  allege  that  the  increase  w^ould  be  unreasonable 
and   unjustly   discriminatory.      The   Commission   says : 

"It  is  not  to  be  ]iresumed  that  the  Commission  will,  or  should, 
attempt  to  regulate  small  auto-bus  or  other  vehicular  concerns  under 
the  same  standards  of  valuation  and  rates  of  return  that  apply  to 
utilities  in  which  ca])ital  in  large  amount  is  invested  by  incorporated 
companies.  Elements  such  as  the  employment  of  individual  time 
and  talents  in  the  develo])ment  of  such  businesses,  and  which  deserve 
reward  entirely  ajiart  from  any  measure  of  fixed  return  upon  the 
meager  amounts  of  cai)ital  invested,  must  be  considered  if  these  small 
and  worthy  enterprises  are  to  be  encouraged  in  giving  the  best 
possible  public  service.  But  it  must  also  be  considered,  as  in 
the  respondent's  case,  that  such  utilities  are  given  free,  excepting 
only  a  few  inconsequential  local  assessments  or  taxes,  e.xclusive 
rights    of    way    over    streets    and    highways    maintained    at    public 
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expense,  and  all  the  benefits  of  police  and  other  protection  which 
the  State  and  local  communities  furnish. 

"In  declining  to  permit  the  tariff  of  increased  fares  to  go  into  eft'ect 
at  this  time,  the  Commission  does  so  with  a  view  of  permitting  the 
respondent  to  renew  application  within  a  reasonable  time  in  the 
future,  if  the  necessity  for  business  extension  and  development,  or 
other  causes,  shall  warrant.  To  do  so,  however,  will  require  that 
the  respondent  shall  so  order  his  business  accounts  and  management 
as  shall  make  clear  the  claims  upon  w^hich  he  may  justify  increase 
in  the  filed  tariff." 

PENNSYLVANIA 

129.3 — Refusal  of  Service 

George  W.  Bryson  v.  Greencastle  Light,  Heat.  Fuel  and  Power  Com- 
pany, Complaint  Against  Refusal  of  Service.  Decision  of  the  Penn- 
sylvania Public  Service  Commission,  Ordering  the  Company  to  Restore 
Service.      February  25.    1920. 

On  November  6.  1918,  the  Greencastle  Light,  Heat,  Fuel  and  Power 
Company  disconnected  the  residence  of  the  complainant,  George  W. 
Bryson,  No.  31  South  Carlisle  Street,  Greencastle,  from  its  service 
lines  and  refused  to  furnish  him  wuth  electric  light  service.  This 
action  was  based  on  a  claim  that  the  complainant  was  in  arrears  to 
the  amount  of  $1.66,  consisting  of  a  charge  of  $1.50  for  "reconnecting 
meter"  (when  in  the  latter  part  of  April,  1918,  he  moved  from  Allison 
Avenue  to  South  Carlisle  Street)  and  a  surcharge  of  16  cents  discount, 
not  allowed  by  the  company  because  the  reconnection  charge  had  not 
been  paid  when  the  bills  were  discounted. 

The  complainant  alleges  that  the  "reconnection  meter  charge"  is  unjust 
and  unreasonable,  and  if  so  found  by  the  Commission,  the  act  of  the 
respondent  company  in  discontinuing  and  refusing  to  furnish  service 
was  unwarranted. 

The  Commission  says : 

"The  rule  of  the  company  under  which  it  claims  the  right  to  collect 
the  charge  of  $1.50  is  as  follows: 

'■  'When  a  consumer,  at  his  own  request,  has  his  service  discontinued, 
the  charge  for  reconnecting  meter  at  the  same  or  new  locaiton,  will 
be  $1.50.' 

"Under  this  rule,  as  worded,  in  order  to  justify  the  charge  of  $1.50, 
the  meter  must  be  reconnected  and  the  company  perform  the  work 
necessary  to  reconnect  same.  In  this  case  the  meter  at  No.  31 
South  Carlisle  Street  was  not  reconnected  by  the  respondent  com- 
pany, nor  did  the  company  perform  any  actual  physical  service  in 
connection  with  the  meter. 
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"In  our  opinion,  this  rule  is  not  applicable  under  the  facts  adduced. 
It  does  not  give  notice  to  the  consumers  of  the  company  that  a  charge 
of  $1.50  will  be  made  when  a  consumer  changes  his  place  of  resi- 
dence and  service  is  furnished  at  the  new  residence  without  the 
reconnection  of  the  meter  or  the  performance  of  any  physical  service 
in  reconnecting  the  meter." 

OHIO 

112.5 — Ordinance  Rates 

United  Fuel  Gas  Company  v.  \'illage  of  New  Boston,  Appeal  From 
an  Ordinance  Fixing  Rates  to  be  Charged  for  Natural  Gas.  Decision 
of  the  Ohio  Public  Utilities  Commission,  Dismissing  the  Appeal. 
April  2.  1920. 

This  is  an  appeal  of  the  United  Fuel  Gas  Company  from  a  rate  ordi- 
nance passed  bv  the  council  of  the  village  of  New  Boston.  Ohio, 
November  24.  1919,  tixing  certain  rates  to  be  charged  for  natural 
gas  supplied  the  public  and  private  consumers  in  said  village. 

A  motion  was  filed  by  the  village  asking  that  the  appeal  be  di:3missed 
for  the  reason  that  the  Public  Utilities  Commission  has  no  authority 
in  the  premises  and  is  without  jurisdiction  to  hear  and  determine  the 
appeal. 

The  right  of  the  gas  company  to  furnish  its  product  in  said  village 
is  by  virtue  of  a  franchise  ordinance  passed  October  14,  1909,  and 
accepted  by  said  gas  company  October  22,  1909,  and  runs  for  a  period 
of  twenty-five  years. 

As  a  basis  for  its  claim  that  the  Commission  has  no  jurisdiction,  the 
motion  cites  the  following  extract  from  said  franchise  ordinance  : 

"That  said  grantee,  its  successors  and  assigns  as  a  condition  to,  and 
in  consideration  for  the  exercise  of  the  rights,  privileges,  powers, 
and  grants  herein  contained  shall  furnish  for  public  and  private 
use  to  the  said  village  of  New  Boston  and  its  inhabitants,  such 
natural  gas  at  a  reasonable  price  in  no  case  to  exceed  the  rate  of 
40  cents  per  thousand  cubic  feet  for  the  period  of  ten  years  from 
and  after  the  date  of  which  this  ordinance  shall  take  elTect  as 
hereinafter  provided,  and  to  be  thereafter  subject  to  the  provisions 
of  the  statutes  in  the  state  of  Ohio,  in  such  case  made  and  provided." 

The  Commission  says : 

"The  municipality  relies  ui)on  the  decision  of  the  supreme  court  of 
Ohio  in  the  case  of  City  of  Cincinnati  v.  Public  Utilities  Commission, 
98  O.  S.  320.  in  support  of  its  contention. 

"In  the  Cincinnati  case,  the  court's  decision  was  based  upon  the  fact 
that  the  franchise  ordinance  'included  a  provision  that  the  grant  is 
subject  to  the  right  of  the  city  to  regulate  the  price  of  natural  gas 
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from  time  to  time  as  provided  by  law,'  and  that  the  grant  to  the 
gas  company  was  'subject  to  and  dependent  on  the  right  reserved  to 
the  city  to  fix  the  price  of  gas  from  time  to  time  as  provided  by  law.' 

"We  do  not  think  that  this  decision  is  applicable  to  this  case.  The 
Commission  has  not  before  it  the  entire  franchise  ordinance,  but 
as  the  section  above  quoted  is  all  that  was  submitted  by  either  of 
the  parties,  it  assumes  that  that  provision  contains  all  that  is  said 
in  the  franchise  ordinance  with  reference  to  the  rates  and  the  right 
to  regulate  the  same. 

"In  the  Cincinnati  case  the  city  reserved  the  right  throughout  the 
entire  term  of  twenty-five  years,  to  regulate  the  price  of  gas  front 
time  to  time,  and  the  grant  was  subject  to  and  dependent  on  that 
right. 

"In  the  present  case,  the  franchise  ordinance  fixed  the  price  of  gas 
for  a  period  of  ten  years  and  then  provided  that  the  price  of  gas 
should  be  'thereafter  subject  to  the  provisions  of  the  statutes  in 
the  state  of  Ohio  in  such  case  made  and  provided.'  ^^'e  think  that 
this  provision  neither  added  to  nor  took  from  the  force  and  effect 
of  the  contract  with  reference  to  the  price  of  gas.  In  effect,  it 
is  as  if  this  provision  had  not  been  inserted  at  all,  for  it  left  the 
parties  at  the  end  of  the  10-year  period,  just  where  they  would 
have  been  left  under  the  law  if  this  provision  had  not  been  inserted. 

"The  franchise  ordinance  contained  at  least  two  provisions,  one 
of  which  granted  the  right  to  the  gas  company  to  furnish  gas  for 
a  period  of  twenty-five  years,  and  the  other  fixed  a  price  for  the 
first  ten  years,  leaving  the  price  thereafter  to  be  fixed  according 
to  law.  There  is  not  in  this  franchise  ordinance,  any  such  provision 
as  was  contained  in  the  Cincinnati  ordinance,  granting  to  the  village 
the  right  to  fix  the  price  of  gas  throughout  the  life  of  the  franchise 
ordinance,  nor  for  any  period  beyond  the  first  ten  vears.  The 
contract  so  far  as  it  related  to  the  price  of  gas,  expired  in  ten  years, 
and  thereafter  it  is  subject  to  be  regulated  by  the  laws  then  in 
force  as  fully  as  if  no  contract  with  reference  to  the  price  of  o-as 
had  been  made  at  all. 

"For  these  reasons,  the  motion  will  be  overruled." 

REFERENCES 

PUBLIC  SERVICE  REGULATION 

252 — Commission  Annual  Reports 

Connecticut  Public  Utilities  Commission.  Eighth  Annual  Report.  1919. 
811   pages. 

The  report  contains   statistics  compiled   froin  the  financial  reports  of  all  public 
service  companies   under  the  jurisdiction   of   the   Commission    for  the   calendar 
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year,  1918,  and  a  brief  summary  in  tabulated  form  of  the  Commission's  orders 
and  decisions   for  the  year  ending  September  30,   1919. 

253 — Commission  Reports  of  Decisions 

Missouri  Public  Service  Commission.  Reports  of  Decisions.  \'olume 
7,  December  3,  1918,  to  August  9,  1919,  785  pages. 

Volume  7  of  the  Missouri  Public  Service  Commission  Reports  contains  the  deci- 
sions handed  down  bv  the  Commisson  during  the  period  from  December  3,  1918, 
to  August  9,  1919. 

COURT  DECISION  REFERENCES 

129.3 — Refusal  of  Service 

Hansen  v.  Vallejo  Electric  Light  and  Power  Co.  Decision  of  the 
Supreme  Court  of  California.  March  25,  1920.  Rehearing  Denied 
April  16,  1920.     188  Pacific  999. 

Action  was  brought  to  recover  from  the  Vallejo  Electric  Light  and  Power 
Company  the  sum  of  $2,665  because  of  its  failure  to  furnish  to  plaintiff  elec- 
tricity for  use  in  his  dwelhng  house  in  the  city  of  Vallejo.  Upon  the  close  of 
the  plaintiff's  case,  the  Superior  Court  granted  defendant's  motion  for  a  nonsuit, 
on  the  grovmd  that  the  action  was  barred  by  the  provisions  of  subdivision  1  of 
section  340,  Code  of  Civil  Procedure,  and  judgment  was  entered  accordingly. 
This  is  an  appeal  from  such  judgment. 

Section  629.  Civil  Code,  which  was  in  force  at  all  times  mentioned  in  the  com- 
plaint and  until  repealed  in  1915  (Stats.  1915,  p.  169),  provided  substantially 
tliat  a  gas  or  electric  light  corporation  must  supply  gas  or  electricity  to  any 
building  or  premises  distant  not  more  than  100  feet  from  any  main  or  direct 
or  primary  wire  of  the  corporation,  "upon  the  application  in  writing  of  the 
owner  or  occupant,"  and  payment  of  all  money  due  from  him.  It  further 
provided  : 

"If,  for  the  space  of  ten  days  after  such  application,  the  corporation  refuses 
or  neglects  to  supply  the  gas  or  electricity  required,  it  must  pay  to  the  appli- 
cant the  sum  of  fifty  dollars  as  liquidated  damages,  and  five  dollars  per 
day  as  liquidated  damages  for  every  day  such  refusal  or  neglect  continues 
thereafter." 

The  Court  Says : 

"We  are  satisfied  that  this  provision  must  be  held  to  impose  a  'penalty'  for 
noncompliance,  notwithstanding  the  use  of  the  words  'liquidated  damages.' 
It  has  heretofore  consistently  been  accepted  by  this  court  and  the  District 
Courts  of  Appeal  as  so  doing,  without,  however,  any  question  having  been 
raised  to  the  contrary.  See  Capital  Gas  Co.  v.  Young,  109  Cal.  140,  41  Pac. 
869.  29  L.  R.  A.  463 ;  Baker  v.  San  Francisco,  etc.,  Co.  141  Cal.  710,  75  Pac. 
342 ;  Thompson  v.  San  Francisco,  etc.  Co.,  18  Cal.  App.  30,  121  Pac.  937 ; 
Id.,  20  Cal.  App.  142.  128  Pac.  347;  Id.  34  Cal.  App.  699,  168  Pac.  390. 
We  can  see  no  doubt  of  the  correctness  of  this  view.  Unquestionably  it 
provides  for  a  recovery  for  a  wrong  or  injury  suffered  without  any  reference 
whatever  to  the  question  of  actual  damage.  The  recovery  is  had  even  though 
it  be  conceded  that  there  was  no  actual  damage  whatever.  Likewise  the 
recovery  is  limited  to  the  amount  sj^ecified,  even  though  in  a  particular  case 
it  could  be  shown  Ix-yond  ((ucstion  what  the  actual  damage  was  and  tiiat 
such  actual  damage  exceeded  the  statutory  amounts  many  times  over  and 
ran  to  a  very  large  amomit."  *  *  * 
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"It  is  claimed  that  section  629,  Civil  Code,  was  violative  of  section  11  of 
article  1  of  our  Constitution,  which  provides  that  'all  laws  of  a  general  nature 
shall  have  a  uniform  operation' ;  the  theory  being  that  it  discriminated 
unlawfully  between  corporations  furnishing  gas  or  electric  light  and  natural 
persons  and  copartnerships  engaged  in  the  same  business.  The  section  was 
one  contained  in  the  title  of  our  Civil  Code  relative  to  corporations  furnishing 
light  for  public  use,  title  15  of  part  4  of  division  1  ;  part  4  of  division  1  being 
the  portion  of  the  Civil  Code  devoted  to  the  subject  of  corporations.  In 
view  of  the  subject-matter  of  this  section,  it  really  had  no  proper  place  in 
a  part  of  the  Civil  Code  devoted  solely  to  corporations,  but  under  the 
guidance  of  the  Code  commissioners  to  that  place  it  found  its  way  from 
the  act  of  1863  (St.  1863,  p.  647),  relative  to  gas  companies  and  consumers 
of  gas,  when  our  Codes  were  framed  in  1872,  where  it  was  when  our  Con- 
stitution of  1879  was  adopted,  and  where,  repealed  and  re-enacted  with 
some  changes  to  include  electric  light  corporations,  it  remained  until  its 
final  repeal  in  1915.  No  good  reason  occurs  to  us  why  such  an  obligation 
should  be  imposed  on  corporations  engaged  in  the  business  of  supplying  gas 
or  electricity,  with  the  penalty  for  default,  that  would  not  be  equally  applicable 
in  the  case  of  an  individual  or  copartnership  engaged  in  the  same  business. 
At  the  same  time  we  do  not  feel  warranted  in  holding  it  opposed  to  section  11 
of  article  1  of  our  Constitution.  Of  course,  the  well-settled  rule  is  that  the 
presumption  is  in  favor  of  the  validity  of  legislative  action.  And  it  is  not 
to  be  assumed,  for  the  purpose'  of  nullifying  the  law,  that  there  was  any 
intention  to  discriminate  against  corporations  engaged  in  this  business  to 
the  advantage  of  natural  persons  or  copartnerships  engaged  therein.  County 
of  San  Luis  Obispo  v.  Murphy,  162  Cal.  588,  591,  123  Pac.  808,  Ann.  Cas. 
1913D,  712.  We  think  it  may  fairly  be  said  that  it  is  a  matter  ol  common 
knowledge  that  the  business  referred  to,  that  of  supplying  a  community  with 
gas  or  electricity  for  light,  etc.,  is  in  this  state  practically  always  conducted 
by  a  corporation.  Isolated  cases  of  the  conduct  of  such  business  by  an 
individual,  copartnership,  or  voluntary  unincorporated  association  may  exist 
in  some  small  communities,  but  certainly  they  are  extremely  rare,  and,  as 
said  on  a  somewhat  similar  objection  in  County  of  San  Luis  Obispo  v. 
Murphy,  supra,  the  Legislature  may  have  reasonably  concluded  that  they 
were  so  inappreciable  and  insignificant  in  number  that  the  corporations  com- 
posed 'the  entire  class'  of  persons  actually  engaged  in  such  business.  The 
Constitution  itself  assumes  this  to  be  a  proper  classification,  for  it  is  therein 
provided  as  follows  : 

"The  Legislature  shall  pass  laws  for  the  regulation  and  limitation  of  the 
charges  for  services  performed  and  commodities  furnished  by  telegraph 
and  gas  corporations,  and  the  charges  by  corporations  or  individuals  for 
ant.l  wharfage,  in  which  there  is  a  public  use."  Section  33,  art.  4, 
Const. 

"While,  as  suggested  by  learned  counsel  for  defendant,  this  refers  only  to 
laws  for  the  regulation  and  limitation  of  charges,  a  classification  for  that 
purpose  must  be  based  on  the  same  principles  as  obtain  with  regard  to  such 
a  provision  as  is  here  involved.  In  the  face  of  this  provision  of  the  Consti- 
tution, which  apparently  was  not  brought  to  the  attention  of  the  District 
Court  of  Appeal  in  Thompson  v.  San  Francisco,  etc.,  Co.,  34  Cal.  App.  699, 
168  Pac.  390,  considered  in  connection  with  the  other  matters  to  which  we 
have  referred,  we  do  not  see  how  it  can  properly  be  held  that  section  629, 
Civil  Code,  was  violative  of  section  11,  art.   1,  of  the  same  Constitution. 

"As  a  part  of  plaintiff's  demand  was  not  barred  by  subdivision  1  of  section 
340,  Code  of  Civil  Procedure,  the  motion  for  a  nonsuit  should  not  have  been 
granted.  Plaintiff  made  a  prima  facie  case  for  the  recovery  of  the  $5  per 
diem  penalties  accruing  within  a  year  of  the  time  of  the  commencement  of 
the  action. 

"The  judgment  is  reversed." 
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COMMISSION  DECISIONS 

DISTRICT  OF  COLUMBIA 

300 — Investment  and  Return 

The  Chesapeake  and  Potomac  Telephone  Company,  Application  For 
An  Increase  in  Rates.  Decision  of  the  District  of  Columbia  Public 
Utilities  Commission,  Fixing  Rates.     May  26,  1920. 

Shortly  after  the  property  of  the  Chesapeake  and  Potomac  Telephone 
Company  was  returned  to  its  owners  at  the  termination  of  the  period 
■of  federal  control  during  the  late  war,  the  company  petitioned  this 
Commission  for  a  continuation  of  the  then  existing  rates  which  had 
been  put  into  effect  on  order  of  the  Postmaster  General.  After  a  pub- 
lic hearing  on  November  3,  1919,  the  Commission  issued  order  number 
353  continuing  the  rates  in  effect  until  May  31.  1920.  The  telephone 
■company  at  the  time  of  the  hearing  in  November  represented  that  the 
schedule  of  rates  established  by  the  Postmaster  General  produced  in- 
sufficient revenue  to  enable  the  company  to  earn  a  fair  return  upon  the 
fair  value  of  its  property.  But  the  officers  of  the  company  stated  that 
•at  that  time  they  were  unable  to  make  a  reasonable  estimate  of  what 
proportion  of  the  capital  expenditures,  made  in  the  last  two  years, 
should  be  allocated  to  the  special  requirements  of  the  federal  govern- 
ment in  connection  with  war  activities,  nor  did  the  company  know 
what  reimbursement  the  government  would  make  for  such  extraor- 
dinary expenses. 

On  April  17,  1920,  the  Chesapeake  and  Potomac  Telephone  Company 
filed  with  this  Commission  a  petition  for  an  increase  in  rates.  Formal 
public  hearings  were  held  on  May  6th  and  7th,  1920.  Three  treatments 
were  presented  to  bring  the  fair  value  found  by  this  Commission  as  of 
June  30,  1914  (order  number  211,  formal  case  number  57)  down  to 
December  3,  1919,  the  results  being  respectively,  $12,486,629.16, 
$12,927,238.02  and  $12.659,265.98 ;  these  amounts  being  arrived  at  after 
allowing  for  a  deduction  of  $1,849,929.14  for  pro})erty  added  between 
the  above  dates,  but  no  longer  used  nor  useful.  These  amounts,  also, 
do  not  include  property  actually  retired  from  use  during  the  same 
period,  the  value  of  which  is  stated  by  the  company  to  be  $2,109,532.26. 

The  Commission  says : 
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310 — Valuation. 

"It  is  apparent  that  such  a  very  great  increase  in  the  vahie  of  the 
company's  property,  practically  doubling  the  amount  of  its  pre-war 
investment,  requires  the  most  careful  consideration  by  the  Commis- 
sion before  a  final  determination  of  the  fair  value  of  the  property 
of  the  company  can  be  made.  If  the  company  were  now  asking  for 
an  increase  in  rates  that  would  produce  what  in  normal  times  might 
be  regarded  as  a  fair  return  upon  the  fair  value  of  its  property,  it 
would  be  necessary  for  the  Commission  before  taking  action  to 
make  a  more  detailed  investigation  into  the  property  of  the  com- 
pany, but  since  the  total  revenues  that  would  be  produced  by  the 
proposed  increase  in  rates,  if  allowed  in  full,  would  yield  only  4}i% 
return  upon  the  fair  value  as  estimated  by  the  company,  and  since 
the  company  has  deducted  from  its  accounts  as  property  no  longer 
used  and  useful  the  sum  of  $1,849,929.14,  the  Commission  feels  that 
it  will  do  no  injustice  to  the  public  if  it  adopts  a  tentative  base  for 
determining  rates  for  the  ensuing  eight  months. 

"A  large  portion  of  the  $1,849,929.14  deducted  from  capital  accounts 
by  the  company  for  property  not  used  nor  useful  on  December  3^ 
1919,  represents  special  equipment  installed  for  the  war  activities 
of  the  United  States  Government.     *     *     * 

"There  are,  however,  two  claims  of  the  company  for  increased 
amounts  in  the  fair  value  on  which  the  rates  are  to  be  based,  which 
the  Commission  cannot  accept  without  revision ;  namely,  materials 
and  supplies  and  working  cash. 

"The  Commission's  finding  of  fair  value  as  of  June  30,  1914,  was 
$6,400,000.00,  which  included  an  allowance  of  $34,800  for  materials 
and  supplies,  the  latter  based  on  an  actual  inventory  of  the  prop- 
erty in  storerooms  in  the  District  of  Columbia  on  that  date.  The 
company  claims  that  this  should  be  fixed  now  at  $241,800.00,  an  in- 
crease of  700  per  cent,  although  the  property  has  only  doubled  in 
that  time,  and,  according  to  one  of  the  witnesses,  the  increase  in  the 
cost  of  manufactured  articles  used  by  the  company  has  been  only 
62.81  per  cent.  Allowing  for  these  latter  increases  as  well  as  for 
the  greater  delay  now  experienced  in  obtaining  delivery  of  mate- 
rials and  the  necessity  of  carrying  larger  stocks  on  hand,  it  would 
appear  that  the  claim  for  $241,800.00  for  materials  and  supplies  is 
excessive.  The  Commission  is  of  the  opinion  that  an  allowance  of 
$150,000.00  is  ample  under  the  circumstances,  particularly  in  view 
of  the  favorable  agreement  with  the  Western  Electric  Company, 
under  which  most  of  the  supplies  needed  by  the  petitioner  are 
furnished.     *     *     * 

"Taking  into  consideration  then  the  several  suggested  methods  of 
arriving  at  a  tentative  rate  base,  the  Commission  believes  that  it 
should  add  to  the  amount  of  its  fair  value  as  of  December  31,  1916, 
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the  amount  actually  expended  by  the  company  since  that  time,  less 
the  retirements  and  the  value  of  the  property  admitted  by  the  com- 
pany to  be  no  longer  used  and  useful,  and  that  it  should  increase 
the  allowances  for  materials  and  supplies  and  working  capital  in  the 
manner  indicated  above.  This,  with  a  further  deduction  for  the 
increase  in  capital  paid  for  out  of  earnings,  will  produce  a  total  of 
approximately  $12,500,000.00,  which  amount  the  Commission  will 
adopt  for  the  purposes  of  this  rate  case  as  the  tentative  fair  value 
of  the  property  of  the  Chesapeake  and  Potomac  Telephone  Com- 
pany in  the  District  of  Columbia  used  and  useful  for  telephone 
operations.  It  is  clearly  to  be  understood  that  in  adopting  this 
tentative  rate  base  the  Commission  does  not  at  this  time  determine 
the  sufficiency  of  the  eliminations  made  by  the  company  on  account 
of  property  that  was  devoted  solely  to  the  use  of  the  federal  gov- 
ernment during  the  war,  nor  does  it  determine  what  efifect  upon  a 
final  valuation  should  be  given  to  the  matter  of  depreciation.  It 
merely  establishes  a  tentative  fair  value  which  it  believes  to  be 
reasonable  and  just  alike  to  the  company  and  to  the  public  pending 
further  and  more  detailed  investigations." 

(To  be  continued  in  next  week's  issue  of  Rate  Research) 

NEW  JERSEY 
630 — Cost  of  Supplies 

Elizabethtown  Gas  Light  Company,  Cranford  Gas  Light  Company, 
Metuchen  Gas  Light  Company  and  Rahway  Gas  Light  Company, 
Applications  for  Authority  to  Increase  Rates.  Decision  of  the  New 
Jersey  Board  of  Public  Utility  Commissioners,  Granting  an  Increase. 
May  12,  1920. 

The  principal  reasons  set  forth  by  each  company  for  filing  a  schedule 
of  increased  rates  are  as  follows :  that  the  gross  revenue  from  the 
present  rates  has  been  and  is  continuing  to  be  insufficient ;  costs  of 
labor,  material,  supplies,  including  taxes  and  financing,  have  increased 
continuously  during  the  past,  and  are  continuing  to  increase ;  current 
interest  rates  and  the  cost  of  obtaining  money  for  capital  investment 
have  increased  and  are  continuing  to  increase ;  the  purchasing  power  of 
the  revenue  derived  from  the  present  rates  has  depreciated  and  is 
continuing  to  depreciate  owing  to  the  depreciation  of  the  standard  of 
exchange. 

The  testimony  in  the  present  case  and  all  of  the  exhibits  offered  in 
support  of  the  petition  treat  the  revenues  and  expenses  of  the  combined 
companies  as  a  whole.  The  Elizabethtown  Gas  Light  Company  owns 
and  controls  the  subsidiary  companies.  The  rates  now  in  effect  are 
the  same  throughout  the  territory  served  by  the  applicant  companies. 

The  Commission  says : 

"Were  the  formality  of  a  merger  of  these  companies  observed,  no 
question  would  arise  as  to  the  establishment  of  a  uniform  schedule 


166  17    Rate    Research 


of  rates  throughout  the  territory  served.  The  pohcy  of  adopting  a 
uniform  rate  was  estabHshed  by  this  Board  in  the  Passaic  Gas  Case, 
wherein  the  Board  recommended  the  extension  of  the  rate  fixed  as 
just  and  reasonable  in  the  Passaic  Division  over  the  entire  territory 
served  by  the  Pubhc  Service  Gas  Company.  The  Board  will  there- 
fore treat  the  company  as  a  single  entity." 

310 — Valuation. 

Regarding  the  fair  value  of  the  property  devoted  to  public  use,  the 
Commission  says : 

"The  principal  elements  to  be  considered  by  a  regulatory  body  in 
this  connection  were  laid  down  in  Smythe  vs.  Ames  (18  Sup.  Ct. 
418),  as  follows: 

"  'The  basis  of  all  calculations  as  to  the  reasonableness  of  rates 
must  be  the  fair  value  of  the  property  used  by  the  company  for  the 
convenience  of  the  public.  In  ascertaining  the  value,  the  original 
cost  of  construction,  the  amount  expended  in  permanent  improve- 
ments, the  amount  and  market  value  of  its  bonds  and  stock,  the 
present  as  compared  with  the  original  cost  of  construction,  the  prob- 
able earning  capacity  of  the  property  under  particular  rates  pre- 
scribed by  statute,  and  the  sum  required  to  meet  operating  expenses, 
are  all  matters  for  consideration,  and  are  to  be  given  such  weight 
as  may  be  just  and  right  in  each  case.' 

"In  his  argument  and  brief,  the  counsel  for  the  petitioners  lays 
more  emphasis  on  the  reproduction  cost  with  normal  imit  prices 
increased  by  twenty-five  per  cent,  to  cover  conditions  resulting  from 
the  world  war,  which  in  his  expert's  opinion,  represents  the  perma- 
nent increase  in  value  of  the  property  of  the  utility  devoted  to  the 
public  use. 

"The  municipalities,  on  the  other  hand,  inclined  more  to  a  considera- 
tion of  the  values  derived  upon  a  basis  of  pre-war  costs  only  and 
have  specially  stressed  book  costs. 

"The  Board  takes  the  reasonable  middle  ground  which,  it  thinks, 
conserves  the  interest  of  the  company  and  customers.  Such  has 
been  its  practice  in  a  large  majority  of  cases  decided  by  it  during 
the  period  of  and  since  the  termination  of  hostilities  in  the  recent 
world  war.  Its  position  in  this  matter  cannot  be  better  set  forth 
than  by  quoting  the  language  of  the  Supreme  Court  of  the  District 
of  Columbia,  in  the  matter  of  the  Potomac  Electric  Power  Company 
vs.  Public  Utilities  Commission  of  the  District  of  Columbia,  re- 
viewing the  findings  of  the  Commission  as  to  the  value  of  the 
company's  property,  March  2,  1920.  (Reported  in  17  Rate  Research 
27-32.)  *  *  * 

"In  the  Board's  opinion,  the  fair  value  now  of  the  property  of  the 
company  may  best  be  ascertained  by  applying  to  the  inventory  of 
the  property  in  existence  on  December  31,  1915,  unit  costs  prevailing 
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for  a  period  of  five  or  more  years  prior  to  December  31,  1915,  and 
adding  thereto  the  net  additions  on  the  basis  of  book  costs  for  the 
period  from  January  1,  1916,  to  the  date  of  the  valuation.  In  this 
way  the  pubHc  will  be  protected  against  undue  inflation  and  the 
company  will  receive  the  benefit  of  actual  increased  burden  imposed 
upon  it  by  conditions  created  by  the  world  war.  *  *  * 

360 — Depreciation. 

"The  Board  is  of  the  opinion  that  it  will  be  fair  to  deduct  accrued 
depreciation  in  the  amount  set  aside  by  the  Elizabethtown  Gas  Light 
Company  and  its  subsidiaries  pursuant  to  rules  laid  down  by  the 
Board's  Uniform  System  of  Accounts  effective  January  1,  1913. 
As  of  December  31,  1919,  this  amount  of  $171,604  to  which  is 
added  an  estimated  amount  of  $16,000  to  bring  the  amount  of  the 
reserve  down  to  the  present  of  June  30,  1920. 

"From  a  full  consideration  of  all  data  submitted,  the  Board  finds  the 
value  of  the  property  of  the  petitioner  as  of  December  31,  1919,  to 
be  $3,290,475.  To  this  should  be  added  an  estimated  increase  in 
capital  of  $85,000  during  the  first  half  of  1920,  less  increase  in 
depreciation  reserve,  which  will  make  the  fair  value  of  the  property 
as  of  June  30,  1920,  $3,359,475.  This  may  be  taken  as  $3,360,000 
as  a  basis  for  rates." 

510 — Forms  of  Rates. 

"The  form  of  the  rate  applied  for  by  the  company  is  decidedly 
objectionable  and  inequitable,  it  being  based  on  the  so-called  step 
system  of  rates.  The  inequity  may  be  clearly  revealed  by  reference 
to  the  schedule  of  rates  set  forth  more  fully  hereinbefore.  Under 
the  proposed  schedule  of  the  company,  if  a  customer  should  use 
499,900  cubic  feet  of  gas  at  $1.25  per  thousand,  his  bill  would  be 
$624.88.  If  he  should  use,  however,  500,000  cubic  feet  at  the  rate 
of  $1.20,  his  bill  would  be  $600,  so  that  by  wasting  100  cubic  feet 
of  gas  the  customer's  bill  could  be  reduced  in  the  amount  of  $24.88. 
The  fact  that  such  a  rate  is  inequitable  and  discrimatory  appears 
from  this  example. 

"The  counsel  for  the  four  petitioners  in  this  matter  asked  that 
the  testimony  be  taken  as  if  the  companies  constituted  a  single  entity. 
The  ownership  of  the  four  companies  is  vested  almost  entirely  in 
the  Elizabethtown  Gas  Light  Company,  which  company,  therefore, 
directly  controls  its  three  subsidiaries.  The  Board  considers  it 
highly  desirable,  therefore,  that  these  companies  should  merge  and 
become  one  in  form  as  well  as  in  fact.  The  testimony  offered  on 
behalf  of  the  Elizabethtown  Gas  Light  Company  to  the  effect  that 
such  a  merger  would  not  result  in  economy  does  not  appear  to  the 
Board  to  be  based  on  sound  principles,  as  it  is  contrary  to  the 
usual  experience  in  such  cases.  The  officers  in  three  out  of  four 
of  the  companies  are  now  practically  the  same,  and  the  fact  that 
the  companies  were  merged  should  make  a  difference  with  respect 
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to  franchise  taxes,  the  making  of  annual  reports  and  other  dupU- 
cations  of  effort  now  necessary  by  reason  of  the  separate  entities 
now  existing." 

720— Rate  Schedule. 

The   Commission   authorized  the   petitioners   to   file    a    new   schedule 
of  net  rates,  effective  June  1,   1920. 

Rate. 

$1.15  per  1,000  cubic  feet  for  the  first  100,000  cubic  feet  consumed  per  month. 
95  cents   per   1,000  cubic   feet   for  the  next   100,000  cubic   feet  consumed  per 

month. 
90  cents  per  1,000,   cubic   feet   for  the   next   100,000  cubic   feet  consumed  per 

month. 
85  cents   per   1,000  cubic   feet   for  the  next  200,000  cubic   feet  consumed  per 

month. 
80  ctMits  per  1,000  cubic  feet  for  all  excess  use. 

Minimum  Charge. 

50  cents  per  month. 

Commissioner  Gaul,  in  a  concurring  report,  says : 

"Anything  which  interferes  with  the  attraction  of  capital  to  a  public 
titility  handicaps  the  development  of  the  territory  served.  That  to 
increase  rates  enough  to  attract  capital  will  increase  the  cost  of 
living  is,  in  a  measure,  true,  but  the  refusal  to  grant  sufficient  rates 
is  'penny  wise  pound  foolish,'  and  inadequate  service  will  result, 
which,  through  indirect  costs,  will  increase  the  cost  of  living  many 
times  the  increase  necessary  to  attract  capital. 

"Discriminating  against  the  utilities  by  limiting  their  net  earnings  to 
half  or  less  than  half  of  the  purchasing  power  of  their  pre-war  net 
return  will  prevent  them  from  obtaining  capital  in  competition  with 
other  industries  whose  earnings  are  not  so  limited. 

.  "It  would  be  difficult  to  convince  a  wage  earner  who  is  receiving  as 
wages  today  the  same  number  of  dollars  he  did  before  the  war  that 
he  is  receiving  a  fair  wage.  If  a  utility  earns  the  same  number  of 
dollars  net  return  as  before  the  war,  it  would  take  more  than  plaus- 
ible argument  to  convince  the  investor  that  he  is  not  bearing  a 
burden  in  the  reduced  purchasing  power  of  his  return.  Capital, 
like  labor,  is  now  demanding  more  dollars  as  wages  than  in  pre- 
war, times,  and  the  investor  also  requires  that  business  show  a 
greater  percentage  of  net  return  to  assure  payment  of  interest  and 
dividends. 

"In  wages  paid  to  either  labor  or  capital  the  value  of  the  dollar  lies 
in  its  exchange  or  purchasing  power,  or,  in  other  words,  its  power 
to  render  service.  People  are  paying  more  dollars  today  for  labor 
performed.  This  means  that  the  dollar  is  rendering  less  service. 
People  are  paying  a  greater  rate  of  return  today  for  the  use  of  a 
dollar  which  will  render  half  or  less  than  half  the  service  of  the  pre- 
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war  dollar.  Therefore,  if  one  is  to  be  fair  enough  to  pay  for  ser- 
vice rendered,  he  must  surely  allow  a  greater  return  to  the  pre-war 
interested  dollar  than  to  the  present  day  invested  dollar.  All  com- 
petitive business  recognizes  this  difference  in  service  rendered  and 
allows  for  it  in  the  selling  price  of  the  product.  Those  utilities 
which  have  not  been  permitted  to  do  likewise  have  found  it  almost 
impossible  to  raise  capital. 

"To  attract  new  capital  to  a  utility  it  is,  in  my  opinion,  essential 
that  the  purchasing  power  of  the  present  return  should  be  com- 
mensurate with  the  purchasing  power  of  the  fair  return  which 
attracted  capital  to  the  utility  originally." 

MONTANA 

630 — Cost  of  Supplies 

Application  of  the  City  Garage  and  Light  Plant,  Culbertson,  Montana, 
For  Authority  to  Increase  Electric  Rates.  Decision  of  the  Montana 
Public  Service  Commission,  Granting  an  Increase.     May  26,  1920. 

On  February  4,  1920,  the  utility  filed  an  amended  schedule  requesting 
authority  to  advance  the  rates  under  its  present  schedule  as  follows : 
4  cents  per  kilowatt  hour  for  General  lighting;  3  cents  per  kilowatt 
hour  for  Municipal  Street  lighting;  2  cents  per  kilowatt  hour  for 
Power  and  2  cents  per  kilowatt  hour  for  Heating  and  Cooking  Service. 
It  was  alleged  that  material  increases  in  the  price  of  fuel,  oil,  and 
wages,  then  existing  and  further  rises  in  prospect,  made  relief  by  way 
of  higher  rates  imperative. 

After  making  a  valuation  of  the  utility's  property  devoted  to  public 
.service,  the  Commission  says : 

340— Rate  of  Return. 

"The  net  return  of  $419.06  falls  short  of  a  reasonable  return  on  the 
investment  by  $227.46.  Were  the  service  reduced  to  ten  hours  per 
.  day,  with  special  arrangements  to  meet  the  requirements  of  house- 
wives on  Mondays  and  Tuesdays,  a  material  reduction  in  operating 
expenses  would  be  obtained  with  but  slight  reduction  in  revenues. 
The  management,  however,  does  not  desire  to  abandon  the  twenty- 
four  hour  service,  entertaining  the  conviction  that  it  can  be  built  up 
to  the  point  where  it  is  remunerative.  This  Commission  is  loath 
to  order  the  discontinuance  of  a  service  when  such  act  would  seri- 
ously inconvenience  patrons  and  make  an  end  to  any  prospect  of 
growth  for  such  service." 

650 — Discrimination. 

The  manager  testified  that  electric  energy  was  furnished  free  to  his 
residence  and  to  the  City  Garage.     The  Commission  says : 


'This  practice  is  a  direct  violation  of  Section  12  of  the  Public  S 


er- 
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vice  Commission  Act  and  must  be  discontinued  at  once.  All  energy 
furnished  the  private  residence  of  the  manager,  or  the  garage,  must 
be  metered  and  paid  for  at  regular  rates. 

"We  find  that  the  City  Garage  and  Light  Plant  of  Culbertson,  Mon- 
tana, is  not,  under  its  present  schedule  and  notwithstanding  eco- 
nomical management,  earning  sufficient  revenues  to  defray  operat- 
ing expenses,  taxes  and  depreciation,  and  that  a  general  rate  in- 
crease is  necessary  to  meet  said  minimum  requirements.  We  pro- 
pose to  authorize  a  rate  schedule  increase  sufficient  to  meet  operat- 
ing expenses  on  a  twenty-four  hour  service  basis  plus  a  fraction  of 
the  utility's  fair  return.  If  the  owner  is  willing  to  bear  the  loss  of 
a  fair  return  on  his  investment  in  order  to  attempt  the  establishment 
of  remunerative  twenty-four  hour  service,  we  shall  not  interfere 
with  the  project  at  this  time." 

The  Commission  authorized  the  City  Garage  and  Light  Plant  of  Cul- 
bertson, Montana,  to  put  into  effect  a  schedule  of  increased  rates  on 
June  1,  1920. 

NEW  JERSEY 

630 — Cost  of  Supplies 

The  Perth  Amboy  Gas  Light  Company,  Application  For  Authority  to 
Increase  its  Rates.  Decision  of  the  New  Jersey  Board  of  Public 
Utility    Commissioners,    Granting    an    Increase.     May    12,    1920. 

The  Perth  Amboy  Gas  Light  Company  filed  an  application  for  author- 
ity to  increase  its  rates. 

It  was  agreed  that  the  hearings  in  this  case  should  be  dependent  upon 
and  follow  the  hearings  of  the  petitions  of  the  Elizabethtown  Gas 
Light  Company  and  its  subsidiaries  for  the  reason  that  about  two- 
thirds  of  the  gas  sold  by  the  petitioner  is  purchased  from  the  Eliza- 
bethtown Gas  Light  Company. 

The  Commission  says : 

"The  costs  of  labor,  fuel  and  other  material  used  by  the  applicant 
company  have  an  upward  trend  and  the  company  has  failed  to  earn 
a  fair  return  from  the  date  the  proposed  rates  were  to  become 
effective  down  to  the  present  time. 

"The  net  base  rate  of  the  petitioner  is  ninety  cents  per  thousand 
cubic  feet.  This  has  been  in  effect  since  March,  1913.  At  that  time 
that  rate  was  fixed  by  this  Board  as  just  and  reasonable  rate  for  the 
Passaic  Division  of  Public  Service  Gas  Company.  The  Board 
recommended  that  the  said  company  extend  the  rate  fixed  for  the 
Passaic  Division  to  the  rest  of  the  territory  supplied  by  it.  That 
company  accepted  the  recommendation.  At  the  same  time  the  pe- 
titioner company  as  well  as  the  Elizabethtown  Gas  Light  Company 
and  its  subsidiaries  reduced  their  then  existing  rates  to  the  same 
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net  base  rate.  By  its  report  of  even  date  herewith  the  Board  has 
permitted  the  Elizabethtown  Gas  Light  Company  and  its  sub- 
sidiaries to  file  a  schedule  of  rates  based  on  a  net  rate  of  $1.15  per 
thousand  cubic  feet.  Previously  the  Board  permitted  the  Public 
Service  Gas  Company  to  file  the  same  net  base  rate.  While  the  cal- 
culations in  the  present  proceeding  if  given  exclusive  consideration 
would  indicate  that  $1.17  per  thousand  cubic  feet  as  a  net  base  rate 
would  not  be  unreasonable,  the  Board  does  not  feel  justified  in  fix- 
ing this  as  the  base  rate. 

"An  increase  to  the  people  of  Perth  Amboy,  even  though  slightly  in 
excess  of  that  of  the  people  of  adjacent  municipalities,  all  of  whom 
were  previously  supplied  at  the  same  rate  for  a  long  period  of  time, 
would  be  resented  to  a  degree  which  might  seriously  affect  the 
revenues  expected  to  be  derived  from  the  rate  fixed.  An  increase 
equal  in  amount  to  that  allowed  in  adjacent  communities  would 
obviate  this.  The  Board  therefore  finds  and  fixes  as  a  just  and 
reasonable  rate  $1.15  per  thousand. 

"The  minimum  bill  of  fifty  cents  for  500  cubic  feet  results  in  a 
rate  of  $1.00  per  thousand  cubic  feet  for  such  customers  as  may 
use  exactly  500  cubic  feet — a  lower  rate  than  proposed  for  cus- 
tomers using  more  gas.  This  is  inequitable  and  will  not  be 
approved." 

WISCONSIN 

300 — Investment  and  Return 

City  of  Milwaukee  v.  Railroad  Commission  of  Wisconsin  and  the 
Milwaukee  Electric  Railway  and  Light  Company,  Complaint  Against 
Increase  in  Rates.  Opinion,  Order  and  Return  of  the  Railroad  Com- 
mission of  W^isconsin  to  the  Wisconsin  Circuit  Court  of  Dane  County. 
January  5,   1920.      (Continued  From   17  Rate   Research    147-155.) 

"Although  the  fair  value  of  the  property  was  fixed  in  the  October 
30,  1919.  decision  by  taking  the  reproduction  cost  new  of  the  valua- 
tion of  1914  as  fairly  representing  fair  value  at  that  time,  not  all  of 
the  earnings  which  are  received  by  the  company  on  this  fair  value 
can  be  distributed  to  the  security  and  stockholders  of  the  company. 
Interest  at  the  rate  of  3^%  on  several  million  dollars  representing- 
the  depreciation  reserves  is  to  be  deducted  from  the  income  and 
credited  to  the  reserves.  This  permits  the  fixing  of  the  annual 
depreciation  allowance  to  be  charged  to  operating  expenses  on  a 
funded  basis  considerably  lower  than  would  be  the  allowance  were 
it  not  for  these  interest  credits.  This  in  turn  results  in  a  more 
favorable  rate  structure  for  the  patrons  of  the  company. 

"Other  elements  w^hich  must  be  taken  into  consideration  are  such 
as  materials  and  supplies  on  hand  and  the  question  of  working 
capital.     For  the  reasons  stated  in  the  decision  of  this  case  reported 
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in  21  W.  R.  C.  R.  1,  we  found  no  reason  for  making  a  special 
allowance  for  working  capital,  although  an  allowance  for  materials 
and  supplies  is  necessary. 

"We  have  adverted  to  the  fact  that  fair  value  for  ratemaking  pur- 
poses may  not  necessarily  be  synonymous  with  what  is  known 
among  economists  as  'exchange  value.'  In  the  recent  Illinois 
decision,  already  referred  to,  the  Supreme  Court  of  Illinois  referred 
to  this  fact  and  said  that  exchange  value  should  not  have  much 
weight.  'Exchange  value  is  in  the  case  of  a  property  whose  function 
is  simply  to  earn  money  determined  primarily  by  the  earning  power, 
and  the  more  unjust  and  unreasonable  the  charge  made  by  the 
utility,  the  higher  the  -exchange  value.'  *  *  * 

^'There  was  before  us  at  the  time  of  the  decisions  in  question, 
including  the  decision  of  October  30,  1919,  the  results  of  a  pretty 
comprehensive  study  of  all  possible  elements  to  be  considered  in 
arriving  at  what  was  a  just  and  fair  value  for  ratemaking  purposes. 
We  had  earlier  appraisals  and  reproduction  costs  of  the  property  at 
the  time  of  the  appraisals,  a  far  more  complete  and  thorough 
inventory  and  fair  appraisal  of  property  as  of  January  1,  1914, 
including  reproduction  cost  new  and  reproduction  cost  new  less 
accrued  depreciation.  We  had  before  us  in  the  evidence  proof  of 
the  fact  that  reproduction  costs  of  the  same  identical  property 
either  in  1918  or  1919  using  war  prices  or  even  5-year  averages 
would  give  a  valuation  millions  in  excess  of  a  fair  value  arrived 
at  by  using  the  1914  valuation  with  additions  to  property,  and  we 
have  before  us  the  additional  fact  that  reproduction  cost  on  pre- 
vailing unit  prices  would  nearly  double  the  value  if  taken  for  the 
purposes  of  arriving  at  fair  value.  We  had  before  us  the  fact  that 
the  depreciation  reserves  practically  equal  the  accrued  depreciation, 
that  these  reserves  are  calculated  and  allowed  to  be  set  aside  on  a 
sinking  fund  basis  and  that  interest  charges  must  be  credited  to 
the  depreciation  reserves  from  the  earnings  on  the  fair  value.  We 
have  before  us  various  investigations  of  what  might  be  called 
investment  in  the  property  upon  which  we  have  given  our  con- 
clusions. The  city  sets  forth  its  reasons  for  believing  that  a  some- 
what lower  investment  cost  represents  the  proper  investment  figure, 
and  this  has  also  been  given  consideration.  Going  value  must  be 
taken  into  consideration  and  all  the  elements  considered  in  finally 
arriving  at  the  fair  value  to  be  used  for  this  ratemaking  purpose. 
After  looking  at  the  matter  broadly  from  every  standpoint,  taking 
into  consideration  all  the  elements  involved,  it  was  our  conclusion 
that  fair  value  of  the  property  on  January  1,  1914,  was  represented 
by  the  engineers  estimate  of  reproduction  cost  new,  and  that  if 
this  figure  were  taken  no  further  allowance  should  be  made  for 
going  value  nor  for  working  capital,  but  that  consideration  should 
be  given  to  materials  and  supplies  on  hand ;  that  using  this  as  a 
base  the  fair  value  for  ratemaking  purposes  could  be  arrived  at  by 
including  additions  to  property  since  January  1,   1914.     This  was 
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our  judgment  in  making  the  decisions  of  June  1,  1918.  April  4,  1919^ 
and  our  recent  decision  of  October  30,  1919.  We  have  again 
reconsidered  the  entire  matter  from  every  angle,  and  we  are  satis- 
fied that  our  judgment  as  to  what  fairly  and  equitably  represented 
fair  value  of  the  railway  property  for  ratemaking  purposes  was 
correct  and  fair  both  to  the  public  and  the  company." 

360 — Depreciation. 

"On  questions  of  depreciation  and  depreciation  reserve,  which  are 
elements  which  must  also  be  considered,  considerable  discussion  will 
be  found  in  our  decision  in  this  case  21  W.  R.  C.  R.  I.  The  Alabama 
Public  Service  Commission  in  the  case  of  Birmingham  vs.  Southern 
Bell  Tel.  Co.,  P.  U.  R.  1919,  B.  791  said: 

"  Tn  connection  with  the  depreciation  reserve  it  is  proper  for  this 
Commission  to  bear  in  mind  that  no  possible  benefit  can  accrue  to 
the  public  through  the  establishment  of  an  inadequate  percentage  for 
a  depreciation  reserve.  The  ability  of  a  public  utility  to  promptly 
substitute  efficient  and  approved  apparatus  for  that  which  is  worn 
out  is  inadequate,  and  therefore  its  ability  to  give  service  and  ulti- 
mately even  its  solvency  are  dependent  on  adequate  depreciation 
reserves.' 

"The  position  of  this  Commission  on  this  question  was  taken  at  an 
early  date  in  the  history  of  the  Commission.  In  the  case.  State 
Journal  Printing  Co.  vs.  Madison  Gas  &  Electric  Co.,  4  W.  R.  C.  R. 
501,  599,  et  seq.,  the  necessity  and  reasons  for  such  depreciation 
reserves  are  fully  set  out.  When  such  reserves  are  set  aside  they 
may  be  either  invested  in  interest-bearing  securities  or.  as  said  in 
the  case  of  Springfield  vs.  Springfield  Gas  and  Elec.  Co.,  decided 
by  the  Illinois  Public  Utilities  Commission,  P.  U.  R.  1916,  C.  281 : 

"  'A  large  portion  of  the  accumulated  depreciation  reserve  either 
could  be  invested  safely  in  readily  marketable  bonds  or  could  be 
reinvested  to  great  advantage  in  extensions  and  betterments  of 
existing  property.' 

"This  has  always  been  the  ruling  of  the  Wisconsin  Commission  on 
this  subject. 

"In  arriving  at  the  valuation  used  in  the  case  of  10  W.  R.  C.  R.,  the 
Commission  expressly  found  that  the  difiference  between  the  cost 
new  and  the  present  value  or  the  depreciation  that  had  taken  place 
in  the  property  was  to  the  extent  of  $1,839,000  ofifset  by  a  deprecia- 
tion fund  which  is  partly  covered  by  securities  and  partly  by  property 
and  which  goes  with  the  property  and  plant.  The  value  finally  fixed 
in  that  decision,  10  W.  R.  C.  R.  159,  of  $10,300,000,  as  of  January 
1,  1910.  is  greater  than  the  reproduction  cost  new,  as  estimated  by 
the  engineers  at  that  time. 

"In  the  case  of  Bonbright  vs.  Corp.  Commission,  210  Fed.  Rep.  44, 
the  court  held  that  where  the  depreciation  fund  had  been  set  aside 
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and  withheld  from  the  stockholders,  the  Commission  was  in  error 
in  omitting  this  reserve  fund  from  its  valuation  of  the  plant. 

"Our  own  Supreme  Court  in  Duluth  St.  Ry.  Co.  v.  Railroad  Com- 
mission, 161  Wis.  245,  approved  the  position  taken  by  the  Com- 
mission in  including  the  depreciation  reserve  of  $95,000  and  the 
working  capital  in  arriving  at  fair  value  of  the  street  railway 
property. 

"It  has  always  been  the  practice  of  the  Commission  in  arriving  at 
fair  value  to  take  into  cohsideration  the  question  of  depreciation 
reserves,  as  well  as  other  elements  such  as  going  value,  working 
capital,  materials  and  supplies,  etc.  A  study  of  many  of  these  cases 
wall  show  the  fair  value  arrived  at  has  been  the  same  or  about  the 
same  as  the  reproduction  cost  new.  Such  cases  are  Hill  vs.  Antigo 
Water  Company,  3  W.  R.  C.  R.  623 ;  State  Journal  Printing  Com- 
pany vs.  Madison  Gas  &  Electric  Company,  4  W.  R.  C.  R.  501 ;  In 
re  Fond  du  Lac  Water  Co.,  5  W.  R.  C.  R.  482 ;  Racine  vs.  Racine 
Gas  Light  Co.,  6  W.  R.  C.  R.  228;  Beloit  Rate  Case,  7  W.  R.  C.  R. 
187;  Oconto  City  Water  Co.,  7  W.  R.  C.  R.  497;  Janesville  vs. 
Janesville  Water  Co.,  7  W.  R.  C.  R.  628 ;  Marinette  vs.  Water  Co., 
8  W.  R.  C.  R.  334;  Bogart  vs.  Wisconsin  Telephone  Co.,  17 
W.  R.  C.  R.  524.  In  several  of  these  cases  the  fair  value  exceeds 
quite  considerably  the  reproduction  cost  new.  *  *  * 

"The  plaintiff's  contention  that  inasmuch  as  the  fair  value  of  the 
property  from  1910  to  1918  has  been  equal  to  the  historical  cost  and 
to  the  cost  of  reproduction  new,  no  depreciation  reserve  was  required 
during  this  period.  Therefore,  the  city  deducts  the  balance  in  the 
company's  depreciation  reserve  from  the  valuation  for  computing 
return  as  previously  used  by  it  in  exhibit  7,  computing  the  7^  per 
cent  return  on  the  remaining  amount.  This  results  in  materially 
increasing  the  city's  estimate  of  excess  earnings,  and  these  claimed 
excess  earnings  are  still  further  increased  in  some  of  the  city's 
exhibits  by  the  addition  of  interest  computed  upon  the  excess 
earnings  claimed  from  year  to  year.  Details  of  these  computations 
will  be  found  in  Exhibits  9  and  10.  This  contention  results  from 
a  failure  properly  to  distinguish  between  the  fair  value  of  a  property 
and  a  physical  reproduction  valuation  new  less  accrued  depreciation. 
Both  the  rate  of  return  and  the  allowance  for  depreciation  as  fixed  by 
the  Commission  have  been  made  upon  the  basis  that  taking  all 
elements  into  consideration  the  cost  new  of  the  property  fairly 
represented  its  value  and  that  the  return  should  be  computed  upon 
this  cost  new  and  that  the  fair  value  of  the  property  for  rate- 
making  purposes  is  not  the  depreciated  value.  The  rate  of  return 
fixed  by  the  Commission  recognized  the  fact  that  the  company  will 
be  able  to  invest  a  considerable  portion  of  its  depreciation  reserve 
capital  in  permanent  additions  and  improvements  and  therefore  that 
the  rate  of  return  required  by  the  company  on  the  fair  value,  which 
is  in  this  case  the  cost  new,  need  not  be  so  high  as  would  be  the 
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case  were  the  funds  for  the  construction  of  this  property  derived 
entirely  from  outside  sources.  By  computing  the  allowance  for 
depreciation  upon  a  sinking  fund  basis,  the  Commission  deducted 
from  the  charge  to  operating  expenses  for  depreciation  an  amount 
equal  to  the  return  allowed  by  the  Commission  upon  the  deprecia- 
tion reserve  capital  invested  in  the  property  of  the  company  over 
the  period  for  which  the  reserve  is  provided.  In  other  words,  over 
such  a  period  the  depreciation  allowance  included  in  the  operating 
expenses  which  are  to  be  deducted  from  the  company's  revenues 
in  arriving  at  the  amount  available  for  return  is  reduced  by  an 
amount  equal  to  the  return  which  the  Commission  allows  the  com- 
pany to  earn  upon  the  depreciation  reserve  capital  invested  in  the 
property  and  plant  of  the  company,  so  that  the  earnings  the  company 
can  take  from  the  business  for  the  benefit  of  the  stockholders  are 
not  earnings  upon  the  full  cost  new. 

"In  its  order  of  October  30,  1919,  the  Commission  prescribed  that 
the  company  shall  compute  interest  at  the  rate  of  not  less  than  3^% 
per  annum  upon  the  balance  in  its  depreciation  reserve  accounts, 
shall  credit  this  interest  monthly  to  the  depreciation  reserves  and 
shall  treat  these  interest  charges  as  deductions  from  gross  income, 
which  means  that  these  interest  charges  are  not  to  be  considered  as 
part  of  the  expenses  of  the  company  before  arriving  at  the  income 
available  for  return.  In  other  words,  this  interest  on  depreciation 
reserves  is  not  an  operating  expense,  but  must  be  deducted  from 
income  before  the  payment  of  dividends.  It  is  clear,  therefore,  that 
plaintiff  was  not  justified  in  deducting  the  per  books  balances  in  the 
railway  depreciation  reserve  from  the  valuation  of  the  property  in 
order  to  determine  the  valuation  to  be  used  in  computing  the  return. 
It  would  seem  to  be  perfectly  clear  that  it  would  be  inequitable  to 
require  the  company  to  reduce  the  amount  which  it  may  charge  to 
operating  expenses  for  depreciation  by  the  amount  of  interest  on 
depreciation  reserves  and  at  the  same  time  deduct  these  depreciation 
reserves  from  the  amount  upon  which  the  company  is  allowed  to 
earn. 

"It  has  already  been  shown  that  the  operations  of  the  Milwaukee 
street  railway  from  January  1,  1913,  to  July  31,  1919,  yielded  less 
than  the  7>4%  return  computed  by  adding  book  additions  to  the 
railway  value  as  of  January  1,  1910.  It  is  very  clear  that  in  this 
case  cost  new  and  not  depreciated  value  fairly  represents  the  value 
of  the  property  for  ratemaking  purposes.     *     *     * 

''Plaintiff  contends  in  this  connection  that  the  Commission  has  erred 
in  fixing  the  allowance  for  depreciation  upon  a  study  of  estimated 
lives  of  the  physical  property  as  made  by  the  engineers,  that  rather  a 
combined  allowance  should  be  made  for  maintenance  and  deprecia- 
tion and  that  this  allowance  should  be  based  upon  average  costs  of 
maintenance  and  losses  realized  on  property  actually  retired  from 
service  over  a  period  of  years.     The  fundamental  error  in  connec- 
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tion  with  this  contention  on  the  part  of  plaintiiT  is  that  it  amounts 
to  the  denial  of  the  self-evident  fact  that  in  the  case  of  a  growing 
property  the  depreciation  actually  accrued  on  the  property  must 
necessarily  increase  from  year  to  year.  In  the  case  of  the  Mil- 
waukee street  railway  property,  the  accrued  depreciation  as  of 
January  1,  1897,  was  found  to  be  $998,408,  whereas  on  June  30, 
1919,  it  was  approximately  $4,125,798.  The  theory  adopted  by  the 
plaintiff  for  the  determination  of  maintenance  and  depreciation 
overlooks  this  fundamental  fact  and  attempts  to  build  up  an  allow- 
ance for  maintenance  and  depreciation  based  wholly  upon  actual 
maintenance  in  the  past  and  actual  amounts  charged  to  depreciation 
reserve  for  property  actually  retired  from  service  in  the  period 
under  investigation.  Assuming  that  a  valid  test  could  be  made  along 
this  line,  at  least  two  other  factors  would  have  to  be  taken  into  con- 
sideration, namely,  the  actual  accrued  depreciation  at  the  com- 
mencement of  the  period  and  the  accrued  depreciation  on  prop- 
erty still  in  service  at  the  close  of  the  period.  We  are  satisfied  that 
the  plan  followed  by  the  Commission  in  determining  proper  allow- 
ances for  maintenance  and  depreciation  for  the  Milwaukee  city  rail- 
way represents  the  most  accurate  method  of  computing  maintenance 
and  depreciation  costs." 

REFERENCES 
GENERAL 
900 — General 

Electric  Utility  Securities  Compare  with  Industrials  in  Permanence  of 
Value.    Electrical  World.     May  29,  1920.    p.  1278,  y.  page. 

In  an  interim  report  to  the  Investment  Bankers'  Association  of  America  by  the 
committee  on  pubHc  service  securities,  of  which  O.  B.  Willcox,  of  Bonbright 
and  Company,  is  chairman,  a  review  is  made  of  the  effects  of  v>'ar-forced 
economy  on  the  public  utilities,  the  cost  of  generating  energj',  the  increased 
use  of  electricity,  electrification  of  the  railroads,  and  the  present  financial  status 
of  electric  central  stations. 

The  report  concludes : 

"As  the  pressure  of  the  high  costs  of  operation,  with  resulting  decrease  in 
earnings,  disturbed  confidence  in  public  utility  securities,  so  the  response 
made  by  regulating  authorities  in  approving  rate  increases  should  tend  to 
restore  that  confidence,  strengthened  by  proof  accumulated  through  the  war 
period  that  the  public  and  the  regulating  commission  recognize  that  the 
power  and  light  companies  are  an  essential  part  of  our  industrial  fabric  and 
are  entitled   to   fair   rates    for  their   service   and   a   fair   return. 

"With  improving  earnings  and  with  full  appreciation  of  the  economic  and 
financial  history  of  these  companies  during  and  since  the  war  period,  their 
credit  should  steadily  improve  and  their  requirements  for  money  with  which 
to  meet  maturing  obligations  and  to  expand  their  facilities  to  take  on  business 
offered  should  again  be  satisfied  through  investment  markets  (subject,  of 
course,  to  general  financial  conditions)  at  gradually  decreasing  costs  for 
money ;  and  it  may  also  be  expected  that  the  general  price  level  of  the 
outstanding  securities  of  companies  which  have  creditably  survived  the 
disorders   of    the   past    few   years   will   substantially   improve." 


m 


Is^ 


^^ 


^ 


I  Vol.    17  June   17,   1920  No.  12 

ka  I  I 


RATE 
RESEARCH 


■ 


PUBLISHED  BY  THE 

RATE  RESEARCH  DEPARTMENT 

OF  THE 

NATIONAL  ELECTRIC  LIGHT  ASSOCIATION 

29  West  39th  Street,  New  York,  N.  Y. 


^& 


PUBLISHED  BY 

NATIONAL     ELECTRIC     LIGHT     ASSOCIATION 

R.   H.   BALLARD PRESIDENT 

MARTIN    J.    INSULL VICE-PRESIDENT 

M.  R.  BUMP VICE-PRESIDENT 

FRANK   W.  SMITH VICE-PRESIDENT 

WALTER    H.    JOHNSON VICE-PRESIDENT 

M.   H.   AYLESWORTH EXECUTIVE   MANAGER 

S.    A.    SEWALL ACTING   SECRETARY 

H.   C.   ABELL TREASURER 


RATE  RESEARCH  COMMITTEE 


DOUGLASS  BURNETT 
L.  H.  CONKLIN 
P.  T.  DAVIES 
R.  S.  HALE 


ALEX  DOW,  CHAIRMAN 
W.  H.  JOHNSON 
S.  M.  KENNEDY 
J.  W.  LIEB 
W.  J.  NORTON 


A.  E.  SPENCER 
W.  G.  VINCENT 
N.  T.  WILCOX 
W.  H.  WINSLOW 


Vol.  17 

Fred  W.  Herbert,  Editor 


Rate  Research 


JUNE  17.  1920 


No.  12 


Irene  J.  Jindra,  Associate  Editor 
29  West  39th  Street,  New  York  City 


Issued  Every  THURSDAY  by  the  RATE  RESEARCH  DEPARTMENT 

TERMS   OF  SUBSCRIPTION: 

Three  Copies,  $25.00  a  Year;  Payable  in  Advance 
Additional  Copies,  $8.00  a  year  each;  Payable  in  Advance 
Single  Copy,  $10.00  a  Year;  Payable  in  Advance 

Make  Checks  and  Drafts  Payable  to  Secretary,  National  Electric  Light 
Association,  29  West  39th  Street,  New  York  City. 


copyright,    1920,    BY    NATIONAL    ELECTRIC    LIGHT   ASSOCIATION 


CONTENTS  Page 

COMMISSION  DECISIONS 179 

Oregon  179 

District   of   Columbia 183 

COURT  CASES 186 

REFERENCES  190 

Public  Service  Regulation 190 

General 191 

Court  Decision  References 192 


Entered  as  second-class  matter  April  13,  1920,  at  the  post-office  at  New  York,  New  York,  under 

the  act  of  March  3,  1879 
(178) 


Rate  Research 

Vol.  1  7  New  York,  N.  Y.,  June  1  7,  1920  No.  1  2 

For  statement  of   facts   and   opinions   contained   in   papers  ab- 
stracted herein,  the  Association  does  not  hold  itself  responsible. 


COMMISSION  DECISIONS 

OREGON 

600 — Rate  Differentials 

Eastern  Oregon  Light  and  Power  Company.  Application  for  Authority 
to  Revise  Its  Power  Rates.  Decision  of  the  Oregon  Public  Service 
Commission,  Fixing  Rates.    May  19,  1920. 

The  Eastern  Oregon  Light  and  Power  Company  applied  for  permission 
to  establish  certain  increased  power  rates  and  to  discontinue  prompt 
payment  discount  on  bills  for  electric  lighting. 

The  Commission,  by  its  order  issued  on  July  22,  1915,  the  value  of  the 
electric  property  of  this  utility  actually  used  and  useful  in  the  service 
of  the  public,  as  of  June  30,  1914,  was  found  to  be  $1,020,300.  By  the 
same  order  certain  electric  rates  for  residence  and  commercial  lighting 
were  prescribed.  The  rates  so  fixed  were  subject  to  a  prompt  payment 
discount  of  ten  per  cent  if  paid  within  ten  days  after  the  date  of  billing. 
The  power  rates  of  the  company  were  not  then  in  issue.  Rates  for 
power  have  been  established  by  the  utility  from  time  to  time  to  meet 
particular  situations  as  they  arose,  upon  a  basis  designed  to  encourage 
this  class  of  service.  As  a  consequence  these  various  power  schedules 
are  not  equitably  arranged  and  inequalities  and  inequities  exist. 

The  applicant  herein  now  seeks  permission  to  initiate  a  new  schedule 
of  power  rates  designed  to  remove  these  inequalities  and  discriminatory 
conditions  and  at  the  same  time  provide  additional  revenue. 

In  its  petition  the  Company  advances  the  contention  that  since  the  for- 
mer order  of  this  Commission  it  has  had  to  meet  extraordinary  and 
unusual  increases  in  the  cost  of  material  and  labor,  that  it  has  suffered 
losses  by  fire,  floods  and  depreciation  securities,  and  that  it  is  now 
unable  to  earn  a  fair  return  upon  the  value  of  its  utility  property  as 
found  by  the  Commission.  It  is  also  alleged  that  additional  plant 
development  is  necessary  if  it  is  to  continue  to  properly  serve  the  com- 
munities occupied  by  it,  but  that  the  financial  condition  of  the  Com- 
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pany  is  such  as  to  make  it  extremely  difficult,  if  not  impossible,  under 
the  present  rates  and  conditions,  for  it  to  obtain  the  necessary  capital 
with  which  to  make  such  necessary  development. 

630 — Cost  of  Supplies 

"This  Commission  is  quite  familiar  with  the  increased  costs  of  labor 
and  material  which  have  existed  during  the  past  few  years,  and  the 
resultant  depressing  effect  upon  the  income  of  this  and  other  com- 
panies. This  will  be  considered  in  connection  with  the  application 
here  presented.  Losses  by  fire  and  floods  constitute  extraordinary 
depreciation  and  may  properly  be  considered  as  an  item  of  expense 
when  placed  in  suspense  and  distributed  over  a  period  of  years.  The 
entire  amounts  thereof  may  not,  however,  be  treated  as  operating 
expenses  properly  chargeable  to  the  particular  year  in  which  they 
occur.  In  our  opinion  the  period  over  which  such  items  may  prop- 
erly be  distributed  should  not  be  less  than  five  years.  While  depre- 
ciation of  securities  may,  in  proper  instances,  be  given  consideration 
in  connection  with  the  fixing  of  a  fair  return,  this  element  does  not 
carry  much  weight  in  cases  where  such  depreciation  may  have  re- 
sulted largely  or  wholly  from  over-bonding. 

"Concerning  the  applicant's  plea  of  financial  difficulty,  we  must  say 
that  in  our  opinion  the  poor  credit  of  a  utility,  per  se,  cannot  logically 
be  advanced  as  an  argument  for  increased  rates.  While  this  feature 
may  properly  be  given  serious  consideration  when  shown  to  have 
resulted  from  unreasonably  low  rates,  yet  it  is  entitled  to  little  weight 
traceable  to  the  financial  policy  of  the  utility. 

"The  record  plainly  shows  that  the  present  condition  of  the  appli- 
cant's credit  is  due  in  a  great  measure  to  its  large  bonded  indebted- 
ness and  its  attempt  to  reduce  this  debt  and  thus  stabilize  its  financial 
condition  out  of  net  income.  Clearly  the  remedy  for  this  situation 
lies  with  the  stock  and  bond  holders  and  cannot  justly  be  charged  to 
the  rate  payer." 

350 — Total  Revenue,  Expense,  Income 

The  Company  submitted  a  table  showing  the  revenues,  expenses  and 
resulting  operating  income,  with  the  method  of  its  derivation,  for  each 
year  since  June  30,   1914.  The  Commission  says : 

'Tt  will  be  noted  in  this  statement  that  although  the  operating  reve- 
nues have  been  increasing,  operating  expenses  and  taxes  have  been 
increasing  more  rapidly,  with  the  result  that  the  operating  income 
has  been  diminishing.  The  opposite  result  should  be  the  normal  con- 
dition to  be  expected,  as  there  has  been  no  marked  increase  in  fixed 
capital  costs  for  increased  power  plant  capacity  in  the  meantime. 
"Based  upon  the  foregoing  income  statement  and  the  present  valua- 
tion, if  conditions  were  the  came  the  Commission  might  be  inclined 
to  dismiss  the  application  of  the  utility,  or  to  permit  very  little  net 
increase  in  the  proposed  readjustment  of  power  revenue  from  the 
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rates.  However,  since  1915,  the  increasing  revenue  fi"om  increasing 
demand  should  have  been  accompanied  by  an  increase  in  power  plant 
investment.  Had  this  increased  plant  been  heretofore  provided,  as 
must  be  done  in  the  very  immediate  future,  the  depreciation  and 
return  on  this  increased  plant  capacity  would  have  caused  the  efifect 
of  the  increased  operating  expenses  to  be  more  marked.  The  show- 
ing of  this  utility  would,  in  consequence,  be  much  less  favorable  than 
is  indicated  by  the  foregoing  income  statement.  With  a  normal  plant 
development,  the  increased  operating  expenses,  especially  if  proper 
maintenance  be  provided,  justifies  an  increase  in  revenue,  which 
must  largely  result  from  an  increase  in  rates,  although  a  part  will 
be  contributed  by  an  increase  in  the  volume  of  business." 

612 — Power 

"As  heretofore  stated,  at  the  time  of  our  previous  investigation  into 
the  alTairs  of  this  utility  the  power  rates  were  not  then  considered  by 
the  Commission. 

"The  existing  power  rates  of  this  utility  are  without  doubt  the  best 
example  in  Oregon  of  conditions  existing  prior  to  public  utility 
regulation.  Although  there  was,  and  is,  a  general  industrial  power 
rate  (Schedule  G)  in  effect,  the  form  of  this  rate  was  not  such  as 
to  adapt  it  to  universal  and  ecjuitable  application.  As  a  consequence, 
other  power  rates  (Schedule  H  to  L,  inclusive)  were  later  estab- 
lished to  fit  conditions  to  which  the  general  power  rate  did  not  seem 
to  be  adapted.  As  a  result,  practically  all  of  these  later  power  rates 
were  concessions  to  the  power  users,  and  are  found  in  consequence 
to  be  more  or  less  unjustly  discriminatory  when  compared  to  the 
general  power  schedule.    *    *    * 

"This  Commission  has  worked  out  a  form  for  a  single  power  rate 
schedule  which  has  been  found  to  be  applicable  to  practically  all 
power  uses.  It  i:s  so  designed  that  the  long  hour  or  continuous 
power  user  automatically  obtains  an  average  rate  per  kilowatt-hour 
which  is  properly  applicable  to  the  conditions  under  which  he  is 
operating.  A  rate  form  which  will  accomplish  this  result  neces- 
sarily is  more  complex  than  the  simple  and  inadequate  rate  forms 
previously  applied  for  the  purpose  of  assessing  the  fixed  costs  of 
the  plant  necessary  for  the  customers'  service.  If  the  customers'  use 
of  this  plant  is  exercised  for  only  a  short  period,  he  pays  for  such 
use  only  for  such  period,  but  at  a  justifiably  higher  rate.  The  con- 
sumer who  having  paid  for  the  fixed  charges  in  the  primary  rate, 
which  applies  to  practically  two  hours'  use  per  day  of  his  largest  use, 
then  obtains  the  remainder  of  his  energy  at  the  lower  secondary 
rate.  Large  consumers  obtain,  in  both  primary  and  secondary  rates, 
consideration  for  the  decreased  cost  of  supplying  power  in  large 
quantities. 

"The  rate  hereinafter  prescribed  will  cause  but  little  change,  for  the 
average  general  power  customer,  being  now  sei-ved  under  Schedule 
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G,  except  that  those  with  long  hour  use  would  obtain  a  lesser  average 
rate  per  kilowatt-hour,  while  those  requiring  the  same  investment  in 
their  service  but  using  for  a  shorter  period  than  the  average  may 
pay  a  correspondingly  increased  rate,  the  natural  effect  in  this  class 
being  a  slight  reduction. 

"As  applied  to  the  former  power  customers  on  Schedules  H  to  L, 
inclusive,  other  than  general  power,  the  rate  proposed  by  the  utility 
would  provide  such  an  increase  that  it  not  only  would  eliminate  the 
previous  discrimination  in  favor  of  these  customers,  but  would  ap- 
parently cause  a  discrimination  against  them. 

"The  rates  hereinafter  set  out  place  these  customers  upon  a  non- 
discriminatory basis  as  compared  with  the  general  power  customer, 
although  it  has  been  necessary  to  increase  such  rates  in  order  to 
bring  about  this  condition. 

"This  utility  has  heretofore  had  no  well-defined  policy  with  reference 
to  irrigation  rates.  Large  irrigation  customers  were  on  special 
contracts,  and  evidently  smaller  customers  were  taken  on  at  the 
regular  power  rate  with  apparently  inadequate  provision  for  a  sea- 
sonal guarantee.  As  far  as  the  power  plant  and  general  transmission 
systems  are  concerned,  irrigation  service  is  ordinarily  considered  as 
a  by-product  of  general  electric  utility  service.  This  is  especially 
true  so  long  as  the  demands  for  irrigation  service  do  not  require, 
during  the  irrigation  season,  plant  capacity  in  excess  of  that  re- 
quired by  general  service  during  the  winter  months, 

"Power  for  irrigation  service  is,  as  a  general  proposition,  in  com- 
petition with  gravity  irrigation,  and  the  return  derived  from  power- 
irrigated  lands  will  not  justify  the  burden  of  a  rate  as  high  as  that 
necessary  for  general  service.  The  obtaining  of  an  irrigation  load 
at  the  proposed  irrigation  rate  will,  however,  increase  the  company's 
revenue  in  a  greater  proportion  than  the  increased  cost  of  such 
service,  and,  consequently,  the  consumers  of  electric  service  as  a 
whole  are  benefited  by  this  lower  irrigation  rate.  A  seasonal  mini- 
mum charge  must  be  provided  in  order  to  insure  an  income  on 
special  extensions  for  irrigation  service. 

"The  power  factor  clause,  temporary  service  rate,  the  reduction  of 
minimum  charge  and  Service  Rules  I  and  II  should  be  approved. 

"The  petition  of  the  applicant  to  discontinue  in  toto  the  prompt  pay- 
ment discount  of  10%  is  denied.  However,  by  reducing  the  said 
discount  from  10%  to  5%,  the  small  increase  in  net  revenue  will 
obviate  the  necessity  for  further  increase  in  general  lighting  rates 
and  at  the  same  time  insure  prompt  payment  of  bills. 

"The  record  herein  is  replete  with  testimony  to  the  effect  that  power 
use  among  the  patrons  of  the  applicant  has  been  greatly  curtailed 
and  in  many  instances  entirely  discontinued  because  of  the  inability 
of  the  utility  to  supply  the  demand.     This  has  resulted  in  a  great 
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hardship  to  numerous  industries,  particularly  the  mining  industry. 
It  is  imperative  that  sufficient  additional  power  be  supplied  to  care 
for  the  needs  of  the  community,  and  the  Commission  urges  that  no 
time  be  lost  in  supplying  this  deficiency. 

381— Taxation— City 

"While  not  directly  involved  in  the  application  in  this  case,  it  has 
been  brought  to  our  attention  that  since  the  issuance  of  the  former 
order  of  this  Commission  fixing  rates  for  residence  and  commercial 
lighting  for  the  cities  of  Baker  and  La  Grande,  and  the  various  other 
communities  served,  the  City  of  Baker  has  imposed  upon  the  utility  a 
franchise  tax  whereby  there  is  paid  to  such  city  three  per  cent  of 
the  gross  revenue  of  the  company  from  its  operations  within  the  City 
of  Baker.  This  naturally  has  the  efifect  of  making  the  operating 
expenses  in  Baker  higher  than  those  in  La  Grande,  or  any  of  the 
other  districts  served.  Such  a  tax  was  not  contemplated  by  the 
Commission  when  the  present  lighting  rates  were  fixed,  and  the  effect 
thereof  is  to  throw  an  unjust  burden  upon  all  other  communities 
served  by  the  company. 

"In  order  to  remove  this  discrimination  which  now  exists,  it  is 
necessary  either  that  this  franchise  tax  be  removed,  or  that  the  Baker 
rates  be  increased  sufficiently  to  compensate  the  company  for  the 
extra  cost." 

DISTRICT  OF  COLUMBIA 

300 — Investment  and  Return 

The  Chesapeake  and  Potomac  Telephone  Company,  Application  For 
An  Increase  in  Rates.  Decision  of  the  District  of  Columbia  Public 
Utilities  Commission,  Fixing  Rates.  May  26,  1920.  (Continued  from 
17  Rate  Research  163-165.) 

380— Taxation. 

Another  item  of  expense  is  that  of  the  licensee  revenue,  which  on  an 
annual  basis  under  the  proposed  rates  amounts  to  $199,789.00.  This 
licensee  revenue  is  the  amount  paid  by  the  Chesapeake  and  Potomac 
Telephone  Company  to  the  American  Telephone  and  Telegraph  Com- 
pany under  an  agreement  by  which  the  local  company  pays  to  the 
American  company  4^^%  of  its  total  gross  earnings. 

The  American  Telephone  and  Telegraph  Company  owns  the  receivers, 
transmitters  and  induction  coils  and  furnishes  these  instruments  to  the 
local  company,  maintains  them,  and  replaces  them,  and  in  addition 
thereto  performs  certain  other  services  of  value,  and  the  petitioner 
maintains  that  the  amount  paid.  4}^%  of  its  gross  revenues,  is  a  fair 
measure  of  the  value  of  the  services  rendered. 

This  charge  represents  an  expense  of  $2.42  per  telephone  per  annum  in 
the  District  of  Columbia.    Of  this  $1.13  may  reasonably  be  taken  as  an 


184  17    Rate    Research 


actual  rental  charge  based  upen  the  value  of  the  instruments  owned  by 
the  parent  company,  used  by  the  local  company,  and  excluded  from  the 
inventory  and  valuation  of  the  local  company.  The  balance  of  $1.29 
per  telephone  or  a  little  more  than  ten  cents  per  month  is  the  amount 
that  the  telephone  user  pays  to  the  American  Telephone  and  Telegraph 
Company  for  its  supervisory  and  expert  services. 

The  Commission  says : 

"All  of  the  stock  of  the  Chesapeake  and  Potomac  Telephone  Com- 
pany is  owned  by  the  New  York  Telephone  Company  and  in  turn 
all  of  the  stock  of  the  New  York  Telephone  Company  is  owned  by 
the  American  Telephone  and  Telegraph  Company.  The  4^% 
licensee  agreement  obtains  as  between  the  American  Telephone  and 
Telegraph  Company  and  all  of  the  subsidiary  so-called  Bell  Com- 
panies in  the  United  States,  and  in  addition  thereto  there  is  a  similar 
agreement  with  one  or  two  telephone  companies  not  owned  by  the 
American  Telephone  and  Telegraph  Company.  The  question  of 
the  reasonableness  of  this  charge  has  been  discussed  in  more  or  less 
detail  by  many  utility  commissions  throughout  the  country.  In  a 
few  cases  it  has  been  held  that  the  charge  is  reasonable  and  the 
method  of  determining  it,  just.  In  one  or  two  instances  the  whole 
item  has  been  disallowed.  Several  commissions,  notably  those  that 
have  examined  into  the  question  in  great  detail,  hold  that  the  Ameri- 
can Telephone  and  Telegraph  Company  is  entitled  of  course  to  a 
fair  rental  charge  for  the  instruments  it  leases  to  the  subsidiary 
companies,  and  that  it  is  also  entitled  to  compensation  for  the  other 
services  it  renders  in  making  available  to  the  local  company, 
wherever  situated,  the  services  of  its  engineering  staff,  its  research 
laboratories,  and  its  accounting  experts.  Undeniably  the  people  of 
the  country  as  a  whole  have  been  well  served  by  a  system  which  has 
made  available  to  every  telephone  corporation,  however  small,  all  of 
the  results  of  the  studies  carried  on  by  a  highly  organized  and  ex- 
tremely competent  staff  of  experts.  So  also  has  the  country  bene- 
fited by  the  uniform  standardization  which  perhaps  could  not  have 
been  effected  in  any  other  M^ay  except  by  the  simultaneous  develop- 
ment of  the  telephone  field  throughout  the  United  States  by  a  single 
company,  which,  of  course,  was  never  possible  politically  or  finan- 
cially at  any  time.  It  is  just  and  reasonable  that  this  service  should 
be  compensated  for  by  the  telephone  users,  but  to  acknowledge  the 
obligation  and  the  necessity  of  recompense  does  not  necessarily 
imply  approval  of  the  method  of  measuring  the  compensation  to  be 
paid. 

"This  Commission  endorses  the  suggestion  made  by  the  Indiana  Pub- 
lic Service  Commission  in  its  opinion  of  February  9,  1920.  in  the 
Central  Indiana  Telephone  Company  case,  that  the  whole  question 
of  the  4>^%  charge  be  submited  to  a  joint  study  of  the  Ameri- 
can Telephone  Company  and  the  National  Association  of  Railway 
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Utilities  Commissioners  acting  for  the  various  commissions  of  the 
country,  in  order  that  a  solution  of  this  problem  may  be  worked 
out  that  can  be  accepted  throughout  the  country.  In  this  case  this 
Commission  will  not  disallow  the  item  of  expense,  although  with- 
holding its  approval  from  the  method  of  determining  it,  since  the 
American  Telephone  and  Telegraph  Company  within  the  past  three 
years  has  paid  to  the  Chesapeake  and  Potomac  Telephone  Company 
$1,200,000.00  by  way  of  assisting  it  to  meet  its  extraordinary  war- 
time obligations,  and  this  sum  alone  represents  the  licensee  income 
from  this  local  company  for  a  period  of  six  or  eight  years. 
"This  Commission  will  reserve  its  final  determination  on  this  much- 
discussed  subject  until  it  has  had  the  time  and  opportunity  to  fix 
the  valuation  of  the  property  of  the  company  by  a  more  detailed 
study  and  also  to  determine  and  fix  a  method  of  calculating  depre- 
ciation charges." 

340 — Rate  of  Return. 

''The  net  earnings  of  the  company  on  an  annual  basis  under  the 
present  rates  are  a  little  more  than  $150,000.00,  or  about  1^4%  upon 
the  tentative  fair  value  as  taken  in  this  case.  The  estimated  increase 
in  revenues  to  be  produced  by  the  new  schedule  of  rates  proposed  by 
the  company  in  its  petition,  amounts  approximately  to  $550,000.00, 
making  a  total  net  revenue  of  about  $700,000.00,  which  must  be 
reduced  by  increased  expenses  of  approximately  $100,000.00  arising 
from  increased  taxes  and  licensee  revenue  proceedings  from  the 
increased  gross  receipts,  leaving  a  resultant  net  revenue  of  about 
$600,000.00,  representing  a  return  of  approximately  4%%  upon  the 
■  fair  value  of  the  property.  The  margin  between  a  4%%  return  and 
what  would  be  deemed  a  fair  return  under  normal  conditions  is  more 
than  sufficient  to  offset  any  adjustment  that  may  later  be  made  in 
the  tentative  fair  value  used  as  a  rate  base  in  this  case. 

"It  is  the  opinion  of  the  Commission,  moreover,  that  the  distribution 
of  the  increased  charges  as  proposed  by  the  company  in  its  suggested 
schedule  of  rates,  is  fair,  just,  and  equitable.  Every  type  of  service 
is  made  to  bear  some  of  the  increased  burden,  but  the  larger  increase 
is  made  upon  that  class  of  service  which  is  employed  for  business 
purposes  and  which  is  presumably  directly  profitable  to  the  user. 
The  proposed  rate  schedule,  therefore,  in  general  will  be  approved 
with  the  exception  that  in  the  case  of  measured  services,  including 
both  the  individual  lines  and  the  private  branch  exchange  systems, 
where  the  company  proposes  that  the  first  50  local  messages  per 
month  in  excess  of  the  initial  rate  charge  shall  be  at  the  rate  of 
Sy2  cents  each,  the  Commission  will  establish  the  rate  at  5  cents 
per  message  for  the  first  100  local  messages  in  excess  of  the  initial 
monthly  charge. 

"The  Commission  has  given  careful  consideration  to  suggestions 
made  that  the  monthly  settlement  basis  for  measured  service  be 
abandoned  and  that  the  old  system  of  annual  settlements  be  re- 
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established.  It  is  of  the  opinion  that  the  present  system  is  more 
equitable  and  therefore  will  not  disturb  it." 

COURT  CASES 

300 — Investment  and  Return 

Pacific  Gas  and  Electric  Company  v.  City  and  County  of  San  Fran- 
cisco, et  al.  Report  of  H.  Al.  Wright,  Standing  Master  in  Chancery, 
Filed  March  2,  1920.     156  pages. 

This  report  was  filed  in  the  United  States  District  Court,  Northern 
District  of  California,  in  proceedings  instituted  by  the  Pacific  Gas  and 
Electric  Company  to  enjoin  the  operation  of  ordinances  of  the  Board 
of  Supervisors  of  the  City  and  County  of  San  Francisco  fixing  rates 
for  gas  service. 

The  report  covers  an  investigation  of  the  value  of  the  company's  prop- 
erty and  its  revenues  and  expenses. 

360 — Depreciation 

A  section  of  the  report  is  devoted  to  a  discussion  of  Depreciation. 

"As  a  preliminary  to  the  discussion  of  this  subject  the  positions  of 
the  parties  can  be  briefly  indicated,  a  more  detailed  statement  being 
reserved  until  the  evidence  is  considered.  The  company  contends 
that  its  plant  capital,  as  a  basis  of  earnings,  should  suft'er  no  deduc- 
tion because  of  supposed  depreciation  due  to  age,  but  only,  if  at  all, 
by  the  amount  of  'deferred  maintenance.'  And  where,  as  here,  there 
have  been  abandonments  of  large  units  due  to  obsolescence,  the  loss 
should  be  reimbursed  by  amortization  over  a  period  of  years  after, 
rather  than  before,  the  replacement,  this  amortization  being  efifected 
by  dividing  the  economies  resulting  from  new  machines  and  proc- 
esses between  owner  and  consumer,  thus  allowing  a  partial  reduc- 
tion in  the  rate. 

"The  city,  on  the  other  hand,  proceeds  on  what  will  be  hereafter 
described  as  the  modified  sinking  fund  method,  involving  an  esti- 
mate of  the  lives  of  the  different  structural  units,  and  an  annual 
allowance  set  aside  from  the  rates  received  as  a  reserve  for  future 
replacement  on  a  5  per  cent  compound  interest  curve,  the  capital 
basis  of  return  to  the  owner  being  depreciated  each  year  in  an 
amount  exactly  corresponding  with  yearly  additions  to  the  reserve. 
It  is  assumed  that  loss  of  plant  units  by  obsolescence  and  inadequacy, 
as  well  as  by  physical  decay,  can  be  forecast  with  substantial  accuracy 
and  provided  for  in  advance  of  abandonment  and  replacement. 

"As  a  further  preliminary,  it  seems  necessary  to  refer  to  certain 
prior  cases  in  this  court.  Perhaps  because  of  the  former  requirement 
of  the  Constitution  of  California  that  the  rates  of  charge  of  public 
service  corporations  should  be  fixed  annually,  this  district  has  had 
an  unusual  number  of  suits  like  those  at  bar,  and  this  fact,  inci- 
dentally, has  been  the  principal  reason  for  the  existence  here  of  a 
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standing,  or  permanent  master.  It  has  also  happened,  if  I  may  judge 
from  the  reports  and  from  correspondence  from  all  over  the  country, 
that  it  has  fallen  to  this  court,  more  than  to  others,  to  give  exhaustive 
examination  to  the  question  of  depreciation.  This  is  because  it  has 
been  completely  presented  by  the  engineering  witnesses.  I  will 
refer  to  two  principal  cases  prior  to  the  present. 

"In  Contra  Costa  W^ater  Co.  vs.  City  of  Oakland,  two  suits  concern- 
ing the  validity  of  water  rates  for  the  years  1903-4  and  1904-5,  a 
master's  report  was  filed  in  October,  1916,  and  since  has  been  con- 
firmed. It  is  not  in  print.  It  was  shown  that  the  company's  prac- 
tice had  been  to  charge  off  depreciated  capital  only  at  the  time  of 
abandonment  and  to  the  operating  expense  of  that  year.  It  had  no 
reserve  for  depreciation.  This  was  current  accounting  practice ;  it  is 
the  replacement  method  described  below.  Indeed,  the  creation  of  a 
reserve  by  annual  allowances  from  the  revenues  had  been  disap- 
proved by  the  Supreme  Court  of  California.  Redlands  Water  Co. 
vs.  Redlands  (1898),  121  Cal.  312;  San  Diego  Water  Co.  vs.  San 
Diego  (1892),  118  Cal.  556,  Beatty,  C.  J.,  dissenting;  and  appar- 
ently by  the  Supreme  Court  of  the  United  States.  U.  S.  vs.  K.  P, 
Ry.  Co.,  99  U.  S.  455,  459;  U.  P.  R.  R.  Co.  vs.  U.  S.,  99  U.  S.  402, 
420-1  (semble)  ;  San  Diego  L.  &  T.  Co.  vs  Jasper,  189  U  S.  439, 
446  (1903)  (semble).  The  City  Council  of  Oakland,  the  rate-fixing 
authority,  valued  the  company's  property  as  depreciated  by  age  and 
use,  and  made  no  allowance  to  ofifset  the  wastage  except  to  charge 
operating  expense  with  the  prior  year's  abandonments.  When  the 
suits  came  to  hearing,  the  Knoxville  case  had  been  decided,  212 
U.  S,  1  (1909).  Both  sides  deemed  this  case  to  require  the  valua- 
tion of  the  existing  structural  capital  as  depreciated,  though  no 
reserve  had  been  accumulated,  and  to  require  also  the  provision  in 
the  costs  of  service  of  an  annual  allowance  to  a  depreciation  reserve 
for  the  future.  There  was  an  unusually  able  aggregation  of  engi- 
neer witnesses  on  both  sides.  The  four  methods  of  accounting  for 
depreciation  hereafter  set  forth  were  there  first  presented  to  a 
court.  The  company's  witnesses  adopted  what  I  have  called  the 
modified  sinking  fund  method,  and  in  addition  testified  that  as  a 
fact,  apart  from  the  theoretical  requirements  of  the  accounting 
method,  the  past  and  future  course  of  deprecation  in  fact,  and  there- 
fore the  present  condition,  could  be  determined  by  the  application 
of  a  5  per  cent  sinking  fund  curve  to  the  various  units  according 
to  their  ages  and  estimated  lives.  The  city's  engineers  followed  the 
straight  line  method.  Partly  because  of  the  direct  testimony  as  to 
present  conditions  in  fact,  largely  also  because  the  straight  line 
method  involved  a  much  greater  deduction  than  the  other  method 
from  the  capital  entitled  to  a  return  on  the  score  of  so-called  depre- 
ciation identified  with  a  presumed  but  fictitious  payment  to  reserves 
in  the  past,  and  because  I  considered  the  straight  line  method  un- 
desirable in  other  respects,  the  master's  findings  followed  the  method 
and  results  of  the  company's  engineers.    *    *    * 
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"The  next  case  in  this  court  to  be  referred  to  is  Spring  Valley  Water 
Company  vs.  San  Francisco  (eight  suits,  consolidated).  The  report 
was  made  in  1917,  and  is  in  print,  though  not  officially  reported. 
The  testimony  was  given  and  the  discussion  of  depreciation  written 
before  the  engineers'  committee's  final  report  was  available.  Leonard 
Metcalf,  secretary  of  that  committee,  was  one  of  the  witnesses  here; 
Allen  Hazen,  of  New  York,  was  another.  The  city's  witnesses  used 
the  straight  line  method  of  figuring  depreciation,  as  in  the  Contra 
Costa  case.  The  company's  engineers  likewise  depreciated  the  struc- 
tural property.  Mr.  Metcalf  obtained  present  value  and  the  annual 
increment  for  the  depreciation  reserve  by  using  a  4  per  cent  curve, 
giving  effect  to  the  results  of  inspection  in  his  estimates  of  future 
life.  Mr.  Hazen's  method  was  substantially  the  same,  though  with 
greater  emphasis  on  an  initial  determination  of  percentage  condition 
as  an  effort  of  judgment  from  careful  inspection  and  consideration 
of  past  history.  In  eft'ect,  however,  this  required  an  estimate  of 
remaining  life  and  the  assumption  that  future  replacement  cost 
would  equal  that  of  the  present,  and  from  this  data,  using  a  5  per 
cent  interest  rate,  the  problem  of  present  reproduction  costs  less 
depreciation  because  the  problem  of  determination  of  the  present 
worth  of  the  future  replacement  cost.  Mr.  Hazen  gave  the  master 
a  considerable  shock  by  stating  that  the  best  engineering  knowledge 
was  not  capable  of  predicting  with  assurance  the  total  lives  of  many 
important  water  works  elements,  even  as  aff'ected  by  physical  decay, 
to  say  nothing  of  the  factors  of  obsolescence  and  inadequacy.  Just 
as  both  sides  followed  what  was  considered  the  doctrine  of  the 
Knoxville  case  in  deducting  estimated  depreciation  from  reproduc- 
tion cost  to  determine  present  value,  so  both  sides,  and  the  master  as 
well,  felt  that  that  case  required  that  no  consideration  be  given  to 
the  company's  actual  practice  in  accumulating  a  reserve  in  the  past 
since  the  year  1908.  The  replacement  method  was  given  only  passing 
notice.  In  both  the  Contra  Costa  and  the  Spring  A'alley  cases,  then, 
the  issue  was  between  the  results  shown  by  the  modified  sinking 
fund  and  the  straight  line  methods,  with  a  decision  in  favor  of  the 
former. 

"When  the  Contra  Costa  report  was  written,  I  felt  that  the  prob- 
lems connected  with  depreciation  had  been  solved,  consistently  both 
with  decisions  of  the  court  of  last  resort  and  with  right  reason,  by 
the  modified  sinking  fund  method.  This  view  also  characterized  the 
Spring  Valley  report,  though  somewhat  shaken  by  doubt  as  to  the 
possibility  of  estimating  future  lives,  and  with  greater  emphasis 
placed  on  the  ascertainment  of  present  condition  in  fact,  irrespective 
of  theoretical  amortization  in  the  past.  In  the  present  case,  the  city 
has  abandoned  the  straight  line  method  and  conformed  to  the  mas- 
ter's former  preference  as  to  method.  But  my  renewed  consider- 
ation of  the  problem  in  the  light  of  the  evidence  here,  together  with 
a  considration  of  current  literature  on  the  subject,  leads  me  to  the 
belief  that  the  whole  matter  must  be  re-exaniined  for  a  possible 
clearer  statement.     I  have  no  hope  that  this  report  will  be  the  last 
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word  on  the  subject,  but  I  think  a  step  forward  can  be  taken.  At 
the  risk  of  repeating  what  I  have  said  before,  I  propose  to  examine 
the  whole  subject  de  novo,  irrespective  of  the  decisions ;  and  then 
consider  what  the  decisions  embody. 

"When  we  say  that  a  reasonable  rate  or  price  is  one  that  gives  the 
manufacturer  or  utility  owner  a  fair  return  on  the  fair  present 
value  of  the  property  which  is  the  instrument  of  production,  we  of 
course  refer  to  a  net  return  available  for  distribution  or  dividend  to 
the  owner  after  costs  are  paid  and  without  withdrawing  any  portion 
of  the  capital.  Among  the  costs  are  operating  expenses,  taxes  and 
repairs.  Repairs  are  replacements  of  parts  that  have  worn  out  with 
use  or  have  been  broken  by  accident.  If  the  normal  operation  of  a 
machine  requires  only  the  renewal  of  certain  bearings  once  a  year, 
or  other  repairs  constant  in  amount  each  year,  obviously  net  earnings 
do  not  vary  by  reason  of  the  repairs.  And  since  value  depends  on 
net  earnings,  there  is  no  depreciation ;  it  is  always  the  replacement 
cost  new.  So,  if  a  meter  could  be  kept  operating  efficiently  by  re- 
pairs of  uniform  cost,  consisting  of  replacement  of  dififerent  parts, 
it  would  always  be  worth  the  same,  since  net  earnings  are  not 
changed.  There  is  no  depreciation  and  no  abandonment ;  it  is  the 
same  meter,  although  in  time  no  original  part  remains.  Age  and 
wear  are  thus  not  necessarily  factors  in  depreciation  of  value. 

"But  repairs  may  not  be  uniform  each  year  in  other  machines  or 
structures  ;  they  may  increase  until  no  net  earnings  are  left,  or  be- 
come so  great  that  it  is  cheaper  to  replace  the  structures  with  new 
ones.  This  is  abandonment  because  of  physical  depreciation.  Or 
the  machine,  though  physically  in  good  condition,  may  become  obso- 
lete through  a  new  invention  that  will  efifect  such  economies  in  costs 
as  will  pay  the  loss  by  scrapping  of  the  old  machine  and  thereafter 
give  greater  net  returns.  Or  the  service  demands  may  grow  beyond 
the  capacity  of  the  machine  or  pipe  so  that  it  is  cheaper  to  replace 
it  by  a  larger  unit  than  to  duplicate  the  old  unit,  which  is  still  in  good 
physical  condition.  Thus  replacement  may  come  about  through 
obsolescence  or  inadequacy ;  and  the  depreciation  in  value  of  the 
abandoned  unit  for  either  of  these  causes  is  sometimes  called  func- 
tional depreciation. 

"The  difference  between  repairs  and  replacements  is  thus  one  of 
degree,  not  of  kind;  and  the  line  will  sometimes  be  hard  to  draw,  as 
in  the  case  of  a  pipe  system.  But,  like  repairs,  ]:)rovision  for  replace- 
ment of  plant  units  through  deterioration  and  abandonment  is  a  cost 
of  production  or  service  which  the  charges  to  the  public  must  pro- 
vide, and  which  must  be  determined  before  the  owner's  profit  can 
be  estimated.  It  is  the  owner's  duty  to  replace ;  it  is  the  consumer's 
duty  to  reimburse  the  owner. 

"Now,  provision  for  this  replacement  can  be  made  concurrently  with 
abandonment,  just  as  in  case  of  repairs  ;  or  if  the  amount  involved 
is  so  large  as  to  disturb  the  necessary  substantial  uniformity  of  rates 
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of  charge  in  successive  years  it  may  obviously  be  accumulated  in 
installments,  either  before  or  after  the  abandonment. 

"Until  this  case  it  had  not  occurred  to  me  that,  so  far  as  theory  is 
concerned,  reimbursement  of  the  owner  could  take  place  after 
abandonment.  It  would  not  seem  fair  if  it  involved  a  raise  of  rates. 
Physical  depreciation,  for  example,  if  an  accumulation  is  necessary 
to  provide  for  replacement,  ought  to  be  provided  beforehand  from 
the  rates  of  users  of  the  service  which  caused  the  machine  to  wear 
out.  But  where  replacement  is  made  on  account  of  obsolescence  or 
inadequacy,  an  economy  is  effected  in  costs,  and  that  economy  can 
with  fairness  be  devoted  to  reimbursement  for  the  replacement  cost, 
the  rates  remaining  unchanged.  I  know  of  no  well-considered 
method  to  meet  this  reimbursement  after  the  fact.  The  installments 
would  have  to  include  interest  on  the  unpaid  principal  and  capital 
would  thus  not  be  depreciated  for  purposes  of  return.  An  estimate 
of  the  period  of  amortization  would  not  have  to  be  made  if  all 
economies  of  the  new  machine  were  devoted  to  the  amortization ;  it 
would  work  itself  out.  If  the  economies  were  shared  with  the 
rate-payer,  as  plaintiff  here  suggests,  the  period  should  not 
extend  beyond  the  estimated  life  of  the  new  machine ;  a  plan 
which  is  subject  to  the  objection  on  the  grounds  of  uncertainty 
common  to  all  such  estimates." 

(To  be  continued.) 

REFERENCES 

PUBLIC  SERVICE  REGULATION 

200 — Public  Service  Regulation — Law  and  Practice 

Rising  Costs  and  the  Utility  Commissions,  by  Judge  David  E.  Blair. 
Public  Service.    June,  1920,  p.  175,  1^  pages. 

In  an  address  delivered  before  the  St.  Louis  Electric  Board  of  Trade,  Judge 

David  E.  Blair,  says : 

"Modern  utilities  are  the  outgrowth  of  every  necessity,  and  their  development 
has  inevitably  followed  the  natural  demands  of  our  complex  civilization. 
"The  commission  plan  of  regulating  these  utilities  represents  the  modern 
and  better  attitude  toward  utilities  and  their  relations  with  the  public.  Regu- 
lation supersedes  competition.  Public  service  is  paramount  to  but  not  re- 
gardless of  earnings  of  the  utilities.  Reasonable  compensation  must  go  hand 
in  hand  with  adequacy  of  service.  The  cost  of  rendering  that  service  must 
be  provided  for  in  the  rates,  regardless  of  franchise  limitations.  The  State 
cannot  suffer  its  police  power  to  be  abridged  or  limited  by  a  franchise  en- 
tered into  between  the  municipality  and  its  utility.  Bare  cost  of  operation 
does  not  furnish  or  guarantee  ability  to  render  service.  No  utility  can  long 
remain  in  a  position  to  render  adequate  service  unless  it  can  show  earnings 
for  those  who  own  its  stock  and  bonds. 

"It  is  no  wonder  that  the  utilities  looked  with  suspicion  upon  the  growing 
demand  for  state  regulation.  It  was  thought  that  the  utilities  had  nothing 
to  gain  and  everything  to  lose  by  state  regulation  and  the  public  apparently 
everything  to  gain  and  nothing  to  lose.  Had  it  not  been  for  the  era  of  high 
prices  caused  by  the  world  war  these  respective  attitudes  might  have  remained 
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unchanged.  The  increasing  costs  of  operation  rendered  the  utilities  incap- 
able of  furnishing  adequate  service  at  franchise  rates^  and_  they  suddenly 
found  their  only  salvation  from  bankruptcy  or  costly  injunction  proceedings 
in  the  courts  lay  in  the  very  boards  whose  creation  they  had  so  bitterly  op- 
posed. The  public,  to  its  utter  surprise,  learned  that  such  boards  not  only 
had  the  power  to  fix  rates  lower  than  those  named  in  the  franchise,  but  also 
the  power,  and  sometimes  the  duty,  to  authorize  rates  in  excess  thereof. 
Positions  were  exactly  reversed  in  short  order.  The  opponents  of  state  regu- 
lation became  its  champions;  its  former  champions  became  its  critics.  *  *  * 

"I  assure  you  it  has  been  no  pleasant  task  to  concur  in  rulings  which  have 
resulted  in  increasing  street  car  fares,  gas  rates  and  charges  for  electricity, 
water  and  telephone  service  beyond  the  rates  named  in  supposedly  air-tight 
franchises.  I  do  not  know  the  reason  for  it,  but  it  is  nevertheless  true 
that  while  men  smilingly  and  complaisantly  pay  two  or  three  times  the  old 
prices  for  food  and  clothing,  building  materials  and  for  their  amusements, 
an  advance  from  20  to  40  per  cent,  in  utility  service  rates  is  always  met 
by  a  storm  of  popular  disapproval.  Somehow  the  general  public  does  not 
get  the  idea  that  if  labor,  fuel  and  materials  have  advanced  from  75  per  cent, 
to  300  per  cent,  their  utilities  will  have  difficulty  in  rendering  service  at  the 
same  old  price  or  have  any  honest  claim  for  an  increase  in  the  price  of  their 
product.  That  is  a  most  short-sighted  attitude.  But  that  is  the  attitude  of 
at  least  the  unthinking  part  of  the  public  and  these  constitute  the  chief  critics 
of   the   commission.  *  *  * 

"One  thing  is  sure  and  that  is  that  unless  the  returns  on  utility  investments 
are  made  more  attractive  and  certain,  it  will  become  more  and  more  diffi- 
cult to  enlist  new  capital  in  such  business  and  the  public  will  ultimately  be 
the  chief  sufferer.  Those  people  who  already  have  their  money  invested  in 
such  enterprises  cannot  be  expected  indefinitely  to  put  in  more  and  more 
money  to  protect  what  they  already  have  invested ;  in  other  words,  they 
cannot  be  expected  to  continue  to  send  good  money  after  bad." 

GENERAL 
780 — Service 

Electric  Service  in  the  American  Home.  Electrical  World.  May  15, 
1920,  p.  1133,  434  pages. 

In  an  endeavor  to  ascertain  the  extent  to  which  the  American  homes  are  now 
wired  for  electric  service  and  the  proportion  of  the  people  within  the  present 
reach  of  central-station  distribution  systems,  the  Electrical  World  has  made  a 
detailed  study  based  upon  recent  reports  from  more  than  5,000  electrical  generat- 
ing companies. 

This  study  has  been  very  carefully  made  from  information  covering  the  details 
of  electric  service  in  more  than  10,000  cities  and  towns  in  the  surrounding  coun- 
try districts.     The  summarized  results  are  presented  in  tabulated  form. 

The  central  stations  of  the  country  cover  at  the  present  time  territory  populated 
by  62,023,400  people,  or  about  57.3  per  cent  of  the  total  population  of  the  United 
States.  Of  this  population  within  reach  of  central-station  service,  about  55.8 
per  cent  live  in  electrically  lighted  houses.  Of  the  total  population  of  the 
country,  however,  only  33,008,500,  or  30.7  per  cent,  are  enjoying  the  benefits  of 
electricity  in  their  homes.  There  is  a  total  of  6,291,160  houses  wired  for  elec- 
tricity, of  which  48  per  cent  are  in  the  Central  States.  California  ranks  first 
in  number  of  houses  wired  per  capita  with  79  per  cent,  while  Mississippi  ranks 
lowest  with  only  8.4  per  cent.  The  total  number  of  stores  wired  was  determined 
to  be  1,459,169. 
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226.2 — Extension  of  Service 

Bradford  City  Electricity— Works  Extension,  by  Consul  Augustus  E. 
Ingram,  Bradford,  England.  Commerce  Reports.  June  4,  1920, 
p.  1327. 

The  Bradford  City  Electricity  Department  has  submitted  a  scheme  for  the 
erection  of  a  new  boiler-house  building  at  the  Valley  Road  works  and  the  instal- 
lation of  four  new  boilers,  together  with  all  the  necessary  auxiliary  plant, 
including  economizers,  draft  fans,  chimneys,  motors,  switch  gear,  cables,  and 
coal  and  ash  conveyors.     The  total  estimate  amounts  to  £322,700    ($1,570,420). 

Shortly  before  the  war  the  Bradford  Corporation  planned  to  build  a  large 
generating  station  at  Esholt,  near  Bradford,  in  order  to  meet  the  constantly 
growing  demand  for  electrical  power  from  manufacturers  and  others,  not  only 
in  the  city,  but  in  the  surrounding  district.  Since  the  armistice  the  Government 
introduced  a  scheme  for  the  unification  of  all  the  means  of  producing  and  dis- 
tributing electricity  under  State  control,  therefore  the  Bradford  Corporation 
decided  to  wait  until  that  scheme  took  definite  shape.  The  Bradford  electricity 
committee  now  recommends  that  representations  be  made  to  the  (national)  elec- 
tricity commissioners  that  a  capital  electricity  generating  station  be  provided  for 
Bradford  and  surrounding  district  and  that  the  estate _  owned  by  the  city  at 
Esholt  affords  an  ideal  site  which  could  be  at  once  utilized. 

COURT  DECISION  REFERENCES 
224 — Rates 

Milwaukee  Electric  Ry.  &  Light  Company  vs.  Railroad  Commission  of 
Wisconsin.  Decision  of  the  Supreme  Court  of  Wisconsin.  April  6, 
1920,  177  Northwestern  25. 

Action  is  brought  to  set  aside  an  order  of  the  Railroad  Commission  requiring 
the  plaintifif  to  continue  the  operation  of  one  of  its  suburban  lines  because  it  is 
unreasonable  in  that  it  requires  plaintiff  to  operate  it  at  a  loss  based  upon  the 
rate  fixed  by  the  commission  and  received  from  the  operation  of  such  line.  The 
commission  entered  a  general  demurrer  to  the  complaint,  and  from  an  order 
sustaining  it,  the  plaintifif  appealed.     The  Court  says : 

"It  appears  that  for  the  purpose  of  fixing  rates  the  Railroad  Commission  has 
treated  the  urban  and  suburban  lines  as  one  system,  and  plaintifif  takes  no 
exception  to  such  treatment,  but  suggests  that  it  may  run  counter  to  the 
decision  of  this  court  in  Zehren  vs.  Milwaukee  E.  R.  &  L.  Co.,  99  Wis. 
83,  97,  74  N.  W.  538,  41  L.  R.  A.  575,  67  Am  St.  Rep.  844,  where  it  was 
held  that  a  street  railway  upon  a  country  highway  constituted  an  additional 
burden  thereon  requiring  condemnation  under  chapter  175,  Laws  of  1897,  and 
that  the  corporate  limits  of  a  city  marked  the  boundary  where  such  addi- 
tional burden  began.  It  is  not  perceived  how  this  decision  affects  the  com- 
mission's treatment  of  plaintiff's  system  of  street  railways  as  constituting 
one  system  for  ratemaking  purposes ;  nor  has  our  attention  been  called 
to  any   other  case  in   this   court   running   counter   to   the   commission's   view. 

"The  general  rule  of  law  is  that  the  true  test  of  the  reasonableness  of  a 
rate  is  its  effect  upon  the  entire  system  operated  by  the  public  utility,  and 
not  whether  a  particular  part  thereof  is  operated  at  a  profit  or  loss  under  the 
prescribed  rate.  St.  Louis  &  San  Francisco  Ry.  Co.  vs.  Gill,  156  U.  S.  649, 
15  Sup.  Ct.  484,  39  L.  Ed.  567;  Puget  Sound  Co.  v.  Reynolds.  244  U.  S.  574, 
Z7  Sup.  Ct.  705,  61  L.  Ed.  1325;  Groesbeck  v.  Duluth,  S.  S.  &  A.  R.  Co., 
250  U.  S.  607,  40  Sup.  Ct.  38,  63  L.  Ed.  1167;  People  v.  McCall,  245  U.  S. 
345,  38  Sup.  Ct.  122,  62  L.  Ed.  2i7 ;  Inhabitants  of  Trenton  v.  Trenton  & 
Mercer  Co.  Traction  Corp.,  92  N.  J.  Law,  61,  105  Atl.  136." 

The  order  of  the  Circuit  Court  is  affirmed. 
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COMMISSION   DECISIONS 

PENNSYLVANIA 

144 — Merger 

Application  of  the  Cochranton  Telephone  Company  and  the  Merchants 
and  Farmers  Telephone  Company,  for  Approval  of  the  Acquisition  of 
the  Property  and  rights  of  the  Latter  by  the  Former  Company.  De- 
cision of  the  Pennsylvania  Public  Service  Commission,  Granting  the 
Application.    April  13,  1920. 

In  approving  the  agreement  to  purchase  the  property,  rights  and  privi- 
leges and  franchises  of  the  Merchants  and  Farmers  Telephone  Com- 
pany by  the  Cochranton  Telephone  Company,  the  Commission  says : 

"A  similar  application  for  the  consolidation  and  merger  of  these  two 
competing  telephone  companies  was  presented  to  this  Commission 
in  1916,  and  was  refused  as  violative  of  the  law  as  it  existed  at  that 
time.  In  the  absence  of  statutory  authority  for  the  creation  of  tele- 
phone companies  by  that  name  the  courts  had  classed  them  as  tele- 
graph companies  and  clothed  them  with  the  rights  and  powers  of 
such  companies.  While  they  only  existed  under  and  by  virtue  of  the 
laws  applicable  to  telegraph  companies,  it  followed  that  they  were 
subject  to  the  same  constitutional  inhibition  which  prohibited  the 
consolidation  with,  or  holding  a  controlling  interest  in  the  stock  or 
bonds  of  any  other  telegraph  company  owning  a  competing  line: 
Cochranton  Telephone  Company  v.  The  Public  Service  Commission, 
70  Pa.  Superior  Ct.  212.  affirmed  in  263  Pa.  506.  Unless  these  com- 
panies have  since  been  given  a  distinct  statutory  status  which  re- 
lieves them  from  the  infirmity  inherited  as  telegraph  companies  under 
Section  12,  Article  X\T,  of  our  Constitution,  the  present  application, 
however  meritorious,  must  be  refused. 

"The  question  of  the  propriety  and  desirability  of  these  companies 
merging  was  answered  in  the  affirmative  by  this  Commission  on  their 
application  filed  at  No.  516-1916.  It  was  there  determined  'that  the 
merger  and  consolidation  of  these  competing  companies  would  be 
for  the  service,  safety,  accommodation  and  convenience  of  the  public, 
if  it  were  not  contrary  to  law.'  The  facts  which  then  moved  the 
Comnn'ssion  to  so  find  still  obtain  and  in  a  more  intensified  form  by 
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the  lapse  of  the  intervening  time.  Therefore  we  need  not  extend 
this  report  by  a  recital  of  facts  heretofore  existing  and  which  con- 
.  tinue  to  exist,  urgently  demanding  that  the  present  application  be 
granted  if  these  companies  are  to  survive  and  the  service  accommoda- 
tion and  convenience  which  by  their  consolidation  will  be  secured, 
otherwise  lost,  to  the  public.  The  evidence  clearly  and  conclusively 
establishes,  and  we  so  find  as  a  fact,  that  the  merger  of  these  com- 
panies is  necessary  to  their  continued  existence,  and  will  result  in  a 
greatly  improved  service,  inuring  to  the  accommodation  and  con- 
venience of  the  public. 

200 — Public  Service  Regulation — Law"  and  Practice 

"This  leaves  for  consideration  the  question  of  whether  such  merger 
can  be  legally  effected.  Since  the  Supreme  and  Superior  Courts 
passd  on  this  question  in  the  case  hereinbefore  cited,  the  legislature 
by  the  Act  of  July  22.  1919,  P.  L.  1123.  has  provided  for  the  incor- 
poration and  regulation  of  telephone  companies ;  defining  the  rights, 
powers  and  privileges  of  such  corporations,  and  authorizing  and 
regulating  the  purchase,  acquisition  and  leasing  the  whole  or  any  part 
of  the  properties,  systems,  capital  stock  and  securities  of  other  cor- 
porations, associations  and  persons  engaged  in  the  telephone  business  ; 
and  also  authorizing  any  corporation  therefore  incorporated  under 
the  laws  of  this  Commonwealth  and  engaged  in  the  business  of 
furnishing  telephone  service  to  accept  the  provisions  of  the  Act  and 
thereupon  acquire  and  possess  all  the  privileges,  immunities,  rights, 
franchises  and  powers  conferred  upon  corporations  formed  there- 
under. The  applicant  companies  with  the  approval  of  this  Com- 
mission, evidenced  by  its  certificate  of  public  convenience,  have 
accepted  the  provisions  of  the  Act  of  July  22,  1919,  and  thereby  are 
given  the  legal  status  provided  by  that  act.  If  this  act  is  a  valid 
piece  of  legislation  then  the  right  of  these  companies  to  consolidate 
and  merge  is  no  longer  open  to  question.     *     *     * 

i  48 — Competition 

"We  need  not  pause  to  cite  the  adjudicated  cases  in  support  of  these 
general  principles  applicable  to  the  present  proceeding,  but  will  pass 
to  a  consideration  of  what  is  shown  by  the  evidence  to  be  a  funda- 
mental distinction  between  the  physical  character,  operation  and  ser- 
vice furnished  by  a  telegraph  company  and  by  a  telephone  company. 
That  telegraph  and  telephone  companies  have  some  operating  fac- 
tors in  common  must  be  conceded.  They  are  electrically  operated 
over  wires  strung  on  poles,  and  they  have  the  common  purpose  of 
distant  communication  between  persons,  corporations  and  associa- 
tions. Because  of  these  characteristics  in  common  and  in  the  absence 
of  any  legislative  recognition  of  telephone  companies  the  courts 
were  constrained  to  liken  them  to  telegraph  companies  and  to  clothe 
them  with  the  powers  and  limitations  of  corporations  of  that  class. 

"That  the  equipment  and  operation  of  the  two  systems  and  the  ser- 
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vice  furnished  by  them  respectively  are  radically  different  must  be 
conceded.     *     *     * 

"It  is  apparent  that  there  is  a  fundamental  physical  dift'erence  be- 
tween the  two  systems  as  constructed  and  operated,  and  it  is  equally 
apparent  that  there  is  a  fundamental  difference  in  the  use  made  of 
them  as  aft'ecting  competitive  conditions.  The  Constitution  of  the 
Commonwealth  recognizes  that  the  accommodation  and  convenience 
of  the  public  may  be  promoted  by  the  maintenance  of  competing 
telegraph  lines,  whereas  it  is  evident  that  the  reverse  is  generally 
true  as  to  the  maintenance  of  competing  telephone  lines  as  aptly 
illustrated  in  the  present  case.  With  these  two  competing  telephone 
companies  serving  a  limited  territory,  subscribers  can  only  communi- 
cate with  each  other  when  they  have  the  phone  of  the  same  company. 
To  secure  communication  with  all  the  patrons  of  the  two  companies 
it  is  necessary  to  take  and  pay  for  two  phones,  and  this  burden  as 
well  as  the  burden  of  paying  for  the  increased  expense  of  maintain- 
ing and  operating  two  competing  companies  to  obtain  adequate  tele- 
phone service  is  imposed  on  the  public  without  any  compensating 
return  or  advantage  whatsoever. 

"In  the  opinion  of  the  Commission  there  is  a  real  and  substantial 
dirt'erence  in  the  construction,  operation  and  use  betw^een  these  two 
systems  of  communication  to  support  the  Act  of  July  22,  1919,  as 
a  proper  and  reasonable  classification  enactment,  but  if  we  had  any 
doubt  as  to  its  constitutionality  we  would  in  a  proper  case  give 
eff'ect  to  the  act  and  leave  the  question  for  decision  by  the  courts 
where  it  is  properly  lodged.  Jn  accordance  with  the  foregoing  re- 
port and  determination  an  order  will  be  entered  approving  the  agree- 
ment of  purchase  of  the  property,  rights,  privileges  and  franchises 
of  the  Merchants  and  Farmers  Telephone  Company  by  the  Coch- 
ranton  Telephone  Company,  and  the  issuing  of  a  certificate  of  public 
convenience  accordingly." 

WISCONSIN 

630 — Cost  of  Supplies 

New  Gas  Light  Company,  Application  for  Authority  to  Increase  Its 
Rates.  Decision  of  the  Wisconsin  Railroad  Commission,  Granting  an 
Increase.     May  31.   1920. 

The  New  Gas  Light  Company  filed  its  application  for  authority  to  in- 
crease its  gas  rates,  alleging  that  owing  to  the  constantly  increasing 
price  of  materials  and  labor,  particularly  that  of  oil,  it  finds  itself  unable 
to  supply  gas  at  its  present  rate  without  facing  an  actual  loss  of  from 
$15,000  to  $20,000  by  the  end  of  the  present  year.  It  states  further  ^ 
that  it  finds  itself  in  a  position  due  to  the  recent  large  growth  of  the  city 
where  its  plant  and  distribution  system  will  be  inadequate  to  take  care 
of  the  increasing  demand  for  gas.  To  construct  additions  and  enlarge- 
ments it  states  that  it  will  require  approximately  $65,000  during  1920, 
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and  with  the  present  rates  and  earnings  the  prospect  of  securing  this 
money  is  not  encouraging. 

The  company  has  submitted  exhibits  giving  details  of  the  present  in- 
vestment, present  revenues  and  expenses,  and  an  estimate  of  the  costs 
during  the  last  seven  months  of  the  year  based  on  recent  contract  prices 
for  coke,  coal  and  oil  and  the  increased  labor  cost. 

The  Commission  says : 


"In  the  early  part  of  1920  oil  was  purchased  under  a  contract  at 
6.15c  per  gallon,  including  freight,  to  Janesville.  The  new  contract, 
effective  June  1,  1920,  will  increase  the  cost  to  11.25c  per  gallon  im- 
mediately, and  it  may  be  further  increased  if  freight  rates  are  raised. 
The  cost  of  coke  will  also  be  increased  June  1,  1920,  from  $13.36 
per  ton  to  $14.94  per  ton.  Coal  will  increase  on  July  1,  1920,  from 
$5.21  per  ton  to  $5.71  per  ton.  The  increases  in  salaries  and  wages 
effective  in  May  amount  to  $3,000.00  per  year. 

"In  determining  the  manner  in  which  these  increased  costs  will  affect 
the  cost  of  gas  careful  consideration  was  given  to  the  manufacturing 
efficiencies  of  the  plant.  After  a  comparison  with  the  results  ob- 
tained in  other  plants  of  the  same  type  and  size,  we  believe  that  the 
production  efficiency  is  as  high  as  can  be  reasonably  expected  at  this 
time.  Assuming  the  same  efficiencies  that  have  existed  during  the 
earlier  part  of  the  year,  the  increases  of  the  above-mentioned  items 
are : 

Increase  per  M  cu.  ft. 

Oil    19.31c 

Coke 3.75c 

Coal    66c 

Labor 3.00c 

Total 26.72c 

"The  company's  estimate  of  increased  expenses  includes  a  further 
allowance  of  7.46c  representing  further  increases  during  the  re- 
mainder of  the  year  in  the  maintenance  work,  and  small  increased 
costs  of  labor,  materials  and  other  miscellaneous  items.  The  total 
increase  over  the  first  four  months  of  this  year  is  therefore  34.18c 
per  M.  Cu.  Ft.  As  the  cost  for  the  period  recently  completed  was 
$1.0833,  the  future  cost  under  the  estimate  is  $1.4251.     *     *     * 

340— Rate  of  Return 

"The  fair  return  on  the  investment  has  in  general  been  taken  as  8 
per  cent.  If  this  percentage  is  applied  on  the  value  of  $340,810  the 
allowance  to  be  made  is  $27,264.80.  This  amount,  together  with 
the  additional  depreciation  item,  totals  about  $32,475  and  is  equal  to 
32.83c  per  M  cubic  feet.  To  pay  its  operating  expenses  under  the 
future  costs  of  materials,  and  provide  proper  depreciation  and  earn 
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the  usual  interest  allowance  on  the  property  value  the  revenues  of 
the  company  must  average  $1.75  per  M  cubic  feet. 

"We  do  not  believe  that  the  company's  estimate  is  overdrawn.  The 
testimony  clearly  shows  the  existence  of  unusual  conditions  in  the 
oil  market  and  which,  to  a  lesser  extent,  apply  to  the  other  supplies, 
including  coke  and  coal.  If  rising  costs  decrease  materially  or 
obliterate  entirely  the  margin  of  profit  to  the  utility  its  credit  and 
ability  to  expand  to  care  for  the  needs  of  the  community  must  be 
seriously  impaired. 

"The  petitioner  has  presented  the  feature  of  imperative  expansion 
as  one  of  its  principal  arguments  for  a  full  and  liberal  return  at 
this  time.  The  community  which  it  serves  has  had  a  very  unusual 
-  growth  in  the  past  year,  and  the  demands  on  the  utility  during  this 
period  have  taxed  its  capacity.  A\'ith  the  addition  of  large  numbers 
of  consumers  to  its  system,  extensive  construction  and  reconstruc- 
tion work  on  both  its  works  and  its  pipe  lines  must  be  carried  on. 
At  this  time  the  attraction  of  the  necessary  capital  is  both  costly 
and  difficult,  when  measured  by  standards  of  several  years  ago. 

"Without  the  improvements,  the  company  states,  and  we  believe  with 
good  grounds,  that  the  service  will  be  subject  to  hazard  and  that 
it  will  be  unable  to  take  care  adequately  of  the  community's  needs. 
We  believe  that  under  these  unusual  circumstances  the  company 
should  be  placed  in  a  position  to  obtain  the  necessary  additional 
capital  by  earning  a  fair  return,  even  though  the  prices  which  it  is 
now  required  to  pay  may  be  temporary.  Should  the  prices  recede 
materially,  however,  some  method  should  be  open  for  a  correspond- 
ing decrease  in  the  rates  charged  for  gas. 

"In  order  to  yield  $1.75  per  M  cubic  feet  of  gas,  a  rate  slightly  less 
than  that  requested  by  the  company  is  sufficient.  Unless  conditions 
become  steadily  worse  we  believe  the  company's  estimate  is  sufficient 
to  cover  the  costs  of  service  during  the  coming  year.  A  schedule 
of  rates  will  be  permitted  which  will  provide  the  necessary  revenue 
as  determined  herein." 

COURT  CASES 

300 — Investment  and  Return 

Pacific  Gas  and  Electric  Company  v.  City  and  County  of  San  Fran- 
ci.sco,  et  al.  Report  of  H.  M.  Wright,  Standing  Master  in  Chancery. 
Filed  March  2,  1920.  156  pages.  (Continued  from  17  Rate  Research 
186-190.) 

360 — Depreciation 

Continuing  the  discussion  of  the  question  of  depreciation,  begun  in 
last  week's  issue  of  Rate  Research,  the  report  says: 

"The.  leading  case  is,  of  course,  Knoxville  vs.  Knoxville  Water  Co., 
212  U.  S.  1.     In  view  of  widspread  controversy  and  adverse  criti- 
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cism  of  that  decision  I  have  examined  the  transcript  of  the  record 
on  appeal  to  the  Supreme  Court.  As  the  opinion  states,  the  master 
fixed  the  vahie  of  the  water  plant  at  replacement  value  new  of  exist- 
ing property,  about  $608,000.     *     *     * 

"The  Supreme  Court  reviewed  the  whole  case  from  the  beginning, 
212  U.  S.  8.  It  is  probable  that  their  attitude  toward  the  owner  was 
unfavorably  influenced  by  the  fact  that  the  company  was  over- 
capitalized, and  that  this  was  due  to  construction  performed  by  the 
majority  stockholders.  The  statements  in  the  opinion  are  well 
known  and  need  not  be  quoted.  I  refer  only  to  the  order  in  which 
the  various  propositions  are  developed.  The  court  first  stated  that 
in  a  plant  like  that  of  a  water  company  cost  of  reproduction  will 
not  correctly  indicate  the  present  value  unless  it  is  diminished  'by  the 
depreciation  which  has  come  from  age  and  use.'  In  saying,  'The  cost 
of  reproduction  is  not  always  the  fair  measure.'  there  is  implied  by 
the  use  of  the  word  'always'  that  it  sometimes  might  be  fairly  used. 
They  recognized  that  the  complexity  of  a  plant,  with  components  of 
dififerent  ages  and  different  expectations,  rendered  the  amount  of  de- 
duction for  depreciation  difificult  of  estimation;  but  that  a  substan- 
tial deduction  ought  to  have  been  made.  'A  water  plant,  with  all 
its  additions,  begins  to  depreciate  in  value  from  the  moment  of  its 
use.'  But  to  oft'set  this  wastage,  it  is  the  right  and  duty  of  the  owner 
to  charge  rates  which  will  earn,  annually,  in  advance/a  sum  toward 
a  replacement  reserve  in  addition  to  provision  for  repairs  and  profit. 
'It  is  entitled  to  see  that  from  earnings  the  value  of  the  property 
invested  is  kept  unimpaired  so  that  at  the  end  of  any  given  term  of 
years  the  original  investment  remains  as  it  was  at  the  beginning.' 
That  the  court  had  in  mind  the  fact  that  replacement  requirements 
would  in  the  case  before  it  be  fluctuating  and  beyond  the  capacity  of 
current  earnings  of  the  years  of  abandonments  is  shown  by  its  state- 
ment that  the  alternative  to  the  formation  of  a  reserve  beforehand 
from  earnings  would  be  the  issuance  of  new  stocks  and  bonds.  The 
opmion  concludes  with  the  statement  that  if  the  owner  fails  to  per- 
form 'this  plahi  duty.  *  *  *  whether  this  is  the  result  of  un- 
warranted dividends  upon  over-issues  of  securities,  or  of  omission 
to  exact  proper  prices  for  the  output,  the  fault  is  its  own.' 

"It  seems  to  me  that  the  criticisms  that  have  so  often  been  made  of 
the  Knoxville  case  are  unfounded.  I  believe  there  would  have  been 
less  misunderstanding  if  the  court  had  reversed  the  propositions  in 
Its  reasonnig,  and  argued  as  follows:  Here  is  a  plant  where  the 
costs  of  periodic  replacement  of  depreciated  units  will  not  be  uni- 
form from  year  to  year.  It  is  therefore  a  wise  business  judgment, 
a  plam  duty,  to  make  provision  in  advance  for  replacement  bycharg- 
mg  consumers  each  year  a  sum  sufficient  to  create  an  adequate  re- 
serve fund.  The  responsibility  for  thus  providing  for  his  reimburse- 
ment m  a  plant  not  under  public  regulation  is  solely  on  the  owner 
It  follows  that,  at  any  time,  the  then  present  value  of  the  de|>i-eciab!e 
units  of  a  plant,  whether  to  a  buyer  or  to  a  rate-fixing  authority    is 
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the  replacement  cost,  less  the  reserves,  which  should  have  been  col- 
lected up  to  that  time.  For  if  the  reserves  are  sufficient  and  are  in- 
vested in  securities  in  adequate  amount,  the  owner  receives  capital 
or  income  on  100  per  cent  of  his  investment ;  if  not,  it  is  his  own 
fault.  If  the  reserves  are  invested  in  other  units  of  plant,  themselves 
requiring  reserves,  he  is  made  whole  in  the  full  present  value  of  his 
investment  if  the  purchase  price  or  rating  base  for  income  is  the 
residual  ( de])reciated)  value  of  all  the  plant  units.  The  court,  in 
other  words,  in  detining  present  value,  has  properly  taken  the  posi- 
tion of  a  buyer.  The  only  criticism  that  can  properly  be  made  of 
the  decision  is  that  it  seeifTs  to  state  the  rule  as  a  principle  universally 
to  be  applied,  though  I  have  noted  above  an  apparently  qualifying 
sentence.  The  Knoxville  rule  will,  I  think  usually  be  found  appli- 
cable. But,  as  I  have  said,  there  will  be  found  cases  of  established 
business,  with  long  established  earning  capacities,  and  uniform  re- 
placement requirements,  where  a  reserve  will  not  be  necessary  and 
therefore  no  deduction  should  be  made  for  accruing  depreciation  ; 
or  even  cases  where  sound  policy  required  an  amortization  or  reim- 
bursement after  abandonment,  in  which  event  the  abandoned  prop- 
erty would  bear  interest  until  paid  for. 

"An  instance  of  the  latter  sort  is  seen  in  Kansas  City  Southern  Ry. 
Co.  vs.  U.  S.,  231  U.  S.  423,  204  Fed.  641.  Grade  revisions  involved 
abandonment  of  portions  of  the  old  line.  The  Interstate  Commerce 
Commission,  by  its  accounting  rules,  required  that  the  cost  or  esti- 
mated replacement  value,  less  salvage,  of  the  abandoned  property, 
should  be  deducted  from  the  cost  of  the  new  work,  and  the  balance 
only  charged  to  the  property  account,  and  that  the  cost  or  replacement 
value,  less  salvage  of  the  abandoned  property,  should  be  charged  to 
operating  expenses,  provided  that  if  the  amount  of  the  charge  to 
operating  expense  warranted  a  distribution  of  the  same  over  a  series 
of  years  in  the  future,  the  total  amount  might  be  charged  into  a 
'Property  abandoned  account,'  to  be  paid  ofT  from  earnings  during  a 
term  of  years  previously  approved  by  the  Commission.  The  Supreme 
Court  referred  to  a  distinction  made  by  the  Commission's  brief  be- 
tween depreciation  of  units  not  replaced,  and  that  of  units  become 
inadecjuate.  and  replaced  by  improved  structures  ;  a  distinction  not 
identical  in  kind,  but  similar  in  other  respects  to  that  which  is  here 
urged  between  depreciation  through  physical  decay,  and  that  which 
comes  through  obsolescence  or  inadequacy.  Of  the  former  kind,  the 
Commission  said,  as  set  forth  in  the  court's  opinion :  'The  structure 
has  served  its  purpose,  and  only  past  operations  have  benefited  from 
it.  So  far  as  the  profits  of  past  operations  have  not  been  distributed 
to  stockholders,  they  are  represented  in  the  profit  and  loss  account, 
and  therefore  such  an  abandonment  or  dejjreciation  is  properly 
chargeable  to  that  account  unless  a  special  depreciation  account  has 
been,  established  in  anticipation  of  such  abandonments  ;  and  for  such 
an  account  jjrovision  has  been  made  in  the  regulations.  The  other 
kind  of  depreciation  is  the  result  of  changes  attributable  to  the  in- 
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adequacy  of  the  existing  property  to  meet  the  demands  of  the  futvire. 
Abandonments  occasioned  by  changes  of  this  character  are 
therefore  chargeable  to  future  earnings,  for  the  reason  that  the  im- 
proved condition  of  the  road  is  not  only  designed  to  meet  the  de- 
mands of  the  future,  but  presumably  will  result  in  economies  of 
operation ;  and  so  the  resulting  benefits  will  be  reaped  by  those  who 
hold  the  stock  of  the  company  in  the  present  and  the  future.  The 
railroad  company  may,  if  it  sees  fit,  anticipate  general  depreciations, 
and  made  provision  for  them  by  establishing  a  reserve  for  the  pur- 
pose; but  if  no  such  provision  has  been  made,  the  abandonment 
should  be  taken  care  of  by  charging  them^o  present  or  future  operat- 
ing expense.' 

"The  court's  attitude  toward  this  view  of  the  Commission  is  stated 
thus :  'A  statement  of  the  theory  is  sufficient  to  show  that  the  regu- 
lation is  not  arbitrary  in  the  sense  of  being  without  reasonable  basis, 
and  there  is  evidence  to  show  that  the  Commission  was  warranted  in 
adopting  it,  as  sustained  by  expert  opinion  and  approved  by  ex- 
perience.' 

"The  case  is  cited  by  counsel  in  behalf  of  his  contention  that  obso- 
lescence should  be  taken  care  of  by  reimbursement  after  abandon- 
ment. It  is,  however,  important  to  observe  that  the  court  was  ap- 
proving a  policy  already  laid  down  by  the  rate-fixing  body,  the 
authority  of  primary  responsibility.  We  must  bear  in  mind  that  in 
the  Knoxville  case,  where  no  policy  of  accounting  had  been  first  laid 
down  by  the  state  body,  the  Supreme  Court  expressed  its  own  atti- 
tude toward  accounting  for  obsolescence  and  inadequacy  as  well  as 
for  physical  decay  by  requiring  a  reserve  to  be  set  up  in  advance. 

"In  Railroad  Commission  vs.  Cumberland  Telephone  &  Telegraph 
Co.,  212  U.  S.  414,  decided  one  month  after  the  Knoxville  decision, 
it  appeared  that  part  of  the  depreciation  reserve  had  been  invested  in 
extension  to  plant.  The  court  said:  'It  was  obligatory  upon  the 
complainant  to  show  that  no  part  of  the  money  raised  to  pay  for  de- 
preciation was  added  to  capital,  upon  which  a  return  was  to  be  made 
to  stockholder  in  the  way  of  dividends.  It  cannot  be  left  to  con- 
jecture, but  the  burden  rests  with  complainant  to  show  it.  It  cer- 
tainly was  not  proper  for  the  complainant  to  take  the  money,  or  any 
portion  of  it,  which  it  received  as  a  result  of  the  rates  under  which 
it  was  operating,  and  so  to  use  it,  or  any  part  of  it.  as  to  permit  the 
company  to  add  it  to  its  capital  accoimt,  upon  which  it  was  paying 
dividends  to  shareholders.  If  that  were  allowable,  it  would  be  col- 
lecting money  to  pay  for  depreciation  of  the  property,  and,  having 
collected  it,  to  use  it  in  another  way,  upon  which  the  complainant 
would  obtain  a  return  and  distribute  it  to  its  stockholders.  That  it 
was  right  to  raise  more  money  to  pay  for  depreciation  than  was 
actually  disbursed  for  the  particular  year  there  can  be  no  doubt,  for 
a  reserve  is  necessary  in  any  business  of  this  kind,  and  so  it  might 
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accumulate ;  but  to  raise  more  than  money  enough  for  the  purpose, 
and  place  the  balance  to  the  credit  of  capital  upon  which  to  pay 
dividends  cannot  be  proper  treatment.  .  .  .  We  are  not  con- 
sidering a  case  where  there  are  surplus  earnings  after  providing  for 
a  depreciation  fund,  and  the  sur]ilus  is  invested  in  extensions  and 
additions.    We  can  deal  with  such  a  case  when  it  arises.' 

"The  case  has  been  criticized  as  inconsistent  with  the  Knoxville  case, 
and,  if  we  view  only  the  language  employed,  the  criticism  is  justly 
made.  For  if  investment  in  a  depreciable  unit  is  to  be  maintained 
intact  by  the  accumulation  of  a  reserve  (the  Knoxville  rule)  and  the 
earning  value  of  the  unit  reduced  as  depreciation  proceeds,  then  the 
reserve  must  also  be  invested  in  securities  or  plant  to  earn  income, 
and  that  income  will  be  distributable  as  dividends.  The  tables  illus- 
trating both  the  third  and  fourth  methods  show  this  plainly.  The 
court  is  really  talking  in  terms  of  the  second  method,  where  the  in- 
come of  the  reserve  is  not  distributable  but  is  necessary  for  the 
sufficiency  of  the  reserve.  It  is  not  likely  that  the  court  intends  to 
forbid  investment  of  reserves  in  plant  and  so  confine  them  to  securi- 
ties; that  is  a  business  or  administrative  question  of  policy  which 
does  not  enter  into  the  problems  before  a  court.  I  think  that  what  is 
intended  to  be  laid  down  by  the  decision  is  that  the  total  of  dividends 
may  not  be  increased  by  an  investment  of  reserves  in  plant ;  other- 
wise stated,  that  share  capital  cannot  be  increased  to  the  extent  that 
reserve  funds  are  used  to  build  plant  units.  If  plant  item  A  is  built 
for  $100,000  and  shares  of  stock  issued,  and  later  items  B  and  C, 
costing  $50,000,  are  added  for  reserve  funds,  than  if,  following  the 
usual  accounting  methods,  assets  are  carried  at  cost,  the  balance  sheet 
would  show  assets  of  $150,000  and  the  liabilities  capital  stock  $100,- 
000,  and  reserve  $50,000.  If  the  plant  account  were  shown  as  writ- 
ten off  for  depreciation,  the  item  A  would  be  entered  in  the  assets  at 
$50,000,  B  and  C  at  $50,000  with  liabilities  showing  only  capital 
stock,  $100,000.  and  no  reserves.  In  the  case  under  discussion  it  was 
not  in  fact  shown  whether  or  not  the  extensions  built  from  reserves 
were  represented  by  issues  of  securities,  thus  illustrating  one  of  the 
many  reasons  why  the  amount  of  outstanding  securities  will  ordi- 
narily be  of  no  value  in  determining  the  fair  value  of  the  utility. 

"In  the  Minnesota  Rate  Cases,  230  U.  S.  456-8,  it  was  shown  that 
the  master  recognized  that  roadbed,  ties,  structures,  cars,  locomotives, 
equipment,  etc.,  become  depreciated  and  require  renewal.  On  the 
other  hand,  he  said,  roadbed  becomes  more  valuable  by  solidification 
and  adaptation  ;  and,  further,  that  'A  large  part  of  the  depreciation  is 
taken  care  of  by  constant  repairs,  renewals,  additions  and  replace- 
ments, a  sufiicient  sum  being  annually  set  aside  and  devoted  to  this 
purpose,  so  that  this,  with  the  application  of  roadbed  and  adaptation 
to  the  needs  of  the  country,  and  of  the  public  served,  together  with 
working  capital  .  .  .  fully  offsets  all  depreciation  and  renders 
the  physical  properties  of  the  road  not  less  valuable  than  their  cost 
of  reproduction  new.'     The  master  also  mentioned  'knowledge  de- 


204  17    Rate    Research 


rived  from  experience,'  and  'readiness  to  serve'  as  additional  offsets. 
He  thus  balanced  depreciation  against  appreciation  in  value,  and 
made  cost  of  reproduction  new  the  basis  of  fair  returns. 

"The  Supreme  Court  disapproved  this  summary  disposition  in  gen- 
eral terms  of  the  question  of  depreciation.  It  held  that  'instead  of  a 
broad  comparison  there  should  be  specific  findings  showing  the  items 
which  enter  into  the  account  of  physical  valuation  on  both  sides.' 
The  opinion  points  out  that  as  regards  adaptation  and  solidification 
of  roadbed  this  had  already  been  allowed  in  the  estimate  of  cost  of 
replacement  in  the  sum  of  $1,613,612.  The  court  continues:  Tt  is 
also  to  be  noted  that  the  depreciation  in  question  is  not  that  which 
has  been  overcome  by  repairs  and  replacements,  but  is  the  actual 
existing  depreciation  in  the  plant  as  compared  with  the  new  one.  It 
would  seem  to  be  inevitable  that  in  many  parts  of  the  plant  there  be 
such  depreciation,  as,  for  example,  in  old  structures  and  equipment 
remaining  on  hand.  And  when  an  estimate  of  value  is  made  on  the 
basis  of  reproduction  new,  the  extent  of  existing  depreciation  should 
be  shown  and  deducted.' 

"Here  was  a  railroad,  and  it  is  in  behalf  of  railroad  that  the  claims  to 
justice  of  the  replacement  method  of  accounting  for  depreciation  are 
most  often  made.  The  master's  presentation  as  quoted  suggests  that 
that  method  was  in  his  mind,  though  there  was  much  that  had  noth- 
ing to  do  with  the  question  of  depreciation,  and  his  final  method  of 
reaching  a  result  was  loose  and  objectionable.  The  court's  language, 
however,  would  seem  to  imply  a  rejection  of  the  replacement  method 
and  a  following,  even  in  case  of  a  railroad,  of  the  rule  in  the  Knox- 
ville  case.  However,  the  court's  decision  merely  is  that  there  must 
be  some  depreciation,  and  that  whatever  there  is  must  be  specifically 
shown  and  deducted.  Even  in  case  of  a  railroad  it  would  seem  that 
there  would  be  needed  a  reserve  for  long-lived  units  of  large  cost, 
like  terminal  stations,  and  therefore  that  present  value  would  be 
less  than  replacement  cost  new ;  and  also  that  deferred  maintenance 
would  have  to  be  deducted  from  the  earning  base.  It  may  be  there 
is  still  room  for  the  replacement  method  in  such  items  as  track  and 
perhaps  equipment,  if,  in  a  given  case,  there  is  shown  fair  uniformity 
of  replacement  costs  each  year.  In  such  case  the  advantage  of  cer- 
tainty as  against  the  uncertainties  involved  in  estimates  of  future 
lives  of  units  as  a  preliminary  to  estimating  reserves,  strongly  sug- 
gests the  simpler  method. 

"In  all  this  long  discussion  I  have  tried  to  develop  the  point  clearly 
that  it  is  misleading  to  assume  that  a  plant  that  has  acquired  age  is 
worth  less  than  new,  merely  because  it  is  not  new ;  rather  it  is  a 
question  of  whether  a  reserve  ought  to  exist  in  the  old  plant.  If  re- 
placement requirements  can  be  foreseen  to  throw  undue  stress  on 
particular  years,  then  the  physical  j^lant  is  worth  less  by  the  amount 
of  reserve  that  should  be  on  hand;  if  replacements  will  be  uniform 
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and  the  plant  is  stabilized  on  a  replacement  basis,  then  we  may  in  the 
proper  case  charge  abandonments  to  repairs,  maintain  no  reserve,  and 
therefore  base  earnings  on  replacement  cost  new.'' 

(To  be  continued) 

REFERENCES 

GENERAL 
226.2 — Street  Lighting 

The  Trend  of  Modern  Practice  in  Street  Lighting,  by  \\\  E.  Under- 
wood.    Electrical  Rcz'ic-a',  June   12,   1920.     p.  980,  3^>4  pages. 

The  last  ten  years  have  brought  so  many  changes  and  improvements  in  street 
lighting  that  one  cannot  with  any  degree  of  certainty  prophesy  what  advance 
will  occur  even  in  the  next  few  years.  We  can,  however,  be  certain  that  the 
public,  manufacturers  of  street-lighting  equipment  and  lighting  engineers  will 
look  upon  street  lighting  hereafter  from  the  viewpoint  both  of  pleasing  appear- 
ance and  of  illumination  efficiency.  It  has  been  demonstrated  in  the  present 
modern  street-lighting  that  beauty  of  design  and  illumination  efficiency  can  be 
combined,  and  there  is  every  reason  to  believe  that  the  architect,  the  designer, 
the  engineer,  the  manufacturer  and  persons  interested  in  civic  improvement 
will  all  have  a  share  in  bringing  about  still  greater  harmony  between  beauty  and 
practicability   of   the    street-lighting   equipment   and    installations   of   the    future. 

COURT  DECISION  REFERENCES 

300 — Investment  and  Return 

City  of  Winona  v.  Wisconsin-Minnesota  Light  &  Power  Coinpany. 
Decision  of  the  United  States  District  Court.     March  4,  1920. 

In  December,  1919,  or  in  January,  1920,  the  Wisconsin-Minnesota  Light  and 
Power  Company  notified  the  city  authorities  of  the  City  of  Winona  that  it  pro- 
posed on  and  after  February  1,  1920,  to  increase  the  price  of  gas  to  $2.00  per 
thousand  cubic  feet.  On  January  24,  1920.  the  city  council  passed  two  ordinances 
fi.xing  the  maximum  price  to  b^  charged  for  gas  at  $1.45  per  thousand  cubic  feet. 

The  present  hearing  is  upon  motion  by  plaintiff  city  for  a  temporary  injunction 
restraining  the  defendant  from  charging  or  attempting  to  charge  more  than 
$1.45  per  thousand  cubic  feet  for  gas  in  said  city;  also  upon  a  motion  by  the 
defendant  to  restrain  the  city  from  enforcing  or  attempting  to  enforce  the  two 
ordinances  of  January  24,  1920,  or  taking  any  steps  to  forfeit  the  franchise  of 
the  defendant  company  by  reason  of  its   refusal  to  obey  said  ordinances. 

The  court  says : 

224.2 — Contracts 

"Unless  very  e.xceptional  circumstances  exist,  injunction  is  not  the  proper 
remedy  to  prevent  violation  of  ordinances.  See  McQuillan  Mun.  Ordinances, 
sec.  286.  The  present  case  is  not  one  where  the  city  is  seeking  to  prevent  the 
violation  of  a  public  utility  contract  which  fixes  definite  rates.  Such  was 
the  case  of  Borough  of  Belle  Plains  v.  Northern  Power  Company,  142  Minn. 
361  ;  172,  N.  W.  217.  Furthermore,  plaintiff  City  is  granted  in  its  charter 
a  remedy  for  enforcing  its  ordinances.  Spec.  Laws  Minn.  1887,  ch.  5,  sub. 
ch.  4,   sec.   5.      Such   remedy   is   generally   held   exclusive.     28   Cyc.   781. 

"The  motion  of  the  plaintiff  for  preliminary  injunctifni  must,  therefore, 
be  denied.  *  *  ♦ 


206  17    Rate    Research 


'The  main  showing  upon  this  present  hearing  has  been  upon  the  second 
ground,  that  the  rate  of  $1.45  per  thousand  cubic  feet  is  comfiscatory.  The 
rate  having  been  estabHshed  by  ordinance,  the  presumption  is  in  its  favor, 
and  the  burden  is  upon  the  defendant  company  to  overcome  the  presumption. 
This  the  company  has  attempted  to  do  by  making  a  showing  upon  the 
hearing  as  to  the  amount  of  its  capital  investment,  its  operating  expenses, 
its  other  charges  and  expenses,  and  its  gross  and  net  income.  It  is  to  be 
noted  that  the  rate  of  $1.45  per  thousand  cubic  feet  has  already  been  in  ex- 
istence for  more  than  a  year,  so  that  an  actual  test  of  the  rate  has  been  made." 

300 — Investment  and  Return 

"It   is   claimed   by   the   city   that   in   determining   whether   the   rate  $1.45   per 

thousand  cubic  feet  is  confiscatory,  computation  must  be  made  upon  the  basis 

of  charging  the  maximum  amount  on  all  of  the  gas   sold,  inasmuch  as   this 

measures  the   legal   right  of   the   defendant  company.     In   other   words,   that 

the   return   must  be  computed  at  the  amount  the  company  has   the   right   to 

collect  under  the  ordinance.     The  piaintiflf  cites  in  support  of  this  contention 

Knoxville  v.   Knoxville  Water   Co.,  212   U.   S.,   1.     The  point  appears   to   be 

well  taken,  and   for  the  purposes  of  the  present  hearing   it  will   be  assumed 

that  this  contention  on  the  part  of  the  plaintiff  is  well  founded.     The  result 

of  this  would   be  to  increase  the  net  earnings  by  about  $4,000;   so  that   for 

present  purposes  it  may  be  assumed  that  the  net  earnings  of  the  defendant 

company  available  for  depreciation  and  return  on  invested  capital  amount  in 

round  numbers  to  $30,000.     The  great  bulk  of  the  evidence  introduced  upon 

the  hearing  has  been  in  reference  to  the  amount  of   invested  capital  on   the 

part  of  the  defendant   upon   which   a   fair   return   should   be   computed.     An 

inventory  of   the  physical  property   taken  as  of   May   1,   1919,   furnishes   the 

basis  for  the  valuation  ;  and  the  items  of  the  inventory  are  not  disputed  for 

the  purposes  of  the  present  hearing.     The  method  of  reaching  the  valuation 

of  the  physical  property  by  both  parties   has  been  that  of  reproduction   cost 

new,   less  depreciation.     The  main  differences  have  arisen   by   reason  of  the 

different   unit   prices    adopted    by   the   parties    respectively.      Experts    on    the 

part  of  the  plaintiff  have  used  a  unit  price  based  upon  prices  prevailing  from 

the  year  1900  to  the  year  1914.     Upon  such  basis  the  valuation  of  $245,485.00 

is   reached   for  cost  of   reproduction   new.     The   depreciated   value   is   placed 

at  $159,565.00.     To  these  amounts  there  is  added  for  engineering  and  interest 

Management   and   Incidentals   during  Construction,   14  per   cent,   making   the 

total    for  depreciated   value  $181,904.00.     To  this   pre-war  value   is  added  25 

per  cent  in  order  to  reach  present  normal  value,  which  is  given  as  $227,380. 

To  this  is  added  value  of  land,  $8,300;  working  capital  $10,000;  Development 

Cost,  or  Going  Value,  $15,000;  making  a  total  of  $260,680.     The  experts  on 

the  part   of   the   defendant  company   have   computed   values   on   three   bases : 

first,  on  prices  as  of   May   1.   1919,  it   being  conceded   that  prices   at   present 

are   approximately   the   same  as   of   May   1,   1919;   second,   on   average   prices 

during   the   five-year   period   immediately   preceding   January    1,    1919;   third, 

on  the  basis  of  pre-war  prices  for  the  average  period  of  five  years  before 
J9J4    *  *  * 

"It  is  neither  necessary  nor  advisable  upon  the  present  hearing  to  go  into  the 
niceties  of  the  figures  presented  by  the  two  parties  respectively;  it  is  suffi- 
cient to  say  that  after  a  careful  examination  I  have  reached  the  conclusion 
that  the  figures  presented  by  the  defendant  are  probably  over-liberal,  and  that 
those  presented  by  the  plaintiff  city  are  probably  ultra-conservative.  To 
illustrate :  Among  other  items  in  the  defendant  company's  figures  which  it 
seems  to  me  may  be  open  to  criticism  is  "Cost  of  Financing."  It  is  not 
shown  that  any  such  amounts  as  are  given,  $44,984  and  $58,959,  have  in  fact 
ever  been  expended,  or  indeed  any  amount  whatever.  The  item  itself  as  far 
as  the  present  showing  is  concerned,  seems  to  be  purely  theoretical.  It  is 
a  serious  question  in  my  mind  whether  this  item  ought  not  to  be  entirely 
eliminated.     And  the   item,   'Working  Capital,'  is  also  open  to  criticism.     It 
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would  seem  that  this  item  ought  to  be  a  practical  conception  and  concretely 
established  from  the  company's  books.  The  amount  given  in  the  figures 
presented  by  the  company  appears  to  be  largely  a  theoretical  estimate.  The 
amount  of  the  item  'Going  Value'  might  well  be  subjected  to  close  scrutiny." 

313 — Unit  Prices 

"Perhaps  criticism  of  the  valuation  figures  presented  by  the  City  can  best 
be  made  by  comparing  the  attitude  of  its  expert,  as  shown  by  his  estimates, 
with  the  attitude  of  the  Supreme  Court  toward  the  same  matters,  as  shown 
by  certain  statements  recently  made  by  it.  Plaintifif's  expert  in  his  affidavit 
states  : 

"  'That  beginning  at  about  the  year  1915  prices  of  material,  labor  and  all 
construction  costs  which  had  been  reasonably  constant  since  about  1900,  began 
to  rise,  and  reached  an  abnormal  level  in  1917;  that  since  about  1917  these 
prices  have  constantly  fluctuated  and  have  remained  far  above  the  normal 
level.  That  neither  the  current  prices  during  1919  nor  the  average  prices  for 
any  five-year  period  subsequent  to  May  1st,  1914,  can  be  considered  normal 
or  fair  or  as  reflecting  actual  or  fair  values  ;  that  while  it  is  impossible  for 
anyone  to  accurately  predict  future  costs  or  prices,  deponent's  best  judgment 
is  that  prices  have  reached  an  entirely  abnormal  and  practically  prohibitive 
level,  and  must  materially  decline  in  the  near  future.' 

"In  Lincoln  Gas  Co.  v.  Lincoln,  U.  S.  Sup.  Ct.,  June  2,  1919,  the  court  used 
the  following  language  : 

"  'Perhaps  it  would  go  without  saying,  but  in  our  opinion  the  decree  ought 
to  be  modified  so  as  to  permit  complainant  to  make  another  application  to 
the  courts  for  relief  against  the  operation  of  the  ordinance  hereafter,  if  it 
can  show,  as  a  result  of  its  practical  test  of  the  dollar  rate  of  operation, 
and  the  current  rates  of  return  upon  capital  as  they  stand  at  the  time  of 
bringing  suit  and  are  likely  to  continue  thereafter,  that  the  rate  ordinance 
is  confiscatory  in  its  effect  under  the  new  conditions.  It  is  a  matter  of 
common  knowledge  that,  owing  principally  to  the  World  War  the  cost  of 
labor  and  supplies  of  every  kind  have  greatly  advanced  since  the  ordinance 
was  adopted,  and  largely  since  this  cause  was  last  heard  in  the  court  below. 
And  it  is  equally  well  known  that  annual  returns  upon  capital  and  enterprise 
the  world  over  have  materially  increased,  so  that  what  would  have  been  a 
proper  rate  of  return  for  capital  invested  in  gas  plants  and  similar  public 
utilities  a  few  years  ago  furnished  no  safe  criterion  for  the  present  or  for 
the  future.' 

"The  frequent  use  of  the  words  'normal'  and  'abnormal'  by  the  expert,  and 
the  entire  absence  of  the  use  of  these  words  by  the  Supreme  Court,  is  to 
be  specially  noted.  This  last  expression  of  opinion  of  the  Supreme  Court 
in  the  Lincoln  Gas  Case  is  quite  in  accord  with  previous  decisions  holding 
that  'what  the  Company  is  entitled  to  demand  in  order  that  it  may  have  just 
compensation  is  a  fair  return  upon  the  reasonable  value  of  the  property  at 
the  time  it  is  being  used  for  the  public'  This  has  been  announced  as  the 
true  rule  whether  there  has  been  an  increase  in  values,  San  Diego  Land  Co.  v. 
National  City,  174  U.  S.  739.  757;  Wilcox  v.  Gas  Co.,  212  U.  S.  19,  52:  or 
a  decrease  in  values,  San  Diego  Land  Co.  v.  Jasper,  189  U.  S.  439;  Stanislaus 
Co.  V.  San  Joaquin,  192  U.  S.  201,  215. 

"Nor  is  it  necessary  upon  this  hearing  to  determine  what  particular  unit 
prices  should  be  used  as  a  basis.  Two  things,  however,  seem  tolerably  clear : 
first,  that  though  present  prices  may  be  somewhat  too  high  to  form  a  proper 
basis  as  unit  prices,  yet  it  is  more  than  probable  that  a  plane  of  prices  much 
higher  than  the  one  existing  before  1914  will  continue  for  a  considerable  and 
perhai)s  for  an  indefinite  period;  second,  that  the  defendant  company,  a 
public   utility,  not   being   prevented   by   contract   from   invoking   a   continuous 
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fair  return  on  a  reasonable  valuation,  is  in  a  position  to  rightfully  demand 
revision  upwards  of  the  prices  charged  for  gas  because  of  present  condition 
of  high  values,  high  operating  costs,  and  high  rates  of  return,  even  though 
the  adjustment  may  fit  a  comparatively  short  period  of  years. 

"It  is  also  true  that  the  city,  being  also  unhampered  by  contract,  may  in  the 
not  distant  future  be  entitled  to  enforce  a  revision  downward  of  the  prices 
charged  for  gas,  by  reason  of  changed  conditions. 

"While  the  present  suit  may  lead  to  a  rate  which  will  be  fair  for  a  compara- 
tively brief  period  only,  nevertheless  this  contingency  should  not  prevent 
an  inquiry  into  and  an  adjustment,  if  necessary,  of  present  rates.  The  pre- 
sumption in  favor  of  the  present  rate  of  $1.45  per  thousand-  cubic  feet  has, 
in  my  judgment,  been  fairly  met  and  overcome  by  the  showing  on  behalf  of 
the  defendant.  I  think  it  fairly  appears  from  the  evidence  submitted  that  the 
present  rate  ($1.45)  has  not  produced  and  it  is  not  likely  to  produce,  sufficient 
net  income  to  meet  depreciation  charges,  which  are  placed  at  2  per  cent, 
(apparently  without  criticism),  and  also  to  provide  a  fair  return  upon  a 
valuation  which  can  be  considered  reasonable  in  view  of  the  showing  made. 
"In  view  of  the  foregoing,  and  as  bearing  upon  the  propriety  of  the  issuance 
of  a  preliminary  injunction,  I  am  of  the  opinion  that  there  is  a  fair  proba- 
bility that  the  defendant  will  succeed  in  attaining  some  relief  in  the  way  of 
increased  rates  in  the  present  suit ;  that  there  are  numerous  grave  and  diffi- 
cult questions  involved  in  the  controversy;  that  the  balance  of  convenience 
is  to  whether  a  preliminary  injunction  should  issue  or  not  favors  the  de- 
fendant company.  The  rule  applicable  in  this  circuit  is  as  follows: 
"'It  is  a  familiar  rule  of  equity  jurisprudence  that  if  the  questions  presented 
in  a  suit  for  an  injunction  arc  grave  and  difficult,  and  the  injury  to  the 
moving  party  will  be  certain,  great  and  irreparable  if  the  motion  for  the 
interlocutory  injunction  is  denied,  and  the  final  decision  is  in  his  favor,  while 
if  the  decision  is  otherwise,  and  the  injunction  is  granted,  the  inconvenience 
and  loss  to  the  opposing  party  will  be  inconsiderable,  or  probably  may  be 
indemnified  by  a  bond,  the  injunction  should  be  granted.' 

Love  V.  A.  T.  &  S.  F.  Ry.  Co.  185  Fed.  321. 

"It  is  true  that  a  preliminary  injunction  might  be  denied  on  conditions  that 
the  city  furnish  a  bond  to  reimburse  the  defendant  company  in  case  relief 
from  the  present  rate  should  be  afforded  by  final  decree  The  propriety  of 
requiring  from  the  city  such  a  bond  under  present  circumstances  is  more 
than  doubtful.  In  similar  cases  the  usual  practice  has  been  where  the  pre- 
sumption is  in  favor  of  the  existing  rate  has  been  fairly  overcome,  as  in 
my  judgment  has  been  done  in  the  instant  case,  to  require  either  a  bond  on 
the  part  of  the  utilities  company,  conditioned  to  reply  to  consumers  any  ex- 
cess charges  or  to  impound  any  charges  over  existing  rates  with  a  view  to 
reimbursing  consumers  in  case  it  is  found  that  excessive  charges  have  been 
exacted.  Such  was  the  practice  pursued  in  the  Lincoln  Gas  Case,  250  U.  S. 
— U.  S.  Sup.  Ct.,  June  2,  1919;  in  the  Cedar  Rapids  Case,  22i  U.  S.  665;  in 
the  Des  Moines  Case,  238,  U.  S.,  153;  in  Wilcox  v.  Consolidated  Gas  Co. 
212  U.  S.,  19. 

"For  the  reasons  stated  above,  and  in  view  of  the  fact  that  the  pleadings  in 
the  case  have  been  completed ;  that  complete  inventory  of  the  property  has 
already  been  made,  and  is  accessible  to  both  parties;  that  a  test  of  the  present 
rate  has  been  made  during  the  period  of  more  than  a  year,  an  order  will  be 
entered  granting  the  motion  of  the  defendant  company  for  a  preliminary  in- 
junction, but  upon  condition  that  a  bond  be  given  to  secure  the  repayment 
to  consumers  of  excess  charges,  if  any,  and  to  insure  the  keeping  of  proper 
accounts  for  the  determination  of  such  charges ;  second,  that  pending  final 
hearing,  and  until  the  final  decree,  or  until  the  further  order  of  the  court, 
the  defendant  company  shall  not  collect  or  charge  for  gas  in  the  city  of 
Winona  any  rate  in  excess  of  $1.65  per  thousand  cubic  feet." 
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COMMISSION  DECISIONS 

IDAHO     ■ 

400— Rate  Theory 

Idaho  Power  Company,  Application  For  Authority  to  Increase  Its  Irri- 
gation Rates.  Decision  of  the  Idaho  Public  Utilities  Commission, 
Granting  an  Increase.    June  2,  1920. 

On  January  9,  1920,  the  Idaho  Power  Company  filed  with  the  Commis- 
sion its  application  for  permission  to  put  into  effect  a  proposed  new 
schedule  of  irrigation  pumping  rates. 

The  proposed  new  schedule  would  result  in  marked  increases  in  the 
rates  for  irrigation  service,  amounting  in  some  instances  to  60%  or 
more.  These  increases  the  Power  Company  alleged  in  its  application  to 
be  necessary  to  provide  a  fair  compensation  based  upon  the  cost  of 
the  service  furnished  to  the  irrigation  customers,  and  further  alleged 
that  the  increase  in  revenvie  was  required  at  the  time  of  filing  because 
the  demand  for  irrigation  service  was  very  rapidly  increasing  and  the 
Power  Company  was  confronted  with  the  necessity  for  largely  increas- 
ing its  plant  and  system  capacity  to  meet  these  irrigation  demands.  The 
difficulty  of  obtaining  money  for  public  utility  investment  under  pres- 
ent conditions,  and  particularly  the  difficulty  of  obtaining  such  money 
when  the  service  to  which  the  investment  would  be  largely  devoted  was 
alleged  to  be  paying  a  rate  below  that  which  would  cover  the  cost  of 
such  service,  is  dwelt  upon  at  some  length  in  the  application. 

The  inquiry  very  quickly  went  beyond  the  sole  question  of  irrigation 
rates,  and  apportionments  for  that  service,  and  extended  into  all  classes 
of  service  and  all  classes  of  rates.  The  attitude  of  the  interveners 
seemed  to  be  that  they  realized  the  necessity  for  sufficient  revenue  to 
the  Power  Company  to  enable  it  to  obtain  necessary  money  for  addi- 
tions to  its  plant  and  system  to  accommodate  new  service  demands,  but 
that  they  did  not  feel  that  in  the  absence  of  very  complete  inventory  and 
appraisal  data,  and  careful  studies  based  thereon,  a  just  opportionment 
could  be  made  to  any  one  class  of  service ;  and  further,  that  as  condi- 
tions of  increased  cost  of  labor  and  material  were  caused  by  a  change  in 
general  conditions,  it  would  be  more  fair  and  equitable,  at  least  until 
the  fullest  information  was  available,  to  meet  the  situation  with  a  gen- 
eral distribution  of  the  burden.    In  other  words,  if  an  increased  revenue 
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was  shown  to  be  reasonably  needed,  that  this  increase  should  be  spread 
over  the  entire  service  without  attempting  to  impose  a  major  part  of  the 
burden  upon  any  one  service. 

The  Commission  says : 

"At  the  time  the  present  irrigation  rates  were  established  the  Power 
Company  had  an  excess  capacity  and  also  a  very  considerable  differ- 
ence between  its  summer  peak  load  and  its  winter  peak  load ;  and  the 
rate  seems  to  have  been  put  in  eft'ect  with  the  idea  that  this  excess 
capacity  could  be  turned  to  service  profitably  at  a  very  low  rate.  This, 
may  have  been  all  right  at  the  time  the  rate  was  initiated,  but  the 
irrigation  demand  grew  more  rapidly  than  the  non-irrigation  demand,, 
until  during  the  year  1919  the  summer  load  exceeded  the  load  of  the 
previous  winter  by  over  7000  kilowatts.  Of  this  summer  peak  the 
irrigation  demand  consisted  of  something  in  excess  of  40%  of  the 
wdiole,  and  the  demand  for  power  for  new  irrigation  service  for 
1920  shows  a  still  further  increase  over  the  non-irrigation  demand. 
The  system  has  become  somewhat  top-heavy  with  low  rate,  seasonal 
service,  and  if  irrigation  demands  continue  to  grow  and  new  invest- 
ment under  the  present  conditions  be  required  to  meet  it,  this  con- 
dition will  become  worse. 

"For  that  reason,  in  so  far  as  new  irrigation  service  is  concerned^ 
that  is,  service  for  which  new  investment  has  been  or  will  be  re- 
quired under  present  conditions,  we  believe  a  rate  should  be  estab- 
lished which  will  fairly  meet  the  cost  of  such  service,  because  such 
service  will  simply  be  so  much  more  piled  upon  the  present  irrigation 
excess  over  non-irrigation  service.  We  are  not  disposed  to  hold  that 
those  who  began  their  reclamation  under  the  plant  costs  and  con- 
ditions of  several  years  ago  should  now,  and  while  their  farms  are 
still  in  process  of  development,  and  before  that  development  has 
reached  a  point  where  it  is  reasonably  complete,  be  called  on  to  bear 
a  part  of  the  cost  of  building  for  and  rendering  service  to  the  new- 
comer. It  is  undoubtedly  the  success  of  the  pioneers  in  the  reclama- 
tion of  lands  through  electrical  pumping  that  has  induced  the  large 
present  demand  for  new  service  in  this  field.  Reclaiming  arid  lands, 
and  bringing  them  into  successful  and  profitable  production  is  not 
either  an  easy  or  a  speedy  process.  From  the  evidence  before  us  it 
appears  that  a  minimum  of  five  years  is  required,  under  the  most 
favorable  circumstances  and  when  sufficient  capital  resources  are 
available,  to  reclaim  a  piece  of  desert  sagebrush  land  and  bring  it  to- 
the  point  where  it  shows  its  highest  productive  equalities.  Where  the 
farmer  is  dependent  upon  what  he  can  raise  upon  his  land  to  accom- 
plish this  improvement,  the  time  required  is  greatly  increased.  Only 
a  few  of  those  whom  we  may  deem  pioneers  in  this  work  had  suffi- 
cient capital  to  enable  them  to  achieve  results  quickly.  Most  of  the 
others  have  put  in  their  years  of  hard  work  under  hard  conditions, 
and  have  not  yet  reached  that  point  where  their  lands  are  either  all 
in  cultivation  or  fully  productive.    Under  the  stimulus  of  the  coun- 


17    Rate    Research  213 


try's  need  of  farm  products  during  war  times  improvement  was 
much  more  rapid  than  would  normally  have  been  the  case,  but  a 
great  many  of  the  irrigation  farmers  who  are  dependent  upon  elec- 
trical power  for  pumping  service  have  their  farms  still  in  the  de- 
velopmental stage,  and  all  they  can  fairly  be  asked  to  do  at  this  time 
is  to  bear  their  reasonable  proportion  of  the  burden  assumed  by  them 
under  the  rate  balance  that  existed  when  they  began  their  work." 

650 — Discrimination 

"It  is  urged  that  this  will  create  a  discrimination  between  two  classes 
of  irrigation  customers.  That  is,  between  those  who  began  their  de- 
velopment under  former  condition  and  those  who  desire  now  to  be- 
gin their  development,  and  that  this  discrimination  will  tend  to  check 
the  growth  of  irrigation  through  power  pumping.  This  may  be 
true,  but  the  situation  results  from  the  fact  that  the  old  irrigation 
customers  made  use  of  plant  already  installed  under  a  former  cost 
condition,  while  the  new  customers  require  new  capacity,  built  under 
present  cost  conditions.  We  cannot  return  conditions  to  the  1915 
status  for  the  benefit  of  the  newcomer,  and  we  will  not  ask  the  1915 
customer,  before  his  development  is  complete,  to  help  bear  the  costs 
of  service  to  the  1920  customer. 

"The  patrons  of  the  Power  Company  for  all  classes  of  service  have 
accustomed  themselves  to  the  balance  as  it  is.  In  view  of  the  fact 
that  we  will  enter  upon  a -valuation  hearing  and  rate  study  of  the 
Idaho  Power  Company's  activities  as  soon  as  the  inventory  and  ap- 
praisal required  by  law  shall  have  been  filed,  and  from  which  we 
may  reasonably  expect  to  have  made  available  the  full  facts  in  all 
respects  relating  to  the  business  and  the  several  classes  of  service,  and 
for  the  further  reason  that  any  change  in  the  balance  of  the  rates  will 
have  a  disturbing  influence  upon  industries,  we  will  make  no  change 
in  the  rate  balance  at  this  time,  the  necessity  for  which  is  not  fully 
disclosed  and  admitted  or  which  will  affect  more  than  a  very  few 
patrons. 

"The  district  served  by  the  Power  Company  is  growing  very  rapidly, 
the  agricultural  districts  are  filling  up,  cities  and  villages  increasing 
in  size  and  manufacturing  industries  gaining  in  both  number  and 
scope.  In  this  development  a  reasonably  sufticient  electrical  service 
is  necessary.  The  present  capacity  of  the  Power  Company  has  been 
absorbed  through  growth,  and  further  supply  can  be  had  only 
through  the  medium  of  new  construction.  To  secure  the  money  with 
which  this  can  be  made  the  field  must  be  made  reasonably  attractive 
in  the  way  of  return  upon  the  investment.  We  consider  that  the 
matter  is  of  an  emergency  nature  and  that  we  must  now  face  a  choice 
between  an  unmet  demand  for  further  electrical  service  by  the  pub- 
lic, and  a  provision  for  an  increase  in  the  revenues,  if  this  be  justi- 
fied, sufficient  to  encourage  further  investment  with  which  to  meet 
the  demand. 
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410 — Cost  of  Service 

"The  public  holds  'service'  as  the  most  important  consideration.  It 
demands  and  has  a  right  to  expect  that  there  shall  be  available  a  suffi- 
cient quantity  of  service  for  all  who  need  it,  and  that  the  quality  shall 
be  of  the  best.  Rates  reflect  service,  as  service  cannot  be  furnished 
unless  the  costs  are  met.  When  costs  change,  a  utility  must  either 
have  some  way  of  meeting  this  through  revenue,  or  service  suffers. 
It  is  no  more  practical  to  overload  an  investment  in  public  service 
than  it  is  to  overwork  a  horse ;  the  ultimate  result  is  the  same  in  both 
instances;  The  public  lacks  patience  with  a  utility  which  permits 
its  service  to  be  overloaded.  It  considers,  and  rightly,  that  the  ser- 
vice problem  is  what  the  utility  is  paid  to  look  out  for.  The  utility 
hires  its  own  managers,  engineers  and  experts.  The  public  stands 
ready  to  pay  for,  but  demands,  results.  If  the  utility  needs  increases 
in  revenues  to  produce  results  its  duty  is  to  say  so  and  to  lay  the 
cards  on  the  table  to  show  the  need.  If  the  need  reasonably  exists  the 
public  expects  the  Commission  to  act  accordingly.  Increase  in  rates, 
when  necessary  to  enable  a  utility  either  to  keep  its  service  at  the 
point  the  public  demands,  or  to  attract  new  capital  with  which  to 
make  needed  increases,  are  justified. 

340— Rate  of  Return 

''In  examining  the  sufficiency  of  the  utility's  revenue  as  it  now 
exists,  we  -have  assumed  8%  as  a  reasonable  rate  of  return  on  invest- 
ment. We  do  not  hold  that  this  is  necessarily  a  reasonable  rate  of 
return  or  a  proper  one  to  be  charged.  That  is  a  matter  for  careful 
investigation  and  study.  Under  present  conditions  it  is  doubtful 
whether  money  can  be  obtained  for  utility  investments  at  8%  inter- 
1  est,  so  that  we  believe  the  rate  for  the  purpose  of  this  examination  to 
\be  in  no  way  excessive.  The  allowance  for  depreciation  reserve  is 
taken  as  4%.  The  operating  expense  of  1919  is  taken,  although  the 
1920  operating  expense  will  probably  be  somewhat  increased  over 
that  figure.  In  the  course  of  the  hearing  there  developed  some  ques- 
tion as  to  the  propriety  of  certain  charges  made  to  operating  accounts. 
A  complete  solution  of  these  questions  was  not  found,  because  of  lack 
of  data  and  of  time  in  which  to  fully  investigate  each  instance.  In 
order,  however,  that  no  doubt  may  arise  we  have  deducted  $50,000.00 
from  the  1919  operating  total,  this  amount  being  more  than  sufficient 
to  cover  all  of  the  items  about  which  there  could  be  a  question  of 
distribution,  capital  account,  depreciation  or  surplus. 

"The  Power  Company  claims  a  book  value  of  plant  and  system  prop- 
erty used  and  useful  in  the  public  service  in  an  amount  exceeding 
$23,000,000.00.  A  valuation  will  be  found  and  fixed  in  the  proceed- 
ings hereafter  to  be  had,  but  for  the  purpose  of  our  present  examina- 
tion we  have  assumed  a  value  of  $12,000,000.00.    *    *    * 

"The  result  of  the  1919  operations  and  the  estimate  for  1920  do  not 
promise  an  easy  market  for  funds  Avith  which  to  make  further  con- 


17    Rate    Research  215 


struction  against  an  increased  service  demand.  Obtaining  money  for 
a  further  investment  when  that  already  made  is  not  yielding  a  com- 
pensatory return  is  difficult,  and  while  the  continuing  growth  of  the 
district  in  which  the  Power  Company  operates  will,  undoubtedly, 
make  the  return  ultimately  satisfactory  through  a  greater  number  of 
customers  in  proportion  to  the  investment,  the  time  when  the  prepar- 
ations must  be  made  for  the  new  demands  is  now.  If  we  do  not  need 
further  service,  the  problem  would  not  be  so  serious,  but  as  we  have 
suggested  above,  we  have  to  make  a  choice  between  the  growing  de- 
mand for  service  by  the  public  and  meeting  it,  and  the  need  of  the 
Power  Company  for  more  money  in  the  way  of  revenue  to  enable  it 
to  obtain  funds  for  plant  and  system  increases.  The  deficit  indicated 
in  the  1919  operations  comes  in  large  part  from  the  increased  cost  of 
labor  and  materials,  with  which  everyone  is  familiar.  This  afl:ects 
each  type  of  service  in  the  same  way  and  to  the  same  extent.  If  we 
were  to  attempt  to  remedy  this  general  trouble  by  the  adjustment  of 
rates  for  just  one  type  of  service,  we  would  either  have  to  impose  an 
unfairly  heavy  burden  on. the  customers  in  that  class  or  fail  to  pro- 
vide a  sufficient  revenue  increase  to  secure  assured  service,  and  ser- 
vice requirement  is  the  fundamental  reason  for  action.  Each  cus- 
tomer must  appreciate  the  situation,  and  should  bear  his  fair  share 
of  the  common  burden.  We  deem  the  following  increases  to  be 
justified : 


1.  Commercial   lighting   10% 

2.  Street  lighting    10% 

3.  Commercial   power    10% 

4.  Sales  to  other  public  utihties  except  street  railways 10% 

5.  Air  heating  service 15% 

6.  Irrigation    pumping    service,    Class    "A"    customers,    to    the 

extent  of  their  1919  demand 10% 

New  Demand   20% 

7.  Irrigation    pumping    service,    Class    "B"    customers,    to    the 

extent  of  their  1919  demand 10% 

New  Demand   20% 

8.  Irrigation    pumping    service.    Class    "C"    customers,    to    the 

extent  of  their   1919  demand 15% 

New  Demand   25% 

"The  increase  of  10%  amounts  to  no  more  than  the  discount  for- 
merly allowed. 

"The  question  affects  the  entire  service  and  is  so  general  as  to  affect 
the  public  welfare.  The  increases  provided  will  apply  to  all  cus- 
tomers in  each  class  named,  whether  service  is  rendered  under  a 
contract  or  not. 

"The  above  increases  shall  not  apply  to  irrigation  pumping  service 
furnished  to  the  North  Side  Pumping  Company,  as  we  find  that 
under  its  contract,  which  was  entered  into  before  the  organization  of 
the  Idaho  Power  Company,  the  North  Side  Pumping  Company  has 
been  paying  a  higher  rate  than  other  customers  will  no  more  than 
even  up  their  rates  with  the  North  Side  Pumping  Company's  rate. 
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"Existing  rates  for  cooking  service,  for  domestic  water  heating  and 
for  street  railways  will  not  be  changed  at  this  time." 

CALIFORNIA 

224.5 — Rates  Fixed  by  Contract 

Lake  Hemet  Water  Company,  Application  For  Authority  to  Increase 
Rates.  Decision  of  the  California  Railroad  Commission,  Granting  an 
Increase.     April  19,  1920. 

The  Commission,  on  October  21,  1916,  made  an  order  fixing  rates  to  be 
charged  by  applicant  for  water  supplied  to  its  consumers.  Subse- 
quently, a  number  of  the  consumers,  being  owners  of  some  300  tracts, 
joined  in  a  petition  for  a  writ  of  review  to  the  Supreme  Court  of  the 
State  of  California,  wherein  they  asked  for  an  annulment  of  the  Com- 
mission's order  on  the  ground  that  the  service  of  water  to  them  by  the 
applicant  herein  was  pursuant  to  certain  private  contract  rights  held 
under  so-called  water  certificates  which  petitioners  had  purchased  from 
the  applicant.  The  writ  issued,  and  in  its  decision  thereunder  the 
Supreme  Court,  after  holding  that  petitioners  were,  as  they  contended, 
entitled  to  the  use  of  the  water  in  question  as  a  matter  of  private  right 
and  not  by  reason  of  the  fact  that  they  were  beneficiaries  under  a  system 
devoted  to  public  use,  concluded  as  follows : 

"Third,  for  the  reason  that  the  character  of  the  business  conducted 
by  the  water  company  and  water  visers  authorized  the  state  to  declare 
the  same  a  public  utility,  and  to  provide  for  the  fixing  of  rates  by  the 
Railroad  Commission,  whose  duty  it  was  to  fix  rates  in  due  recogni- 
tion of  the  private  rights  of  water  certificate  holders  in  such  property, 
and  that  the  intervention  of  this  court  is  only  proper  where  a  clear 
violation  of  such  rights  appears.  Allen  vs.  Railroad  Commission,  179 
Cal.  68,  98." 

The  Commission  says : 

"The  primary  question  before  the  Commission  in  this  application  is 
the  fixing  of  rates  for  water  served  by  the  applicant  which  is  not, 
under  the  decision  in  the  Allen  case  above  referred  to,  furnished  by 
the  applicant  to  its  consumers  as  a  matter  of  private  right,  but,  on  the 
other  hand,  is  a  public  utility  service  by  the  applicant,  and,  therefore, 
subject  to  regulation  by  this  Commission. 

"It  was  admitted  that  water  furnished  by  the  applicant  to  its  con- 
sumers from  November  15  to  the  following  April  15,  each  year,  and 
that  all  water  furnished  in  excess  of  the  amounts  fixed  by  the  pro- 
visions of  the  so-called  water  certificates,  was  in  the  nature  of  a  pub- 
lic service  of  water  dedicated  to  public  use,  and  that  the  rates  to  be 
charged  therefor  are  subject  to  the  Commission's  jurisdiction. 
Applicant,  however,  contends  further  that  the  certificate  holders  who 
did  not  join  in  the  petition  for  writ  of  review  by  the  Supreme  Court 
have,  by  their  failure  in  this  regard,  acquiesced  in  the  fixing  of  rates 
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by  the  Commission,  and  therefore,  under  the  rule  announced  by  the 
Supreme  Court  in  the  case  of  Franscioni  vs.  Soledad  Water  Company, 
170  Cal.  221,  they  have  imphedly  consented  that  their  use  of  the 
water  as  a  matter  of  private  right  under  the  terms  of  the  water  cer- 
tificates, be  converted  into  a  public  use,  the  rates  to  be  charged 
thereon  thus  becoming  subject  to  the  jurisdiction  of  the  Commission. 

"'We  do  not  agree  that  the  principle  of  law  laid  down  in  the  Fran- 
scioni case  is  applicable  to  the  present  instance.  There,  it  was  un- 
cjuestioned  that  not  only  the  company,  but  all  of  the  consumers,  had 
consented  that  the  rates  to  be  charged  for  water  served  by  the  com- 
pany be  regulated  by  public  authority.  Granting,  for  the  sake  of 
argument,  that  a  part  of  such  a  body  of  water  users  under  private 
contracts  could,  by  agreement  with  the  company  supplying  them,  con- 
vert that  portion  of  the  service  from  a  private  to  a  public  use,  the 
•evidence  in  this  case  does  not  show  such  consent  on  the  part  of  the 
consumers.  The  mere  fact  that  a  number  of  consumers  did  not  join 
with  others  in  the  petition  for  writ  of  review  to  the  Supreme  Court, 
■does  not  justify  the  conclusion  that  they  thereby  acc|uiesced  and  con- 
sented to  such  exercise  of  jurisdiction  by  the  Commission.  The  fact 
remains  that  vigorous  opposition  was  made  to  the  regulation  of  rates 
by  the  Commission  of  water  served  pursuant  to  the  rights  held  under 
the  water  certificates.  Some,  though  not  all,  of  the  protestants  before 
the  Commission  herein  joined  in  the  petition  for  writ  of  review  to  the 
Supreme  Court.  This  proceeding  was  in  reality  viewed  as  a  test  case 
by  all  concerned. 

•"As  above  indicated,  the  applicant  herein  does  furnish  water  other- 
wise than  under  the  water  certificates,  and  in  so  doing  is  rendering  a 
public  utility  service. 

"The  Commission,  therefore,  has  jurisdiction  to  fix  rates  for  this 
portion  of  the  service." 

NEW  JERSEY 

€20 — Factors  Affecting  Rates 

Ocean  City  Electric  Railroad  Company.  Application  for  Authority 
to  Increase  Its  Fares.  Decision  of  the  New  Jersey  Board  of  Public 
Utility  Commissioners,  Granting  an  Increase.     May  20,  1920. 

The  Ocean  City  Electric  Railroad  Company  is  operated  during  part 
of  the  year  by  a  trustee  api)ointed  bv  the  Chancellor  in  accordance  with 
Chapter  169,  N.  J.  P.  L.  1919. 

The  Ocean  City  Electric  Railroad  Company  is  the  only  street  railway 
in  the  State  being  operated  under  the  law  referred  to.  For  the  past 
two  years  the  fare  charged  when  the  road  has  been  operated  has  been 
a  straight  fare  of  seven  cents. 

The  trustee  asserts  that  it  is  impossible  to  operate  the  road  under  the 
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fare  of  seven  cents  "without  causing  a  substantial  deficit  as  the  result 
of  said  operation,  which  deficit,  under  the  provisions  of  the  statute 
above  referred  to,  must  be  borne  by  the  City  of  Ocean  City,  upon  whose 
application  your  petitioner  was  appointed  trustee." 

The  Board  is  asked  to  approve  a  single  fare  charge  of  ten  cents,  with 
the  proviso  that  between  June  15  and  September  15,  1920,  a  commuta- 
tion ticket,  ^ood  between  said  dates,  shall  be  sold  at  a  rate  of  fourteen, 
rides  for  $1.00. 

The   Commission   says : 

626 — Seasonal  Factor 

"Those  who  benefit  by  the  operation  of  the  road  are  largely  so- 
journers for  a  comparatively  short  period  during  the  summer  at  the 
resort.  \\'hile  the  rate  proposed  is  exceptionally  high  and,  under 
normal  conditions  of  operation,  might  tend  to  discourage  travel  to 
an  extent  which  would  defeat  its  purpose,  it  is  probable  that  during^ 
the  season  of  operation  it  will  not  greatly  deter  those  who  would  be 
inclined  to  use  the  road. 

"If  the  operation  continues  under  a  fare  wdiich  would  result  in  a 
substantial  deficit,  this  would  have  to  be  defrayed  by  a  comparatively 
small  number  of  residents  and  taxpayers. 

"There  may  be  some  question  whether  the  provision  of  the  street 
railway  facilities  at  the  lower  rate  of  fare  would  not  add  to  the 
attractiveness  of  the  resort  and  therefore  be  a  wise  municipal  expen- 
diture from  which  ultimately  the  municipality  would  receive  a  benefit 
that  would  offset  the  amount  made  up  as  a  deficit. 

"This,  however,  would  be  a  matter  for  the  people  of  the  munici- 
pality to  decide  for  themselves. 

"As  it  appears  to  be  the  desire  of  the  municipal  government,  and 
of  the  public,  so  far  as  public  sentiment  has  been  made  manifest  by 
the  governing  body  of  the  municipality  and  civic  organizations,  in- 
dependent of  the  municipal  government,  that  the  fare  should  be 
increased  the  Board  will  approve  the  rates  submitted  and  will  per- 
mit the  same  to  be  made  effective  May  28,  1920." 

COURT  CASES 

300 — Investment  and  Return 

Pacific  Gas  and  Electric  Company  v.  City  and  County  of  San  Fran- 
cisco, et  al.  Report  of  H.  M.  Wright,  Standing  Master  in  Chancery, 
Filed  March  2,  1920.  156  pages.  (Continued  from  17  Rate  Research 
186-190,  199-205.) 

315.1 — Going  Value 

"In  approaching  one  of  the  most  diflicult  problems  in  any  valuation 
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proceeding,  it  may  be  well  to  pause  for  our  bearings  and  consider  just 
what  stage  we  have  reached.  We  are  engaged  in  determining  the 
valvie  of  the  instrument  of  gas  production  in  San  Francisco,  the  prop- 
erty used  and  useful  in  serving  gas,  the  purpose  being  to  determine  a 
base  upon  which  returns  to  the  owner  shall  be  calculated,  and,  as  to- 
the  depreciable  part  of  it,  to  determine  the  necessary  provision  in 
reserves  for  periodic  replacement,  both  of  these  constituting  elements 
in  the  reasonable  cost  of  production  and  delivery  of  gas,  our  ultimate 
problem.  The  necessities  of  careful  appraisal  have  required  us  to 
proceed  by  units  of  property.  Units  of  real  estate  have  been  ap- 
praised at  market  value.  Units  of  structural  plant  have  been  ap- 
praised at  current  standard  replacement  costs.  An  estimate  of  neces- 
sary working  capital  has  been  made.  All  of  the  property  has  been 
covered,  except  the  franchise,  which  is  later  considered  and  for  the 
moment  may  be  left  out  of  view.  Is  the  value  we  seek  the  sum  of 
these  units?  Plainly  not.  The  test  of  value  in  this  proceeding  is  the 
same  as  in  any  judicial  investigation  of  value,  viz :  market  value, 
value  in  exchange,  what  a  willing  buyer  and  a  willing  seller  would 
agree  upon.  The  appraisal  just  described  is  not  of  the  pi'operty  be- 
fore us.  It  fails  to  recognize  that  the  elements  of  the  property  have 
been  unified  into  an  organic  whole.  It  fails  also  to  recognize  that  the 
property  before  us  has  age,  a  history,  and  with  age  and  history  an 
environment  and  an  established  business.  The  acquirement  of  age. 
would  influence  a  buyer  in  two  ways — one  a  factor  of  decrease  of  the 
value  found  in  the  way  described ;  the  other  a  factor  that  might  in 
given  cases  increase  value  as  found  to  a  substantial  degree.  The. 
factor  of  decrease  is,  of  course,  what  is  usually  called  depreciation, 
already  discussed  and  determined  ;  what  I  have  preferred  to  view  as 
the  amount  of  reserves  for  replacement  that  prudent  accounting- 
would  have  dictated.  The  factor  of  possible  increase  is  what  we  are 
concerned  with  under  the  title  of  Going  Value.  Let  me  explain  why 
I  characterize  the  increase  with  age  as  'possible.' 

"If  the  plant  under  appraisal  were  just  completed,  but  as  yet  without 
business,  it  would  be  worth  the  figures  we  have  reached,  but  without 
any  deduction  for  depreciation,  and  without  any  addition  for  going 
value.  (It  would  be  worth  something  more  than  we  have  reached, 
due  to  the  fact  that  the  interest  during  construction  has  been  carried 
on  each  unit  to  the  period  of  operation,  and  the  parts  assumed  to  go* 
into  operation  successively  as  completed.)  A  buyer  would  pay  at 
least  value  new  for  such  a  plant ;  to  say  he  would  pay  less,  e.  g., 
scrap  value,  is  to  assume  the  plant  was  not  worth  building.  Suppose 
now  the  plant  has  acquired  age.  If  the  population  of  San  Francisco- 
had  decreased  from  500,000  people  when  the. plant  was  built  to  5,000 
when  the  appraisal  took  place,  there  would  obviously  be  no  going" 
value  or  even  replacement  value ;  it  would  have  a  scrap  value  only. 
An  instance  of  this  second  class  of  public  utility  plants  is  familiar  to- 
ns in  the  case  of  the  electric  street  railroads  of  this  country.  Tea 
years  ago  they  were  among  the  most  successful  public  service  enter- 
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prises,  well  built  and  maintained,  furnishing  a  service  absolutely 
necessary  to  community  life.  A  few  years  ago,  even  before  the 
recent  abnormal  increases  in  operating  costs,  many  of  them  were  in 
the  hands  of  receivers  or  creditors'  committees.  With  rates  fixed  by 
long  custom,  the  competition  of  automobiles  reduced  their  earnings 
to  a  point  where  they  could  no  longer  pay  their  way.  It  would  seem 
that  the  buyer  of  a  road  in  such  a  condition  would  be  unlikely  to  add 
anything  to  his  price  for  going  value ;  the  road  would  probably  sell 
for  an  amount  anywhere  from  scrap  value  to  replacement  cost  less 
depreciation,  depending  on  circumstances.  But  if  the  road  in  the 
hands  of  the  new  owner  possessed  sufficient  inherent  strength  by 
favorable  location  and  wise  management  to  weather  adversity  and 
win  its  way  back  to  its  original  prosperity  or  a  greater  prosperity, 
then  it  would  be  fair  to  say  that  it  had  increased  value  as  compared 
with  an  untried  enterprise.  It  would  oiler  evidence  of  stability,  of 
seasoned  earning  power  that  would  be  attractive  to  the  buyer  or  in- 
vestor. Such  a  road,  if  appraised  at  replacement  cost  less  deprecia- 
tion and  plus  its  reserves,  ought  to  bring  more  money  upon  a  sale 
than  a  new  road  of  equal  cost,  without  business  but  about  to  start 
service  in  a  new  field.  The  amount  of  that  difference,  the  additional 
amount  that  a  buyer  would  pay  over  the  physical  appraisal  on  the 
basis  stated,  is  what  we  call  going  value. 

"The  discussion  makes  plain,  I  think,  the  fallacy  of  the  argument 
against  an  allowance  of  an  amount  of  capital  in  recognition  of  going 
.  value  urged  by  certain  writers  and  rate-tixing  authorities,  by  the 
counsel  of  San  Francisco  in  the  Spring  Valley  Water  cases,  and  per- 
haps a  little  more  faintly  here,  viz :  that  an  appraisal  by  market  value 
for  land  and  replacement  cost,  less  depreciation  for  structures,  is  an 
appraisal  of  a  going  plant,  and,  therefore,  inclusive  of  going  value, 
since  otherwise  the  plant,  if  not  a  going  concern,  would  only  be  worth 
scrap  value.  As  I  stated  in  the  Spring  Valley  report,  the  apparent 
dilemma  is  falsely  constructed.  The  comparison  is  made  between  the 
successful  enterprise  and  the  one  that  has  utterly  failed,  the  second 
plant  in  the  illustrative  discussion  above.  It  fails  to  take  account  of 
the  first  type  of  plant  referred  to,  that  which  is  new,  without  busi- 
ness, but  with  the  probability  of  business,  which  is  worth  cost  new. 
It  is  this  point,  with  the  additional  deduction  of  depreciation,  that  we 
have  reached  in  this  appraisal,  and  we  have  still  to  take  account  of  the 
additional  value  of  the  going  concern  that  is  before  us. 

"It  is  evident  that  this  'going  value,'  though  described  by  the  Supreme 
Court  as  a  right  of  property  protected  by  the  Fourteenth  Amend- 
ment, is  not  a  separate  thing,  an  independent  productive  unit  like  a 
generator.  It  is  rather  a  quality,  an  element  of  value  attached  to  and 
inhering  in  every  tangible  part  of  the  property — what  Judge  Savage, 
in  one  of  the  Maine  Water  District  cases,  and  Judge  Farrington  of 
this  court,  in  the  1903  Spring  Valley  Water  case  (192  Fed.),  called 
a  characteristic  of  the  property  and  its  business.  It  has  also  been 
"well  called  the  value  of  a  survived  risk.     Value  here,  as  elsewhere. 
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does  not  depend  on  cost.  Usually  costs  have  been  incurred :  expendi- 
tures for  deficits ;  expenditures  for  losses  of  property  by  casualty, 
by  mistakes  or  otherwise ;  expenditures  to  get  new  consumers  or  new 
kinds  of  business  by  solicitation  or  education.  But  if  these  risks  of 
loss  have  not  only  been  survived,  but  have  actually  not  been  experi- 
enced ;  if  the  enterprise  has  by  fortunate  chance,  through  location, 
able  management  or  wise  construction,  been  successful  from  the  be- 
ginning, it  seems  to  me  that  a  buyer  would  recognize  the  additional 
going  value  of  such  a  plant  and  business,  equally  as  he  would  where 
losses  have  been  successfully  survived. 

"In  my  report  in  the  Spring  Valley  Water  Company  cases  (printed 
pages  181-202),  I  have  reviewed  the  law  on  this  subject  as  developed 
by  the  Supreme  Court  of  the  United  States  concerning  intangible 
values  generally,  and  specitically  the  value  of  a  successful  going  con- 
cern. I  may  refer  the  court  to  what  was  there  said.  It  was  ap- 
proved by  the  reviewing  judge,  and  represents  the  law  of  this  court 
as  well  as  of  the  ultimate  tribunal.  In  brief,  it  amounts  to  a  mandate 
to  find  a  going  value  over  and  above  the  sum  of  the  value  of  the 
units  of  plant  as  appraised  by  cost  of  reproduction. 

"The  review  of  decisions  upon  this  subject  contained  in  the  Spring 
Valley  report  should  be  supplemented  by  a  reference  to  Denver  v. 
Denver  Union  Water  Co.,  246  U.  S.  178,  decided  March  4,  1918, 
after  the  Spring  Valley  report  and  decision,  and  after  the  present 
cases  were  heard  and  submitted.  That  case  on  its  facts  was  stronger 
than  the  cases  at  bar,  for  the  reason  that  the  franchise  of  the  Denver 
company  had  expired  and  its  occupancy  of  the  streets  with  its  mains 
could  be  terminated  by  the  municipal  authority.  There,  as  here,  the 
city,  while  admitting  that  a  going  value  should  be  included  in  an 
appraisal  for  purchase,  denied  that  it  should  be  considered  in  an 
appraisal  in  a  rate-fixing  case,  and  contended  that  where  property 
had  been  appraised  by  market  value  and,  as  to  structures,  by  re- 
placement cost  less  depreciation,  going  value  had  been  sufficiently 
recognized ;  that,  to  quote  the  master's  report,  'such  property  right 
has  been  sufficiently  considered  when  the  physical  property  of  the 
plant  has  been  appraised  at  a  sum  in  excess  of  its  "junk"  or  "wreck- 
age" value.'  The  master  denied  that  contention  on  the  authoritv  of 
the  Des  Moines  Gas  case,  238  U.  S.  153,  165.  His  method  of  appraisal 
and  of  reasoning  is  an  anticipation  of  what  I  have  said  here  and  in 
the  Spring  Valley  report.  The  Supreme  Court  fully  approved  the 
master's  reasoning,  his  reliance  on  the  Des  Moines  case,  and  the 
amount  allowed  for  going  value.  (246  U.  S.  183-186,  191-2.)  The 
decision  is  thus  in  exact  parallel  with  the  present  case  and  is  of  con- 
trolling authority. 

"We  may  here  notice,  in  advance  of  our  discussion  of  the  evidence, 
what  the  master  in  the  Denver  case  had  to  say  in  determining  the 
amount  to  be  allowed.  After  stating  that  the  estimates  of  witnesses 
warranted  an  appraisement  of  the  element  of  going  value  at  $1,100,- 
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000,  he  referred  to  the  monopolistic  position  of  the  water  company 
in  a  semi-arid  country,  and  concluded  thus :  'There  is  no  absolute 
standard  by  which  the  fair  value  of  this  element  can  be  determined 
and  I  adopt  $800,000,  because  no  matter  how  often  I  have  considered 
the  evidence  and  the  arguments,  my  mind  always  comes  back  to  this 
amount  as  reasonable  and  fair  to  all  parties.'  I  quote  this  because  it 
was  evidently  satisfactory  to  the  Supreme  Court. 

"I  wish  to  pause,  also,  to  add  to  my  resume  of  the  law  as  contained 
in  the  Spring  Valley  report,  a  thought  about  'good-will.'  It  will  be 
recalled  that  in  the  Consolidated  Gas  case,  the  Supreme  Court  said 
there  was  no  room  for  a  good-will  value,  where  the  company  pos- 
sessed a  monopoly  in  fact.  The  plaintiff  here  has  such  a  monopoly. 
It  occurs  to  me,  however,  that  the  last  word  has  not  been  said  when 
we  recognize  merely  the  absence  of  other  companies.  For  there  is 
.still  competition  with  other  fuels  for  heating  purposes — oil,  coal, 
wood  and  electricity,  oil  and  electricity  being  especially  active  and 
with  other  illuminants,  especially  electric  energy.  When  this  com- 
petition is  met  with  some  success,  it  would  seem  that  there  is  in  fact 
an  element  of  choice  by  consumers  inconsistent  with  the  idea  of 
monopoly,  and  that  there  is,  therefore,  a  logical  basis  for  here  con- 
sidering good-will  as  an  element  in  going  value.  I  have,  however, 
given  it  no  consideration  or  influence  in  my  determination  of 
value.     *     *     * 

"A  careful  reading  of  the  testimony  will  show  what  has  perhaps  been 
made  evident  by  this  discussion.  The  figure  we  seek  ^is  not  one  that 
is  susceptible  of  mathematical  demonstration.  But  it  is  also  made 
quite  plain  that  the  figure  to  be  assigned  to  the  element  of  going 
value  is  very  large — to  use  Mr.  Lowe's  language,  several  millions  of 
dollars.  The  figure  must  be  reached  by  an  honest  efit'ort  of  judgment 
of  the  tribunal  charged  with  responsibility,  based  on  all  the  indica- 
tions of  value  and  its  amount  that  can  be  marshalled  together.  The 
result  will,  of  course,  be  an  approximation  and  in  a  constitutional  case 
like  this,  a  low  approximation.  It  is,  of  course,  obvious  that  such 
approximations  by  an  effort  of  judgment  where  decision  must  be 
made  are  not  unique.  The  real  estate  appraiser  does  it ;  so  do  juries 
and  judges  in  many  classes  of  cases.  Perhaps  the  language  of  the 
master  in  the  Denver  case,  hitherto  quoted,  is  a  fair  way  of  stating 
how  the  job  must  be  done. 

/       "Finally,  I  have  borne  in  mind  the  attitude  of  the  judge  sitting  in 

I       this  court,  who  reviewed  the  Spring  Valley  report.    There  an  allow- 

j      ance  of  $3,400,000  for  going  value  was  reduced  to  $1,400,000.   Wliile 

I       his  reasons  are  not   fully  stated  so  as  to  guide  me  here,  and  the 

\       specific  reason  given  is  not  here  applicable,  it  shows  that  to  another 

mind  the  master's  allowance  was  so  excessive  as  to  be  out  of  reason. 

Naturally  I  do  not  wish  such  a  result  to  follow  again.     After  due 

consideration  of  all  the  evidence  and  with  a  desire  to  reach  a  fair 

-but  conservative  estimate,  I  allow  $1,500,000  in  each  of  the  years 
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under  examination  to  cover  the  a.^^dhiona.1  /alue  of   the  property 
appraised,  viewed  as  a  goins'  concern  •" 

(To  be  continued.) 

REFERENCES 

INVESTMENT  AND  RETURN 
360 — Depreciation 

Depreciation  Rates  for  PubHc  Service  Properties,  by  J.  C.  Henriques. 
Electric  Review,  June  19,  1920.     p.  1028.     1  page. 

In  discussing  the  question  of  depreciation  rates  for  public  utility  properties,  the 
■.writer  says  : 

"Accounting  practice  recognizes  two  general  methods  of  applying  deprecia- 
.tion:  one  by  applying  a  constant  annual  percentage  on  the  original  cost  of 
the  property,  and  the  other  by  applying  a  constant  or  variable  annual  per- 
centage on  the  present  or  depreciated  value.  The  first  has  the  advantage  of 
simplicity  and  of  providing  a  uniform  coefficient  to  apply  to  the  cost  of  the 
output,  or  service  rendered.  The  second  has  the  advantage  of  greater  pre- 
cision, representing  the  actual  sale  value  of  the  property  at  any  given  time, 
and  provides  for  writing  off,  if  desired,  a  large  proportion  of  the  cost  of 
equipment  in  the  first  few  years,  this  representing  the  great  decrease  in 
-value  as  the  article  purchased  new  becomes  an  item  of  used  or  second-hand 
.equipment.  *  *  * 

■"The  present  percentage   rates   of   depreciation   used   by  public   service   com- 
missions are  as  follows : 

Depreciation 
^  per  year,  % 

General   structures    2  to  4 

Power-plant   buildings    2  to  4 

.Steam  engines  and  generators 5 

Accessory  electric  power-plant  equipment 5 

Sub-station  buildings    2  to  4 

.Sub-station  equipment   5 

Poles  and  fixtures 8^/^ 

Transmission  system   5 

Transformers    5 

Meters  of  all  kinds 5^  to  8^ 

"In  selecting  depreciation  rates  for  any  plant  it  is  necessary  to  take  into 
account  the  condition  of  the  plant  as  affecting  its  value  at  the  time  the 
depreciation  rates  are  put  in  operation.  If  the  plant  is  taken  at  its  new 
value  at  the  date  of  construction  the  present  value  will  be  obtained  by  apply- 
ing a  percentage  rate  equal  to  the  annual  depreciation  rate  multiplied  by  the 
number  of  years  since  the  building  or  equipment  was  new.  If,  on  the  other 
hand,  the  present  value  of  the  building  is  obtained  by  appraisal,  the  deprecia- 
.  tion  rate  should  be  set  higher  because  of  the  fact  that  the  building  is  no 
longer  new.  At  present,  with  the  recent  rapid  increase  in  all  values,  an  item 
of  equipment  may  be  worth  considerable  more  than  it  was  when  new,  and 
with  the  probability  of  the  greater  decrease  in  prices  during  the  coming  few 
years  the  depreciation  rate  may  well  be  set  considerably  higher  than  war- 
ranted by  the  expected  life  of  the  building  or  equipment,  so  as  to  give  a 
true  value  to  the  property  during  the  years  of  decreasing  prices. 
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CO  CRT  DECISI'^JN  REFERENCES 
132 — Protection  fron,  Competition 

Piedmont  Power  and  Light  Coinpany,  et  al.  v.  Town  of  Graham,  et  al. 
Decision  of  the  Unitetl  States  Supreme  Court.  May  7,  1920.  40  Su- 
preme Court  Reporter  453. 

Two  appeals  are  made  from  the  District  Court  of  the  United  States  for  the 
Western  District  of  North  Carohna  to  review  decrees  dismissing  complaints 
in  suits  to  enjoin  town  officials  from  granting  an  electric  light  and  power 
franchise,  and  to  enjoin  the  grantee  from  using  the  town  streets. 

In  dismissing  the  appeal  for  want  of  jurisdiction,  the  Supreme  Court  says: 
"The  grant  to  the  appellant  is  set  out  in  full  in  the  bill,  and  plainly  it  is  not 
one  of  exclusive  rights  in  the  streets.  The  attempt  to  derive  an  exclusive 
grant  from  the  declaration,  in  the  paragraph  of  the  ordinance  relating  to  the 
trimming  of  trees,  that  'said  town  of  Graham  hereby  warrants  that  it  will',, 
by  its  proper  authorities,  provide  for  the  full  and  free  use  of  its  streets,. 
lanes,"  etc.,  is  fatuous  and  futile.  Grants  of  rights  and  privileges  by  a  state 
or  municipality  are  strictly  construed,  and  whatever  is  not  unequivocally 
granted  is  withheld — nothing  passes  by  implication.  Knoxville  Water  Co.  v. 
knoxville,  200  U.  S.  22,  34,  50  L.  ed.  353,  359,  26  Sup.  Ct.  Rep.  224;  Blair  v. 
Chicago,  201  U.  S.  400,  471,  50  L.  ed.  801,  830,  26  Supt.  Ct.  Rep.  427;  Mitchel 
v.  Dakota  Cent.  Teleph.  Co.  246  U.  S.  396,  412,  62  L.  ed.  793,  801,  38  Sup.  Ct. 
*  Rep.  362.  The  grant  to  appellant  not  being  an  exclusive  one,  the  contention 
that  competition  in  business,  likely  to  result  from  a  similar  grant  to  another 
company,  would  be  a  violation  of  appellant's  contract,  or  a  taking  of  its 
property  in  violation  of  the  Constitution  of  the  United  States,  is  so  plainly 
frivolous  that  the  motion  to  dismiss  for  want  of  jurisdiction,  filed  in  each 
case,  must  be  sustained.  David  Kaufman  &  Sons  Co.  v.  Smith,  216  U.  S. 
610,  54  L.  ed.  636.  30  Sup.  Ct.  Rep.  419;  Toop  v.  Ulysses  Land  Co.  237  U.  S. 
580,  59  L.  ed.  1127,  35  Sup.  Ct.  Rep.  739;  Sugarman  v.  United  States,  249 
U.  S.  182,  63  L.  ed.  550,  39  Sup.  Ct.  Rep.  191." 

226.2 — Extension  of  Service  « 

New  York  PubHc  Service  Commission,  First  District  v.  Kings  County 
Lighting  Company.  Decision  of  the  New  York  Supreme  Court. 
June  21,  1920. 

The  Kings  County  Lighting  Company  announced  on  March  8,  1920,  that  it 
would  be  impossible  to  make  any  additions  to  its  existing  mains,  setting  forth 
as  the  reason  the  fact  that  it  could  not  finance  these  extensions.  Furthermore, 
it  v/as  pointed  out  that  no  relief  was  in  sight  and  there  was  no  likelihood  that 
there  would  be  any  change  in  the  situation. 

One  of  the  first  acts  that  ensued  was  that  the  Public  Service  Commission  held, 
a  hearing  and  investigated  conditions.  Before  the  inquiry  was  completed,  an. 
order  was   issued   requiring  the   company   to  take   on   all   consumers. 

To  prove  its  good  faith  in  the  matter,  the  Kings  County  Lighting  Company- 
attempted  as  best  it  might  to  comply  with  the  order,  but  conditions  quickly- 
proved  that  its  contention  was  right  and  it  could  not  comply,  whereupon  the 
Public   Service   Commission   sued   cut   a   writ   of   mandamus. 

The  Supreme  Court  of  New  York  State  appointed  a  referee,  exhaustive  hearings 
were  held,  consumers  were  heard  and  the  company  records  produced.  In  an- 
nouncing that  he  would  dismiss  the  case  against  the  Company,  the  referee 
stated :  "I  will  find  that  the  lighting  company  has  not  the  money  or  the  imme- 
diate assets  available  belonging  to  it  nor  the  resources  by  which  it  can  borrow 
money  to  comply  with  the  order  and  that  they  have  not  now  a  plant  which  is 
adequate  for  the  work  that  would  be  required  by  compliance.     Case  dismissed.'" 
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COMMISSION  DECISIONS 

PENNSYLVANIA 
132 — Protection  From  Competition 

Alexander  J.  Strathie  v.  Bucks  County  Electric  Company,  Complaint 
Against  Discontinuance  of  Service.  Decision  of  the  Pennsylvania  Pub- 
lic Service  Commission,  Ordering  Service  Reinstated.     May  4,  1920. 

The  complaint  in  this  case  is  against  the  enforcement  of  a  rule  of  the 
respondent  company  which  provides  that :  "The  customer  will  not  use 
on  the  above  premises  any  electricity,  except  that  furnished  by  the 
Company  *  *  *  without  the  written  consent  of  the  Company." 

From  the  testimony  it  appears  that  the  complainant  was  a  user  of  elec- 
tricity furnished  by  the  respondent  at  his  drug  store  and  residence,  the 
current  being  used  for  lighting  and  for  driving  a  small  motor  connected 
with  his  soda  water  fountain.  The  landlord  of  the  complainant  in- 
stalled a  small  lighting  system,  and  the  complainant  secured  a  portion 
of  his  supply  from  this  source,  making  use  of  the  respondent's  service 
whenever  that  of  the  landlord  proved  to  be  inadequate  and  insufficient. 
Upon  being  informed  of  this,  the  respondent  discontinued  its  service, 
and  refused  to  continue  it  on  the  ground  that  the  complainant  was 
violating  the  rule  above  quoted. 

The  respondent  contends  that  its  rule  is  just  and  reasonable,  and  is 
necessary  in  order  to  prevent  a  practice  by  which  the  consumer  can 
avail  himself  of  the  respondent's  facilities  for  securing  service  which 
it  is  expensive  to  render,  while  he  uses  a  competitor's  facilities  for 
the  balance  of  his  requirements,  which  can  be  met  at  a  low  cost,  be- 
cause they  demand  a  comparatively  small  investment.  It  protests 
that  it  should  not  be  called  upon  to  furnish  standready  service  to  be 
used  to  supplement  its  competitor's  inadequate  service,  and  that  its 
rule  is  designed  to  eliminate  an  imfair  competitive  condition  and  bring 
to  the  respondent  the  profitable,  as  well  as  the  unprofitable,  portion  of 
the  complainant's  business. 

The  Commission  says : 

"We  are  unable  to  agree  with  the  contentions  of  the  respondent  in 
this  case,  in  so  far  as  they  would  accomplish  its  purpose  by  the  en- 
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f  orcement  of  the  rule  quoted  ;  and  are  of  the  opinion  that  a  rule  which 
requires  a  customer  not  to  use  any  electricity  except  that  furnished 
by  the  utility  is  unjust  and  unreasonable.  The  utility  may  adopt  rates 
which  will  secure  it  an  adequate  and  reasonable  return  for  the 
service  which  a  particular  class  of  customers  demands  ;  but  it  cannot 
refuse  its  service  simply  because  the  customer  does  not  purchase  all 
of  his  electricity  from  it.  An  order  will,  therefore,  be  issued,  direct- 
ing the  respondent  to  eliminate  the  rule  complained  of  from  its 
tariffs,  and  to  resume  its  service  to  the  complainant  on  or  before 
June  1,  1920." 


DISTRICT  OF  COLUMBIA 

630 — Cost  of  Supplies 

Washington  Gas  Light  Company  and  the  Georgetown  Gas  Light  Com- 
pany, Application  for  Authority  to  Increase  Gas  Rates.  Decision  of 
the  District  of  Columbia  Public  Utilities  Commission,  Granting  An 
Increase.     May  29,  1920. 

By  the  terms  of  its  order  number  314,  issued  March  15,  1919,  this 
Commission  increased  the  rate  to  be  charged  by  the  Washington  Gas 
Light  Company  and  the  Georgetown  Gas  Light  Company  for  gas  to 
private  consumers  in  the  District  of  Columbia  from  ninety  cents  to 
ninety-five  cents  per  one  thousand  cubic  feet.  The  order  provided 
that  this  increased  rate  should  applv  to  all  gas  furnished  from  March 
20,  1919.  to  September  20.  1919.  On  September  19,  1919.  by  order 
number  341  the  Commission  authorized  a  continuance  of  the  ninety- 
five  cent  rate  for  a  six  months  period  to  end  April  1,  1920.  On  March 
25,  1920,  the  Commission  issued  order  number  369  continuing  the 
rate  of  ninety-five  cents  for  a  further  period  of  two  months,  in  order 
to  enable  the  gas  company  to  negotiate  contracts  for  the  furnishing 
of  gas  oil  for  the  ensuing  year  or  to  obtain  definite  information  as  to 
the  probable  price  to  be  paid  therefor,  after  June  1,  1920,  when  its 
supply  of  oil,  covered  by  its  then  existing  contracts,  would  be 
exhausted. 

On  May  7,  1920,  the  Washington  Gas  Light  Company  for  itself  and 
the  Georgetown  Gas  Light  Company  filed  its  petition  with  this  Com- 
mission stating  that  it  was  able  to  obtain  the  necessary  quantity  of  oil 
from  only  one  company  and  then  only  for  one  month  at  a  price  of 
12^4  cents  per  gallon,  an  advance  of  6Y2  cents  per  gallon  over  the  price 
at  the  date  of  the  issuance  of  order  number  341,  and  an  increase  of  6 
cents  per  gallon  over  the  average  price  for  the  year  ending  May  31, 
1920.  The  company  asks  that  a  base  rate  for  gas  be  established  by  the 
Commission,  based  upon  a  cost  of  7^^  cents  per  gallon  for  gas  oil.  and 
that  the  selling  rate  fluctuate  each  month  with  the  fluctuating  price 
of  oil. 
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For  the  ensuing  year  the  company  asks  that  the  price  of  gas  be  fixed 
at  $1.08  when  the  price  of  oil  is  7i/4  cents  per  gallon,  and  $1.30  when 
the  price  of  oil  is  I2Y2  cents  a  gallon,  the  rates  to  fluctuate  from  month 
to  month  depending  upon  the  price  of  oil. 

The  Commission  says : 

"If  there  were  any  real  competition  in  the  oil  market  and  the  pur- 
chases w^ere  made  under  the  supervision  of  this  Commission,  some 
advantages  would  result  from  the  adoption  of  a  fluctuating  rate  for 
gas  dependent  upon  the  price  of  oil,  but  with  practically  only  one 
company  in  a  position  to  furnish  oil,  the  Commission  believes  it 
would  be  prejudicial  to  the  public  interest  to  adopt  a  fluctuating 
rate.  In  lieu  thereof  it  proposes  to  fix  rates  for  a  period  of  three 
months  only  and  to  base  those  rates  on  the  price  which  the  company 
will  have  to  pay  for  oil  for  the  month  of  June,  it  being  impossible  to 
predict  from  the  available  evidence  whether  the  price  for  the  other 
two  months  of  the  three-months  period  will  be  higher  or  lower. 

"The  greatest  increase  in  the  cost  of  manufacture  of  gas  is  oc- 
casioned by  the  increased  price  of  oil.  Four  gallons  of  oil  are  re- 
quired to  produce  one  thousand  cubic  feet  of  gas  and  therefore  the 
increased  price  of  oil  from  GYj  cents  to  12^4  cents  a  gallon  accounts 
in  itself  for  24  cents  of  the  additional  cost  of  each  thousand  feet  of 
gas  sold. 

"The  rates  suggested  by  the  company  are  computed  on  the  assump- 
tion that  7  per  cent  is  a  reasonable  rate  of  return.  While  the  Com- 
mission does  not  question  the  reasonableness  of  this  rate  in  normal 
times,  yet  it  feels  that  during  the  present  reconstruction  period  a  rate 
of  6  per  cent  will  not  be  unjust  to  the  company. 

"The  proposed  increase  of  $418,000.00  for  materials  and  supplies 
and  working  capital  has  been  determined  by  the  same  methods  used 
by  the  Commission  at  the  time  of  its  finding  of  the  fair  value  of  the 
petitioner's  property  in  1916,  and  is  therefore  allowed  as  a  just  and 
reasonable  increase. 

"The  proposed  increase  in  the  amout  set  aside  for  maintenance  and 
general  amortization,  an  increase  from  7  cents  to  11  cents  per  thous- 
and feet  of  gas  sold,  is  believed  to  be  excessive.  For  the  purposes 
of  this  rate  case  it  is  believed  that  no  injustice  will  be  done  the  com- 
pany if  9  cents  per  thousand  feet  is  set  aside  to  cover  both  main- 
tenance and  general  amortization.    *  *  * 

"The  Commission  has  given  consideration  to  the  establishment  of  a 

wholesale  price  to  large  consumers.    The  number  of  large  consumers 

in  Washington  is  limited,  but  as  the  cost  of  f  lu'uishing  service  to  such 

-consumers  is  undoubtedly  less  than  in  the  case  of  small  consumers, 
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it  is  believed  that  they  should  have  the  benefit  of  a  lower  rate.  In  the 
judgment  of  the  Commission  these  wholesale  rates  should  apply  not 
only  to  large  consvnners  within  the  District  of  Columbia  but  also  to 
the  three  distributing  gas  companies  in  Maryland  and  Virginia  that 
obtain  their  supply  of  gas  from  the  Washington  companies.  It  has  , 
been  alleged  that  to  grant  lower  rates  to  large  consumers  would  cor- 
respondingly increase  the  rates  to  the  small  consumers,  but  an  analy- 
sis of  the  business  of  the  last  year  shows  that  the  adoption  of  whole- 
sale rates  which  are  applicable  without  as  well  as  within  the  District 
will  serve  to  increase  rather  than  decrease  the  revenues  of  the  com- 
panies. In  other  words,  if  the  large  consumers  in  the  District  have 
been  overcharged  in  the  past,  the  large  consumers  without  the  Dis- 
trict have  been  undercharged  to  a  greater  extent.  *  *  * 

"These  rates  can  be  applied  only  to  gas  furnished  to  private  con- 
sumers as  the  price  paid  by  the  United  States  and  the  District  of 
Columbia  has  been  fixed  by  statute  at  70  cents  per  thousand  cubic 
feet.  The  present  large  increase  in  the  price  of  gas,  necessitated 
almost  wholly  by  the  recent  increase  in  the  price  of  oil,  serves  to 
emphasize  the  disparity  between  the  rates  paid  by  the  private  con- 
sumers and  those  paid  by  the  United  States  and  the  District  of 
Columbia.  An  even  greater  disparity  exists  in  the  case  of  street  and 
park  lighting,  as  evidence  before  the  Commission  shows  that  the 
companies  receive  for  gas  so  furnished  only  31  cents  per  thousand 
cubic  feet,  which  is  69  cents  per  thousand  feet  less  than  the  lowest 
wholesale  rate  herein  established.  If  there  were  no  disparity  between 
the  rates  to  these  two  governments  and  to  the  general  public  the  rates 
herein  established  could  be  reduced  by  approximately  4^. cents  per 
thousand  cubic  feet  without  reducing  the  earnings  of  the  gas  com- 
panies." 

720— Rate  Schedules 

The  Commission  authorized  the  Washington  Gas  Light  Companv  and 
the  Georgetown  Gas  Light  Company  to  charge  consumers,  other  than 
the  United  States  and  the  District  of  Columbia,  in  accordance  with  the 
following  schedules : 

Rate 

$1.25  per  1,000  cubic  feet  for  less  than  100,000  cubic  feet  consumed  per  month. 
$1.20  per  1,000  cubic  feet  for  100,000  cubic  feet  and  less  than  300,000  cubic  feet 

consumed  per  month. 
$1.15  per  1,000  cubic  feet  for  300,000  cubic  feet  and  less  than  500,000  cubic 

feet  consumed  per  month. 
$1.10  per  1,000  cubic  feet  for  500,000  cubic  feet  and  less  than  750,000  cubic 

feet  consumed  per  month. 
$1.05  per  1,000  cubic  feet  for  750,000  cubic  feet  and  less  than  1,000,000  cubic 

feet  consumed  per  month. 
$1.00  per   1,000  cubic   feet   for   1,000,000   cubic   feet   or   more   consumed   per 

month. 
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Delayed  Payment  Penalty 

If  any  private  consumer  of  gas  shall  not  pay  monthly  any  gas  bill  within  ten 
days  after  the  same  shall  have  been  presented,  the  gas  company  may  charge 
and  collect  from  said  consumer  ten  (10)  cents  additional  for  each  one  thou- 
sand (1,000)  cubic  feet  of  gas  represented  by  said  bill,  as  now  authorized 
by  law. 

WISCONSIN 

226.2 — Extension  of  Service 

Wisconsin  Power.  Light  &  Heat  Company,  Central  Wisconsin  Utili- 
ties Company,  Wisconsin  Valley  Utilities  Company  and  the  Mineral 
Point  Public  Service  Company.  Proposed  Rules  for  Electric  Rural 
Extensions.  Decision  of  the  Wisconsin  Railroad  Commission,  Ap- 
proving the  Rules  as  Filed.     May  17,  1920. 

In  approving  the  proposed  rules  for  the  extensions  of  electric  service 
to  rural  districts,  the  Commission  says : 

"For  the  past  year  or  more,  there  has  been  an  increasing  demand  for 
rural  electric  service.  On  accotmt  of  the  comparatively  large  in- 
vestment per  consumer  and  the  resulting  high  maintenance,  de- 
preciation and  taxes,  as  well  as  the  comparatively  large  transformer 
and  line  losses,  and  the  inconvenience  of  inspection,  repairs  and 
meter  readings,  many  utilities  have  been  reluctant  to  engage  in  rural 
business.  Some  companies,  which  have  taken  on  rural  consumers, 
have  found  that  the  business  resulted  in  a  considerable  loss,  and  have 
appealed  to  the  Commission  for  relief  in  the  form  of  a  rate  increase. 

"When  contracts,  either  written  or  verbal  have  been  entered  into  be- 
tween a  utility  and  its  rural  consumers  and  when  all  or  part  of  the 
construction  cost  of  the  extension  required  to  serve  such  consumers 
has  been  advanced  by  the  consumers  the  necessity  for  a  rate  increase 
should  be  very  urgent  before  the  Commission  would  be  justified  in 
authorizing  any  rate  higher  than  that  specified  in  the  contract. 

"It  is  therefore  important  that  a  utility  develop  its  rural  business  on 
such  a  basis  that  it  will  be  self-supporting  within  a  reasonable  length 
of  time  and  will  impose  no  undue  burden  on  the  urban  consumer. 

"The  nature  of  rural  business  is  such  that  the  fixed  charges,  losses, 
and  operating  expenses  are  much  greater  than  the  same  items  for  an 
equivalent  income  from  urban  business.  It  is  quite  possible  that  the 
cost  of  rural  service  might,  with  the  adoption  of  high  standards  of 
construction,  in  many  cases  become  prohibitive.  On  the  other  hand 
the  connection  of  inadequate  or  unsafe  construction  to  the  transmis- 
sion or  distribution  systems  of  a  utility  will  introduce  a  hazard  to  the 
entire  service.  It  therefore  appears  that  the  adoption  of  minimum 
standards  required  by  the  Commission's  rules  for  the  safe  construc- 
tion and  operation  of  electric  systems  will  safeguard  the  service  of 
the  utility  and  at  the  same  time  involve  no  unnecessary  expenses  for 
rural  consumer. 


232  17    Rate    Research 


"It  has  been  contended  that  a  utiHty  should  finance  and  construct 
all  rural  extensions  and  charge  a  rate  commensurate  with  the  cost  of 
service.  This  plan  has  many  advantages  as  it  eliminates  all  questions 
raised  because  of  the  consumer  being  required  to  pay  the  cost  of 
construction  on  public  highways  which,  to  comply  with  the  law,  shall 
be  the  property  of  the  utility.  It  eliminates  many  questions  as  to  the 
basis  on  which  additional  consumers  should  be  connected,  or  the  lines 
extended  or  reinforced,  and  the  necessity  of  segregating  the  property 
paid  for  by  consumers  in  valuations  for  rate  making,  securities  issued 
or  sale. 

"Practical  consideration  at  the  present  time  makes  this  method  of 
financing  impractical  for  most  utilities.  *  *  * 

"To  encourage  the  development  of  rural  electric  service,  eliminate 
the  present  reluctance  of  many  utilities  to  engage  in  this  class  of 
business,  and  enable  rural  districts  to  secure  service,  the  business 
mus*.  not  only  be  permitted  to  earn  the  same  rate  of  return  that  is 
considered  reasonable  in  the  urban  portion  of  the  utility's  business, 
br.t  the  utility  must  be  permitted  to  make  terms  as  to  financing  which 
v/ill  make  possible  the  immediate  investment  of  considerable  sums 
of  money  in  rural  extensions  without  taxing  the  resources  of  the 
utility  for  securing  capital. 

"It  is  quite  likely  that  under  present  conditions  a  utility  would  be 
forced  to  pay  a  higher  rate  of  interest  to  secure  funds  for  financing 
an  entire  program  of  rural  extensions  than  the  average  rural  con- 
sumer would  be  required  to  pay  to  finance  the  comparatively  small 
amount  represented  by  his  individual  share.  As  this  interest  rate 
would  be  reflected  in  the  rate  paid  for  service  it  is  to  the  advantage 
of  all  concerned  that  the  required  funds  be  secured  at  as  low  a  rate 
as  possible.  *  *  * 

"Some  utilities  have  attempted  to  overcome  the  difficulty  of  financing 
rural  extensions  by  a  plan  whereby  the  consumer  is  required  to  ad- 
vance the  cost  of  the  line  and  receive  a  refund  of  all  or  part  of  the 
monthly  bills  for  service  until  the  amount  advanced  has  been  re- 
funded. This  plan  has  the  advantage  of  eliminating  to  some  extent 
the  question  of  financing  and  permanence  of  the  business. 

"It  does  not  possess  the  advantages  which  result  from  a  high  initial 
charge  and  comparatively  low  rates  as  the  rates  under  this  plan  would 
be  but  slightly  less  than  they  would  be  in  case  the  utility  financed  the 
extension. 

"As  the  utility  should  be  allowed  only  an  adequate  return  on  the  in- 
vestment including  a  proper  allowance  for  depreciation,  this  refund 
plan  would  either  keep  the  utility  from  part  of  its  legitimate  return 
or  it  would  be  necessary  from  time  to  time  to  market  securities  to 
take  care  of  the  purchase  of  the  line  from  the  consumer  on  a  partial 
payment  plan. 
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"In  many  cases  particularly  where  rural  lines  are  served  by  munici- 
pally owned  utilities  the  utilities  have  been  unwilling  to  accept  the 
obligations  incident  to  the  ownership  of  the  rural  lines  even  though 
such  lines  be  turned  over  to  them  at  no  initial  cost.  In  several  such 
cases  it  has  been  necessary  for  the  group  of  rural  consumers  to  or- 
ganize a  corporation,  purchase  energy  at  a  wholesale  rate,  and  engage 
in  the  utility  business  to  comply  with  the  law.  Such  organizations 
are  ordinarily  formed  with  no  idea  of  profit,  but  merely  as  the  only 
means  of  securing  service.  This  plan  is  not  to  be  recommended  for 
many  reasons. 

"It  forces  the  rural  consumer  into  a  business  about  which  he  knows 
little  and  burdens  him  with  the  expense  of  forming  and  maintaining 
an  organization  and  the  compilation  of  numerous  comparatively 
unimportant,  but  legally  necessary,  reports.  It  places  the  responsi- 
bility for  maintenance  of  lines  and  equipment  in  inexperienced  hands 
with  the  consequent  liability  of  accident  to  workmen  and  public. 
The  limited  liability  of  the  small  corporation  is  such  that  its  resources 
would  in  many  cases  be  severely  taxed  to  settle  even  a  nominal  acci- 
dent claim  and  in  many  cases  a  claim  of  any  importance  could  not 
be  satisfied  by  the  market  value  of  the  physical  assets  of  the  cor- 
poration. 

"There  is  little  likelihood  of  such  an  organization  being  able  to  secure 
service  at  any  appreciably  lower  rate  than  that  provided  by  the  pro- 
posed rules  if  proper  maintenance  is  provided  and  proper  accounting 
systems  adopted,  and  some  cases  which  have  recently  come  to  our 
attention  the  rates  worked  out  at  the  beginning  of  the  enterprise  but 
are  already  proving  inadequate  notwithstanding  the  fact  that  no  de- 
preciation is  being  provided. 

"The  proposed  rules  provide  no  method  of  apportionment  of  the 
construction  cost  of  the  line  among  the  various  consumers.  This  is 
frequently  one  of  the  most  difficult  points  to  settle  in  connection 
with  the  promotion  of  a  rural  extension.  While  in  the  final  analysis 
strictly  justice  probably  demands  that  no  consumer  should  be  re- 
quired to  pay  more  as  a  member  of  a  group  than  he  would  be  re- 
quired to  pay  if  he  were  to  be  served  under  the  rules  as  an  individual 
it  is  our  opinion  that  a  rural  extension  should,  as  is  apparently  the 
intent  of  these  rules,  be  considered  as  far  as  practical  as  a  community 
enterprise  in  which  all  will  benefit  equally. 

"It  has  been  suggested  that  one  or  more  individuals  may  feel  finan- 
cially unable  to  meet  his  share  of  the  construction  cost  at  once  and 
that  a  partial  payment  plan  be  developed  to  handle  such  cases.  While 
the  existence  of  such  an  alternative  might  tend  to  hamper  the  financ- 
ing of  some  extensions,  it  is  greatly  to  the  advantage  of  both  con- 
sumer and  utility  that  the  rural  line  reach  its  ultimate  development 
as  early  as  possible.  Such  a  plan  might  be  of  advantage  in  obtain- 
ing this  end. 
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"The  subject  of  electric  rural  extension  is  so  involved  that  a  rule 
to  adequately  cover  all  points  which  may  arise  is  practically  out  of 
the  question  and  it  is  to  be  expected  that  much  development  may  be 
anticipated  along  these  lines  but  the  proposed  rules  appear  to  cover 
the  more  important  points,  and  the  application  of  such  rules  will 
undoubtedly  furnish  much  data  for  the  further  study  of  the 
problem." 

UTAH 

300 — Investment  and  Return 

Kansas  Light,  Heat  «&  Power  Company,  Application  for  Authority  to 
Increase  Rates.  Decision  of  the  Utah  Public  Utilities  Commission, 
Granting  the  Application.    June  21.  1920. 

Mr.  G.  W.  Butler,  doing  business  under  the  name  of  Kansas  Light, 
Heat  &  Power  Company,  filed  an  application  with  the  Commission  for 
authority  to  increase  the  charges  made  for  electric  energy  as  fol- 
lows : 

Present  Proposed 

Residential  and  Commercial  Lighting,  per  kilowatt-hour...        lie  15c 

Minimum   Charge,   per   month $  1.00  $  2.00 

Kansas   High   School,  per  kilowatt-hour lie  ISc 

Minimum   Charge,   per   month $  2.00  $  4.00 

Meter  Deposit   $10.00  $10.00 

Connection   Charge    $  2.50  $  3.50 

The  Operating  expenses  for  the  year  1919.  in  addition  to  the  labor  of 
Mr.  Butler,  exceeded  $50  per  month,  according  to  petitioner.  The 
owner,  Mr.  Butler,  assisted  by  his  wife  and  family,  operate  the  plant, 
attend  to  reading  meters,  collecting  bills,  etc.  Mr.  Butler  states  that 
in  addition  to  the  operating  expenses,  he  should  be  entiled  to  $125 
per  month  salary,  as  manager  and  operator  of  the  plant,  which  would 
make  the  annual  operating  expenses,  based  on  1919  figures,  $2,100, 
while  revenues,  based  on  the  period  Januarv  12,  1920,  to  May  12, 
1920,  would  be  $1,564.80,  a  deficit  of '$535.20  per  annum. 

The  plant  has  been  operated  for  a  number  of  years  and  has  de- 
preciated approximately  50  per  cent,  for  which  no  provision  has  been 
made.  Earnings  in  the  past  have  not  been  sufficient  to  take  care  of 
depreciation.  Under  present  earnings,  after  allowing  for  operating 
expenses  and  for  depreciation,  a  substantial  deficit  will  be  incurred 
without  any  return  whatever  on  the  investment. 

The  proposed  increase  should  yield  petitioner  an  additional  revenue  of 
approximately  $547.68,  which  will  only  make  the  total  revenue  exceed 
operating  expenses  $12.48  per  annum,  leaving  practically  nothing  for 
depreciation.     The  Commission  says  : 

"There  is  nothing  to  indicate  that  in  years  past  the  earnings  of  the 
plant  have  been  dissipated,  resulting  in  the  present  poor  condition, 
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but  rather  that  maintenance  has  been  deferred  because  of  inadequate 
revenue. 

"The  Commission,  in  this  case,  cannot  attempt  to  fix  rates  which 
would  yield  proper  return  on  investment  and  provide  for  adequate 
depreciation,  as  such  rates  apparently  would  be  prohibitive  and  re- 
sult in  a  decrease  in  number  of  users,  and  a  consequent  reduction  in 
petitioner's  revenue. 

"The  increased  rates  prayed  for  will  afford  a  measure  of  relief  and 
doubtless  enable  petitioner  to  make  some  much  needed  improvements 
in  the  service.  Meters  should  be  installed  in  such  residences  as  are 
at  present  without  them,  and  which  are  now  paying  the  minimum 
charge  only,  in  order  to  avoid  discrimination,  as  well  as  assure  the 
petitioner  his  lawful  charges. 

"It  is  proposed  to  increase  the  present  minimum  charge,  100  per 
cent,  making  it  $2.00  for  residental  consumers,  and  $4.00  for  the 
High  School.  This  is  a  very  marked  increase  and  one  which  under 
ordinary  conditions  might  not  be  permitted ;  but  in  the  present  case 
it  appears  to  be  justified.  Each  consumer  connected  represents  an 
investment  upon  the  part  of  the  Company,  and  furnishes  a  conven- 
ience for  which  the  consumer  should  be  willing  and  prepared  to  pay, 
and  the  proposed  increase  does  not  appear  unreasonable  in  the  present 
case. 

"Petitioner  must  look  to  improved  service  and  consequent  increased 
consumption  of  energy,  to  enable  him  to  make  a  return  upon  his  in- 
vestment, with  the  increased  rates  granted  in  this  case." 

RHODE  ISLAND 
788 — Service  Rules 

The  T.  F.  Donahue  Company  v.  Providence  Telephone  Company, 
Complaint  alleging  the  Company  Discontinued  Its  Service  Without 
Reasonable  Justification.  Decision  of  the  Rhode  Island  Public  Utili- 
ties Commission,  Dismissing  the  Complaint.     June  4,  1920. 

The  schedule  of  rates  and  the  rules  and  regulations  of  the  Providence 
Telephone  Company  require  the  payment  of  regular  exchange  service 
charges  in  advance.  For  a  period  of  more  than  a  year  the  complainant 
refused  to  comply  with  the  rule  requiring  such  payment  in  advance. 
After  the  Company  had  repeatedly  urged  the  complainant  to  comply 
with  the  rule,  which  he  refused  to  do,  his  service  was  discontinued. 

The  Commission  says : 

"The  Commission  is  of  the  opinion  that  the  rule  of  the  Company  re- 
quiring such  payment  in  advance  is  reasonable. 

"The  utility  is  in  an  entirely  different  position  from  the  ordinary 
tradesman.     The  tradesman  sells  only  to  whom  he  pleases,  and  can 
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exercise  his  unlimited  discretion  as  to  whether  he  will  require  cash  on 
deli.very  or  whether  he  will  deal  at  all  with  a  person.  The  utility 
is  obliged  to  deal  with  all  who  make  demand  upon  it  for  service  with- 
in the  area  of  its  operations,  and  comply  with  its  reasonable  regula- 
tions, regardless  of  their  financial  responsibility. 

"A  regulation  which  secures  the  utility  against  losses  from  bad  bills, 
or  tends  to  reduce  the  amount  of  such  losses  is  alike  a  benefit  to  the 
utility  and  to  its  consumers  who  pay  their  bills. 

"The  leading  case  with  reference  to  a  telephone  utility  is  South- 
western Telegraph  and  Telephone  Co.,  vs.  Danaher  (239  U.  S.  482, 
P.  U.  R.  1915D,  571),  in  which  case  the  court  said:  'It  is  uniformly 
held  that  a  regulation  requiring  payment  in  advance  or  a  deposit  to 
secure  payment  is  reasonable.'  " 

COURT  CASES 

300 — Investment  and  Return 

Pacific  Gas  and  Electric  Company  v.  City  and  County  of  San  Fran- 
cisco, et  al.  Report  of  H.  M.  Wright,  Standing  Master  in  Chancery, 
Filed  March  2,  1920.  156  pages.  (Continued  from  17  Rate  Re- 
search 186-190,  199-205.  218-223.) 

Defining  the  term  franchise  as  a  special  privilege  conferred  by  the 
State,  which  is  not  of  common  right  among  citizens  generally,  plain- 
tiff may  be  said  to  have  three  franchises :  the  franchise  to  be  a  cor- 
poration, the  franchise  to  collect  tolls  for  public  service,  the  privilege 
to  which  is  appurtenant  the  right  (itself  a  franchise)  of  eminent  do- 
main, and  the  franchise  to  occupy  the  public  streets  of  the  muncipality. 
All  these  franchises  are  property,  and  within  the  protection  of  the 
constitution.  No  value  is  here  claimed  for  the  first  or  second  types 
of  franchise.  The  corporate  franchise,  it  would  seem,  would  not 
have  value  beyond  the  cost  of  obtaining  it,  since  it  is  open  to  all  at 
all  times.  The  value  of  the  franchise  to  take  tolls,  as  the  sole  justifica- 
tion for  building  the  works,  would  seem  to  be  embodied  in  the  ap- 
praisal already  affected.  If  the  business  were  unregulated  and  the 
right  exclusive  there  might  be  conceived  to  be  an  additional  value, 
which,  perhaps,  would  be  reflected  in  the  going  value  allowance. 

The  report  says : 
314.22 — Franchises 

"The  constitutional  and  statute  law  regarding  franchises  was  modi- 
fied by  changes  taking  efifect  in  1911.  Since  that  time  the  right  to 
grant  franchises  of  the  class  under  discussion,  the  easement  in  the 
streets,  has  rested  in  the  municipalities ;  while  the  franchise  to  do 
business  and  collect  charges  as  a  public  utility  depends  upon  the  grant 
by  the  State  Railroad  Commission  of  a  certificate  of  public  conven- 
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ience  and  necessity.  (Oro  Electric  Corporation  v.  R.R.  Commission, 
169  Cal.  466.)  This  certificate,  if  granted,  may  be  limited  in  scope 
in  the  commission's  discretion,  and  be  issued  on  terms  and  conditions. 
See  Sec.  50c.  I\iblic  Utilities  Act  of  1911.  By  Section  52b  of  the  act 
last  mentioned  no  franchise  of  any  character  may  be  capitalized  in 
excess  of  the  amount,  if  any,  paid  by  the  granting  authority  as  a  con- 
sideration therefor.  The  city  of  San  Francisco,  by  an  ordinance 
passed  October  27,  1913,  (Exhibit  96),  granted  an  easement  in  the 
streets  for  gas  or  electric  conduits  to  anyone,  under  conditions  not 
of  interest  here  as  to  opening  of  pavements ;  providing  also  that  in 
rate-fixing  proceedings  and  in  case  of  condemnation  brought  by  the 
municipality  no  value  should  attach  to  the  franchise  ;  also,  that  the 
rights  and  privileges  granted  by  the  ordinance  should  not  be 
transferred  except  by  consent  of  the  Board  of  Supervisors  of 
the  city.  *  *  * 

"In  examining  these  contentions  we  may  examine  the  theory  upon 
which  plaintiff  estimates  a  value  for  its  right  in  the  streets  of 
$1,476,000.  *  *  * 

"So  far  as  my  attention  has  been  directed  to  the  law,  the  old  and  new 
franchises  are.  equally,  perpetual,  irrevocable  and  conferred  without 
cost.  The  requirement  under  the  new  laws  that  the  franchises  shall 
not  be  capitalized  or  valued  confers  no  value  by  comparison  on 
plaintiff's  franchise,  for  it  had  none  before.  The  requirement  now 
that  the  commission  must  issue  a  certificate  of  public  convenience  and 
necessity  bears  rather  on  plaintiff's  franchise  to  operate,  for  which  a 
value  is  not  here  claimed ;  but  even  in  that  regard  the  requirement 
tends  rather  to  protect  plaintiff  from  loss  of  its  capital  through  new 
competition  than  to  add  value  to  it.  The  only  objection  I  can  see 
to  the  easement  given  by  the  city  ordinance  is  the  requirement  that  it 
cannot  be  transferred  without  the  consent  of  the  Supervisors,  a  point 
not  discussed  in  the  argument.  We  may  assume  that  in  the  event  of 
sale,  the  Supervisors  would  follow  the  action  of  the  State  Railroad 
Commission,  whose  approval  is  necessary  to  any  sale.  If  the  chance 
that  they  would  not  approve  affords  greater  comparative  desirability 
to  the  older  franchise,  I  know  of  no  way  to  express  this  slight  ad- 
vantage in  money  value. 

"I  conclude  that  plaintiff's  franchise  has  no  separate  or  additional 
value  beyond  the  sum  of  values  of  its  physical  property,  together 
with  its  going  value  already  recognized  in  the  foregoing  appraisal. 

"What  has  been  said  concerning  franchise  values  applies  to  the  situa- 
tion here  shown  by  the  evidence.  If  plaintiff's  franchise  were  ex- 
clusive, if  the  law  now  conferred  rights  for  a  limited  term,  or  bur- 
dened with  payments  to  the  municipality,  in  such  differing  circum- 
stances there  might  be  something  to  consider  as  to  an  additional 
value. 
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"I  lay  no  stress  on  the  fact  that  plaintiff's  franchise  cost  nothing.  If 
it  had  cost  a  great  deal,  and  an  equally  desirable  franchise  could  be 
now  obtained  for  nothing,  it  would  not  now  be  valued.  If  the  city 
had  given  this  plaintiff  its  necessary  lands,  those  lands  would  be 
valued  for  a  return.  But  if  all  utilities  were  as  a  settled  policy  given 
like  benefits,  no  such  gifts  would  be  included  in  the  rating  base. 
The  absence  of  value  under  both  the  old  and  the  new  law  is  due  to 
the  fact  that  the  rights  are  obtainable  by  all  on  substantially  the 
same  terms. 

"I  have  preferred  to  discuss  this  question  without  reference  to  de- 
cided cases  because,  frankly,  I  do  not  think  the  cases  which  have 
dealt  with  the  value  of  franchises  as  an  isolated  question  are  likely 
to  be  of  much  assistance.  It  is  only  with  the  development  of  the  law 
regarding  valuation  of  public  utility  properties  as  a  whole  in  litiga- 
tion like  this  that  we  have  begun  to  vinderstand  the  principles  of 
valuation.  I  have  read  the  cases  cited.  Sometimes  the  valuation 
is  of  an  exclusive  privilege ;  sometimes  it  covers  what  we  have  called 
going  value.  Counsel  refers  to  my  judicial  knowledge  that  fran- 
chises like  this  one  are  assessed  at  large  sums  and  taxed  specially ; 
and  I  will  assume  this  is  so  without  being  actually  aware  of  it.  I 
should  say  that  such  assessment  and  taxation  is  wrong,  and  yet  such 
wrong  may  be  settled  by  decision  beyond  repair.  Sometimes  the 
court  may  refer  to  the  franchise  as  of  'great  value'  and  a  'principal 
basis  of  credit.'  (Owensboro  v.  Cumberland  Co.,  230  U.  S.  70.) 
Justice  Lurton  ruled  that  it  could  not  betaken  by  municipal  action, 
and  I  think  meant  by  the  words  quoted  that  it  was  the  legal  basis 
maintaining  the  value  of  the  company's  plant  and  business,  which 
would  be  destroyed  or  reduced  to  scrap  value  if  the  right  to  operate 
were  taken  away.  That  does  not  imply  an  additional  value  in  the 
franchise  alone. 

"In  Monongahela  Navigation  Co.  v.  United  States,  148  U.  S.  312, 
the  government  sought  to  condemn  the  rights  of  the  company  in  a 
river  where  it  had  therefore  taken  tolls  for  passing  through  locks  and 
dams  that  made  navigation  possible,  at  the  value  of  the  lock  and  dam- 
structures  alone.  The  Supreme  Court  held  this  could  not  be  done 
without  paying  also  for  the  franchise.  It  does  not  appear  whether 
the  tolls  had  been  fixed  by  the  state  or  to  wdiat  extent  the  total  net 
earnings  afforded  a  return  beyond  interest  and  profit  on  the  value 
of  the  structures  alone.  The  implications  of  the  decision  are  that 
there  was  or  would  be  such  a  surplus.  To  the  extent  that  the  de- 
cision recognizes  the  value  of  such  a  surplus  in  the  past  and  present, 
it  is  a  recognition  of  what  I  prefer  to  call  'going  value' ;  to  the  ex- 
tent that  it  recognizes  potential  increase  of  such  surplus  in  the  future, 
it  recognizes  not  only  the  element  of  going  value,  here  in  an  unregu- 
lated business,  but  also  the  value  of  an  exclusive  franchise.  The 
underlying  principle  of  the  decision  that  'the  value  is  not  determined 
by  the  mere  cost  of  construction,  but  more  by  what  the  completed 
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structure  brings  in  the  way  of  earnings  to  its  owner'  seems  to  be  the 
rule  of  what  the  traffic  will  bear.  That  rule,  properly  understood, 
may  be  the  true  economic  law,  but  it  must  be  recognized  that  current 
decisions  of  controlling  authority  do  not  stand  on  that  basis.  The 
case  is  no  authority  for  allowing  an  additional  value  here. 

"Neither  is  Willcox  v.  Consolidated  Gas  Co..  212  U.  S.  19,  in  point 
here.    Prior  to  1884  seven  gas  companies  operated  in  New  York  city 
under  franchises  to  use  the  streets  granted  without  cost.     In  that 
year  a  statute  allowing  consolidation  of  corporations  was  enacted, 
providing  for  an  agreement  among  the  various  boards  of  directors 
embracing  the  proposed  capital  and  the  number  of  its  shares,  the 
capital  not  to  be  more  'than  the  fair  aggregate  value  of  the  property, 
franchises  and  rights  of  the  several  companies  to  be  consolidated.' 
Six  companies  consolidated  in  November,  1884,  under  the  act.     In 
the  directors'  agreement  the  value  of  all  the  franchises  was  fixed  at 
$7,781,000.  and  stock  of  the  new  company  was  issued  in  exchange 
for  the  old  stock,  covering  the  full  values  agreed  upon,  including  the 
value  of  the  franchises.     Prior  to  the  consolidation  the  companies 
had  been  free  from  state  regulation  of  rates  and  had  earned  and 
paid  large  dividends.    A  legislative  committee,  appointed  in  1885  to 
investigate  the  consolidation,   reported  that   'the   valuation  of  $7,- 
781.000  for  the  franchises  was  not  more  than  their  fair  aggregate 
value.'     They  said :    'A  law  was  on  the  statute  books  that  virtually 
prohibited  the  laying  of  any  more  gas.  pipes  in  the  streets.     The  gas 
companies  had  an  agreement  among  themselves  fixing  the  price  of 
gas  at  a  figure  that  paid  these  dividends.     The  people  were  paying 
this  price,  as  they  had  in  the  past,  without  objection  or  protest.   This 
price  may  have  been  too  high  and  the  dividends  were  excessive,  but 
they  were  not  illegal,  and  the  valuation  of  the  franchises  computed 
upon  these  dividends  and  that  state  of  facts  cannot  be  called  a  viola- 
tion of  a  law  that  expressly  authorized  it  to  be  done,  unless  such 
valuation  was  too  high.'     The  lower  court  and  the  Supreme  Court 
agreed  that  where  a  law  thus  existed  providing  for  a  valuation  of 
franchises  where  the  valuation  had  been  made  and  always  recognized 
as  valid,  both  by  state  authorities  and  the  public,  and  where  stock 
had  been  issued  covering  that  value  'and  had  been  largely  dealt  in 
for  more  than  twenty  years  past  on  the  basis  of  the  validity  of  the 
valuation  and  of  the  stock  issued  by  the  company,'  the  valuation  of 
the  franchises  should  be  upheld  and  allowed  in  the  capital  entitled 
to  return   in  a  rate-fixing  proceeding.     The   Supreme  Court  said, 
however,  that  the  case  was  founded  'on  its  own  peculiar  facts,  and 
the  decision  thereon  can  form  no  precedent  in  regard  to  the  valuation 
of  franchises  generally.' 

"I  think  this  statement  of  the  Consolidated  Gas  case  is  sufficient, 
without  more,  to  show  that  it  forms  no  precedent  to  govern  the  facts 
of  the  case  at  bar." 

(To  be  continued) 
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PUBLIC  SERVICE  REGULATION 

252 — Commission  Annual  Reports 

Arizona  Corporation  Commission,  Seventh  Annual  Report  for  the 
Year  Ending  June  30,  1919. 

The  decisions  of  the  Arizona  Commission  in  formal  and  informal  cases,  rendered 
during  the  year  ending  June  30,  1915,  are  given  in  the  seventh  annual  report  of 
this  Commission.  Statistics  for  the  companies  under  the  Commission's  juris- 
diction are  given  for  the  same  period. 

COURT  DECISION  REFERENCES 

224.5 — Rates  Fixed  by  Contract 

Public  Service  Commission.  Second  District,  v.  Pavilion  Natural  Gas 
Co.  Decision  of  the  New  York  Supreme  Court,  Special  Term.  April, 
1920.     182  New  York  Supp.  55. 

This  is  a  summary  proceeding  under  section  74  of  the  Public  Service  Com- 
missions Law  (Consol.  Laws,  c.  48)  to  have  the  court  summarily  inquire  into  the 
facts  and  to  command  the  respondent,  the  Pavilion  Natural  Gas  Company',  to 
cease  charging  for  its  gas  more  than  the  maximum  rate  allowed  in  any  munici- 
pal franchise  agreement  under  which  it  has  been  distributing  natural  gas  in 
various  villages  and  towns  in  the  counties  of  Genesee  and  Livingston.  In  some 
of  the  villages  and  towns  the  franchise  rate  is  45  cents  per  1,000  cubic  feet,  and 
in  others  it  is  40  cents.  Under  the  franchise  agreements  a  right  was  given  to 
respondent  to  lay  its  pipes  in  the  streets  and  public  places  of  the  village  or  town 
upon  the  condition,  amongst  others,  that  the  charge  for  gas  to  the  inhabitants 
thereof  should  not  exceed  the  certain  rate  fixed. 

The  Court  says : 

"The  commission  has  been  empowered  to  determine  and  prescribe  the  just 
and  reasonable  rates  and  charges  to  be  enforced  in  a  given  case  (Public 
Service  Commission  Law,  66  Subd.  5),  and  in  fixing  rates  is  required  to 
have  regard  to  a  reasonable  return  upon  the  capital  actually  expended,  and 
to  the  necessity  of  making  reservations  out  of  income  for  surplus  and  con- 
tingencies (Id.  sec.  72).  In  making  its  order  of  April,  1920.  the  commission 
has  not  attempted  to  do  this,  but,  on  the  contrary,  has  attempted,  in  effect,  to 
enforce  specific  performance  of  the  franchise  agreements.  This  it  cannot  do, 
directly  or  indirectl3',  except  after  a  hearing  and  determination  on  the  merits 
that  such  rates  are  the  just  and  reasonable  rates  to  be  charged. 

"It  is  a  body  of  limited  powers,  and  can  only  do  that  which  the  statute  specifi- 
callv  prescribes  it  may  do.  People  ex  rel,  N.  Y.  Steam  Co.  v.  Straus,  186 
App.  Div.  787,  174  N.  Y.  Supp.  868.  The  order  of  April  1,  1920,  was  a  de- 
termination reached  without  evidence  to  sustain  it,  and  must  be  held  to  be  a 
nullity.  In  fact,  the  counsel  for  the  commission  seems  to  concede  that  the 
order  is  of  no  greater  force  and  has  no  more  basis  of  authority  than  is 
warranted  by  the  assumption  of  the  violation  of  law  contemplated  in  his 
argument  here,  namely,  that  there  is  a  violation  of  the  franchise,  and  that 
the  rate  is  not  effective  until  ordered  by  the  commission.  Having  found  to 
the  contrary  on  that  proposition,  I  see  no  way  of  sustaining  the  order  of  the 
commission  as  a  valid  and  enforceable  order. 

"The  proceeding  is  therefore  dismissed." 
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COMMISSION  DECISIONS 
WASHINGTON 
224— Rates 

The  Public  Service  Commission  of  Washington  v.  Puget  Sound  Inter- 
national Railway  and  Power  Company.  Investigation  of  the  Company's 
Rates.  Decision  of  the  Washington  Public  Service  Commission.  Order- 
ing the  Companv  to  File  Reduced  Rates  for  Light  and  Power.  lune  18, 
1920. 


The  Public  Service  Commission  on  its  own  motion,  made  an  investiga- 
tion of  the  Puget  Sound  International  Railway  and  Power  Company's 
rates. 

The  respondent  Company  is  a  corporation  and  a  public  service  com- 
pany other  than  a  railroad  or  street  railroad  company  generating  elec- 
tricity solely  for  railroad  or  street  railroad  purposes  or  for  the  use  of  its 
tenants  and  not  for  its  sale  to  others.  The  company  owns,  operates  and 
manages  an  electric  plant  for  the  generation,  transmission,  distribution, 
sale  and  furnishing  of  electricity  for  light  and  power  for  hire  within  the 
State  of  Washington  and  in  particular  in  and  about  the  City  of  Everett. 

On  December  31.  1911.  the  Commission  fixed  the  value  and  rate  base  of 
the  light  and  power  systems  of  respondent  (as  distinguished  from  and 
not  including  the  water  system  and  railway  system)  at  $442,000.00, 
which  with  net  additions  and  betterments  to  December  31,  1918.  of 
$58,851.58,  makes  $500,851.58,  which  we  will  use  in  this  cause  as  the 
value  and  rate  base  of  the  light  and  power  system.  This  amount  $445,- 
642.00  should  be  apportioned  to  light  and  $55,209.00  to  power. 

In  the  vear  1918,  after  paying  all  oi)erating  expenses  and  taxes  and 
allowing  for  depreciation  at  3.05  per  cent,  and  based  upon  the  value  of 
$500,85 1  .on,  the  "combined  light  and  power  sy.stem  gave  a  net  rate  of 
return  of  15.13  per  cent.  For  the  same  period  and  after  making  the 
same  allowances  and  based  upon  a  value  of  $55,209.00.  the  net  rate  of 
return  from  power  was  43.60  per  cent ;  that  for  the  same  period  and 
after  making  the  same  allowances  and  based  upon  a  value  of  $445,- 
642.00,  the  net  rate  of  return  from  light  was  11.61  per  cent. 
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The  Commission  alleges  that  the  rates  now  charged  by  respondent  for 
light  and  power,  singly  or  combined,  are  unjust,  unfair,  unreasonable 
and  more  than  sufficient.    The  Commission  holds : 

"That  the  respondent  should  within  ten  days  from  the  date  of  this 
order  file  with  this  Commission  a  reduced  schedule  of  rates  applying 
to  all  light  and  power  service,  which  will  yield  the  company  an  annual 
nei^^te  of__retivrii.o.f.  eight  „pg recent  iipon.the  value  of  the  light  and 
power  systems,  singly  and  combined,  fixed  by  the  Commission  as  of 
December  31,  1918,  with  net  additions  and  betterments  of  June  1, 
1920 ;  and  that  the  respondent  within  said  time  file  with  this  Com- 
mission a  sworn  statement  showing  the  net  additions  and  betterments 
to  its  light  and  power  properties,  singlv  and  combined,  since  Decem- 
ber 31,  1918,  and  to  June  1,  1920. 

"That  any  and  all  contracts  in  conflict  with  the  rates  to  be  so  filed  or 
to  be  fixed  by  the  Commission  should  be  terminated  and  set  aside ; 
that  all  franchises  between  the  City  of  Everett  and  the  respondent,  or 
its  predecessors,  in  so  far  as  they  conflict  with  said  new  schedule  of 
rates,  should  be  terminated  and  set  aside. 

"That  the  respondent  should  within  twenty  days  from  the  date  of 
this  order,  file  with  the  Commission  copies  of  all  contracts  in  conflict 
with  said  new  schedule ;  that  the  City  of  Everett  should  within 
twenty  days  from  the  date  of  this  order  file  with  this  Commission 
certified  copies  of  all  franchises  in  conflict  with  said  new  schedule." 

In  its  opinion  the  Commission  says: 

"In  this  case  the  respondent  has  challenged  the  jurisdiction  of  the 
Commission  to  make  an  order  affecting  its  rates  for  electric  energy 
sold  as  power  or  for  power  purposes.  It  relies  principally  upon  the 
case  of  State  ex  rel.  Public  Service  Commission  vs.  Spokane  and  In- 
land Empire  Railroad  Company,  89  Wash.  599,  which  is  commonly 
known  as  the  'Inland  case.'  The  Inland  case  has  been  much  dis- 
cussed by  counsel  and  considered  in  many  utility  cases  coming  be- 
fore the  Commission  and  the  courts,  and  there  has  always  been  a 
wide  difference  of  opinion  as  to  the  extent  of  its  application.  Mem- 
bers of  this  Commission  have  read  and  studied  it  many  times.  It  has 
been,  and  now  is,  our  opinion  that  it  was  not  the  intention  of  the 
Supreme  Court  in  that  case  to  exclude  from  the  jurisdiction  of  the 
Commission  power  to  fix  rates  under  conditions  as  shown  to  exist 
here.  What  the  court  evidently  had  in  mind  was  that  the  sale  of 
surplus  or  dump  power  should  not  be  considered  a  public  use,  but, 
one  subject  to  any  disposition  the  company  might  be  able  to  make 
of  it,  and  upon  such  terms  as  would  be  most  advantageous  to  the 
company;  that  is,  it  had  in  mind  that  an  electric  company  in  the 
conduct  of  its  business  would  have  generating,  transmission  and 
distributing  plant  and  facilities  and  electrical  energy  more  than  suffi- 
cient to  care  for  its  immediate  public  needs  and  demands  and,  that 
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this  surplus  might  not  be  wasted,  it  could  dispose  of  it  at  such  rates 
and  under  such  conditions  as  it  saw  fit,  so  that  it  would  at  all  times 
have  a  surplus  upon  which  it  might  draw  as  the  public  needs  in- 
creased. We  can  see  the  logic  of  that  position  and  believe  that  the 
following  quotation  evidences  the  mind  of  the  court :  'That  the  sale 
of  surplus  power,  or  the  difference  between  the  ordinary  require- 
ment and  the  peak  load  by  a  corporation  which  does  do  a  public 
service  business,  when  such  surplus  is  not  in  use,  is  only  an  incident 
to  the  public  employment  of  which  the  law  will  take  no  notice.' 

"As  pointed  out  in  the  petition  for  a  rehearing  in  the  Inland  case  the 
denial  of  jurisdiction  of  this  Commission  to  inquire  into  and  regulate 
power  rates  places  a  serious  handicap  upon  us,  and  it  would  be  almost 
impossible  for  this  Commission  to  fix  just,  fair  and  reasonable  rates 
on  other  classes  of  service  were  we  denied  the  right  to  adjust  those 
rates  with  the  rates  for  power,  for  as  it  appears  in  this  case  this  com- 
pany is  earning  11.61  per  cent  upon  its  lighting  business  and  43.60 
per  cent  upon  its  power  business. 

*'The  Supreme  Court  in  many  cases  has  considered  the  question  and 
made  distinctions  between  public  and  private  uses,  and  in  addition  to 
the  cases  cited  by  counsel,  the  Commission  has  made  an  examination 
of  practically  every  decision  of  our  court  bearing  upon  this  question. 
In  the  case  of  State  ex  rel.  Harris  vs.  Superior  Court,  42  Wash.  660, 
the  court  uses  this  language :  Tt  must  be  admitted  that  many  things 
are  considered  a  public  use  now,  that  were  not  so  considered  a  half 
or  even  a  quarter  century  ago.  and  it  may  be,  and  it  is  probable,  that 
in  the  not  distant  future  many  things  which  are  now  considered  a 
private  use,  by  the  changing  conditions  and  evolution  of  business, 
will  of  necessity  become  a  public  use.' 

*'We  believe,  that  in  so  far  as  a  business  operated  under  conditions 
as  that  here,  the  time  has  arrived  when  such  is,  and  should  be  con- 
sidered, a  public  use  and  subject  to  regulation  by  this  Commission. 

*Tn  the  instant  case  we  have  a  company  purchasing  electrical  energy 
from  another  electric  company  and  this  power  is  by  the  purchasing 
company  transmitted,  distributed  and  sold  to  light  and  power  con- 
sumers, and  as  shown  in  the  findings,  this  company's  operating  ex- 
penses are  about  equally  divided  between  power  and  light  service, 
being  S97.000.00  and  $86,000.00  respectively.  Its  revenues  from 
light  and  power  are  upon  a  basis  of  60  per  cent  for  light  and  40  per 
cent  for  power,  or  $169,000.00  and  $115,000.00  respectively,  and  the 
1918  load  in  simultaneous  maximum  demand  in  kilowatts  was  8,740 
for  light  and  30,801  for  power.  This  is  not  a  new  or  temporary 
business,  but  one  that  has  continued  for  several  years,  and  will 
continue. 

"Surel}-  it  cannot  be  said  that  this  sale  and  use  of  j)Ower  is  an  inci- 
dent to  the  lighting  business  and  a  sale  of  surplus  power  only.    To 
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our  mind  a  distribution  and  sale  of  power  in  this  case  is  as  much  the 
business  of  the  company  as  the  distribution  and  sale  for  lighting  and 
should  be  given  the  same  consideration  and  should  be  subject  to  the 
same  regulation,  and  we  so  hold. 

"We  fail  to  see  the  distinction  between  electric  energy  sold  to  a 
householder  for  use  in  lighting  his  rooms  and  running  his  electric 
washer,  the  flat  iron,  the  percolator,  the  chafing  dish  and  other  house- 
hold uses,  and  electrical  energy  sold  to  a  manufacturer  using  it  to 
drive  some  power  machine  in  his  factory,  for  as  the  Supreme  Court 
said  in  State  ex  rel.  Dominick  vs.  Superior  Court,  52  \\'ash.  196 
(202),  'If  in  the  end  the  property  is  devoted  to  a  public  use  the  mere 
agency  or  instrumentality  through  which  that  result  is  accomplished 
is  a  matter  of  no  concern. 

"It  may  have  been  true  at  one  time,  and  perhaps  at  the  time  of  the 
rendering  of  the  Inland  decision,  that  electrical  energy  used  for 
power  was  insignificant  and  the  demand  very  small  as  compared  with 
that  required  for  lighting  and  other  public  uses,  but  our  experience 
has  shown  that  that  time  is  past  and  that  the  amount  of  electrical 
energy  used  for  manufacturing  and'  other  similar  purposes  has  now 
grown  to  be  a  substantial  portion  of  most  electrical  companies' 
businesses. 

"It  occurs  to  us  that  there  is  as  much  public  necessity  now  for 
furnishing  power  to  run  the  machinery  in  a  modern  laundry  as  there 
is  to  run  the  washing  machine  or  electric  iron  in  the  home." 


WASHINGTON 
224— Rates 

The  City  of  Centralia  v.  North  Coast  Power  Company.  Complaint 
Against  Increase  in  Rates.  Decision  of  the  Washington  Public  Service 
Commission,  Fixing  a  Value  on  Company's  Property  as  a  Base  For  Rate 
Making.    June  19,  1920. 

In  November,  1919,  the  North  Coast  Power  Company  issued  its  Tarifif 
No.  6,  naming  and  including  among  others  the  wholesale  electric  rates 
to  the  City  of  Centralia,  which  were  fixed  by  a  contract  existing  between 
the  City  of  Centralia  and  the  respondent.  The  Commission  in  its 
opinion  says: 

225.1— Filing  of  Schedules 

"The  respondent  in  making  its  tariff  effective  on  December  20,  1920, 
and  in  collecting  the  increased  rates  from  the  City  of  Centralia  since 
that  date,  apparently  assumed  that  the  filing  of  its  tariff"  with  the 
Commission  abrogated  or  superseded  the  contract  rate. 

"On  March  22,  1920,  our  Supreme  Court  in  the  case  of  State  ex  rel. 
Home  Telephone  and  Telegraph  Company  of  Spokane  vs.  Superior 
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Court,  Vol.  10,  No.  8,  Washington  Advance  Sheets,  reaffirms  its 
previous  holding  in  the  case  of  State  ex  rel.  Ellertson  vs.  Home 
Telephone  and  Telegraph  Company  of  Spokane,  102,  Wash.  196,  to 
the  effect  that  before  a  telephone  company  (in  that  case)  can  charge 
a  greater  rate  than  that  provided  in  a  franchise  or  contract  'The 
Public  Service  Commission  must  have  done  more  than  merely  re- 
ceiving in  its  files  a  new  schedule  of  rates.  There  must  be  affirma- 
tive action  by  the  Commission  relieving  appellant  (the  company)  of 
its  contractual  obligations  to  the  users  of  its  telephone  service.'' 

"Section  43  of  the  Public  Service  Commission  Act,  chapter  117, 
Laws  of  1911,  cited  by  the  court  in  those  cases  relates  to  rate  con- 
tracts made  by  telephone  companies  and  is  practically  identical  with 
Section  34  of  the  same  act  relating  to  rate  contracts  of  electrical 
companies. 

"In  ]Dart,  the  Court  says  in  the  Ellertson  case,  supra:  'The  Public 
Service  Commission  not  having  acted  upon  the  schedule  filed  by  the 
appellant  and  not  having  directed  "by  order  that  such  contract  shall 
be  terminated  by  the  telephone  company"  the  contract  still  continues 
in  effect.' 

"While  it  is  true  that  in  the  Ellertson  and  Home  Telephone  cases, 
the  Court  had  under  consideration  a  franchise  or  contract  made  prior 
to  the  effective  date  of  the  Public  Service  Law  and  that  the  contract 
in  the  instant  case  was  made  subsequent  to  that  effective  date,  we 
are  unable  to  see  that  the  statute  makes  any  distinction  between  such 
contracts.  Remington's  Code,  par.  8626-34,  which  is  the  section 
applicable  to  contracts  with  electrical  companies,  provides  that  noth- 
ing in  the  act  shall  be  construed  to  prevent  any  such  company  from 
continuing  to  render  service  'Under  any  contract  or  contracts  in 
force  at  the  date  this  act  takes  effect  or  upon  the  taking  effect  of  any 
schedule  or  schedules  of  rates  subsequently  filed  with  the  Commission 
as  herein  provided,  at  the  rates  fixed  in  such  contract  or  contracts. 


"Then  follows  a  proviso  empowering  the  commission,  in  its  discre- 
tion, to  direct  a  cancellation  of  any  such  contract.  It  seems  clear  to 
us  that  this  section  refers  to  contracts  made  before  the  commission 
act  was  passed  and  also  to  contracts  made  thereafter.  'Contracts  in 
force  at  the  date  this  act  takes  effect'  must  have  been  previously 
entered  into,  while  contracts  in  force  'upon  the  taking  effect  of  any 
schedule  *  *  *  subsecjuently  filed  *  *  *'  may  have  been 
entered  into  after  the  act  took  effect.  Respondent  contends  that  this 
section  refers  only  to  contracts  in  existence  prior  to  the  Commission 
law,  and  which  are  still  in  effect  upon  the  filing  of  a  subsequent 
tariff.  This  may  be  what  the  law  should  say,  but  it  is  not  what  this 
section  docs  say.  The  use  of  the  disjunctive  'or'  in  the  clause  'or 
upon  the  taking  effect  of  any  schedule,'  etc.,  precludes  such  a  con- 
struction. If  the  word  and  had  been  used  instead  of  or,  such  an  in- 
terpretation would  be  possible. 
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"We  have  studied  the  section  with  the  utmost  care,  and  are  unable 
to  escape  the  conchision  that  it  authorizes  the  utihty  to  fulfill  any 
unexpired  contract  for  service  at  the  contract  rates  unless  the  Com- 
mission in  its  discretion  directs  otherwise.  Under  this  view  of  the 
statute,  the  Ellertson  case  and  the  Home  Telephone  case  are  con- 
clusive that  the  contract  under  consideration  must  stand  until  an 
order  has  been  entered  by  the  Commission  for  the  reason  that  the 
statute  makes  no  distinction  between  contracts  made  before  the 
Commission  law  took  effect  and  those  made  thereafter. 
"It  is  true  that  various  sections  of  the  Commission  law  prohibit  un- 
just and  unreasonable  preferences  and  discrimination,  and  forbid  the 
giving  of  service  to  one  patron  on  different  terms  from  those  granted 
to  other  patrons  under  substantially  similar  conditions,  etc.,  but  does 
not  the  act  contemplate  that  the  Commission  shall  inquire  into  the 
circumstances  surrounding  each  contract  and  determine  from  all  the 
facts  whether  such  contract  is  repugnant  to  such  provision  and, 
therefore,  of  a  character  which  the  Commission,  in  the  exercise  of  a 
reasonable  discretion,  should  order  canceled. 

"We  have  read  the  decisions  cited  by  respondent  from  various  states 
and  the  United  States  Supreme  Court  holding  that  the  taking  effect 
of  a  new  tariff  wipes  out  all  contracts  providing  a  different  rate,  and 
the  doctrine  is  safe  and  wholesome,  but  it  is  not  shown  that  any  such 
decision  is  based  on  a  statute  exactly  the  same  as  ours.  However, 
much  we  might  desire  to  follow  such  a  course,  we  are  convinced  that 
we  cannot  do  so  without  ignoring  the  language  of  the  law,  nor  has 
any  reasonable  interpretation  of  the  statute  been  pointed  out  by 
which  we  can  avoid  the  construction  we  have  adopted. 

"It  is  true  that  the  section  under  discussion  could  express  the  mean- 
ing we  have  given  it  in  fewer  words,  yet  our  interpretation  gives 
effect  to  all  the  words  employed. 

"The  contract  fixed  the  rates  in  accordance  with  the  tariff  in  effect 
at  the  time  the  agreement  was  made.  The  Public  Service  Act  does 
not  prohibit  the  making  of  a  contract. 

"A  contract  for  services  embraces  more  than  the  price  of  the  service. 
A  city  or  an  industry  in  the  exercise  of  business  prudence  desires  to 
know  definitely  that  some  responsible  concern  is  obligated  to  furnish 
its  required  power  for  a  fixed  period,  and  that  it  will  not  be  dis- 
connected at  will  and  obliged  to  look  elsewhere  for  current.  The 
assurance  of  continuity  is  a  valuable  element  for  which  anyone  has  a 
right  to  contract. 

"Our  interpretation  of  the  ^atute  would  establish  the  just  rule  that 
a  contract,  made  before  or  after  the  Commission  law  took  effect, 
wherein  the  company  solemnly  obligates  itself  to  furnish  power  for 
a  term  of  years  at  a  specified  rate  in  harmony  with  its  tariff  then  in 
effect,  may  not  be  brushed  aside  in  thirty  days  without  notice  to  the 
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patron  by  the  mere  filing  of  a  tariff  fixing  a  dift'erent  rate,  but  that 
such  a  contract  must  stand  until  the  Commission  in  the  light  of  all 
the  facts  and  in  the  exercise  of  a  reasonable  discretion,  directs  its 
concellation. 

"Section  54  of  Chapter  117,  supra,  provides  that  whenever  the  Com- 
mission shall  find  upon  complaint  and  after  a  hearing  that  contracts 
aft'ecting  rates  are  unjust,  unreasonable,  unjustly  discriminatory  or 
unduly  preferential,  it  shall  determine  just,  reasonable,  etc.,  contracts 
to  be  thereafter  observed  and  enforced  and  shall  fix  the  same  by 
order.  Here  we  have  a  contract  aft'ecting  rates,  which  does  not  by  its 
terms  expire  until  October  1,  1920.  Can  it  be  said  that  by  merely 
filing  a  tariff  with  the  Commission,  no  notice  of  which  was  by  the 
company  given  to  the  city,  the  other  party  to  the  contract,  that  that 
contract  has  been  superseded  by  the  tariff'  rates  and  that  the  time  for 
measuring  the  maximum  demand  has  been  changed  from  fifteen  to 
five  minutes?  We  think  not.  Surely  it  was  not  the  intention  of  the 
Legislature  to  permit  the  making  of  contracts  which  could  be  abro- 
gated or  set  aside  by  one  party  only  without  notice  and  within  thirty 
days  after  made, 

"The  reasonableness  of  the  rates  was  the  subject  of  the  complaint 
and  hearing,  and  Section  54  supra,  as  above  stated,  vests  in  the  Com- 
mission the  power  to  alter  contracts  affecting  rates,  by  prescribing 
what  the  contract  shall  provide  thereafter,  that  is  after  complaint, 
hearing  and  the  making  of  the  order. 

"We  have  found  that  the  rates  named  in  respondent's  tariff*,  which 
are  higher  than  the  contract  rates,  are  not  unreasonable  nor  discrimi- 
natory and  that  they  should  be  charged  by  the  respondent  and  paid 
by  the  city.  These  rates  should  replace  the  rates  named  in  the  con- 
tract and  the  five-minute  period  should  replace  the  fifteen-minute 
period  and  they  can  only  replace  them  by  an  order  of  the  Commis- 
sion. Such  an  order  cannot  be  made  effective  so  as  to  relate  back 
to  December  20,  1919,  the  date  upon  which  the  other  portion  of  the 
tariff'  not  relating  to  contract  rates,  did  become  eff'ective. 

"Any  charges  collected  by  the  respondent  prior  to  the  eff'ective  date 
of  the  order  in  this  case  in  excess  of  those  chargeable  under  the  con- 
tract, are  illegal  and  should  be  refunded  to  the  city." 

COURT  CASES 

300 — Investment  and  Return 

Pacific  Gas  and  Electric  Company  v.  City  and  County  of  San  Fran- 
cisco, et  al.  Report  of  H.  M.  Wright,  Standing  Master  in  Chancery, 
Filed  March  2,  1920.  156  pages.  (Continued  From  17  Rate  Research 
186-190,  199-205,  218-223,  236-239.) 

» 

In  pursuing  the  rule  that  a  public  service  company  is  entitled  under  the 
Fourteenth  Amendment  to  a  fair  return  on  the  fair  present  value  of  its 
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property  used  and  useful  in  the  public  service,  we  have  found  what 
property  was  used  and  useful  and  its  fair  present  value.  As  part  of 
its  fair  return  the  necessary  reasonable  costs  of  operation,  maintenance 
and  taxes  have  been  determined,  and  also  the  required  amounts  for 
reserves.  There  is  thus  left  for  determination  the  net  return,  the  rate 
at  which  the  capital  should  earn. 

340— Rate  of  Return 

The  plaintiff  urges  that  this  rate  should  be  fixed  at  8  per  cent.  The 
city  contends  that  a  net  earning  of  6  per  cent  is  not  confiscatory. 

The  Report  says : 

"In  the  earlier  cases  touching  the  constitutionality  of  legislation  fix- 
ing rates  for  public  utilities,  the  court  emphasized  so  strongly  the 
primary  responsibility  and  consequent  range  of  discretion  of  the 
legislative  body  that  it  refused  to  set  aside  the  rates  fixed  if  any 
compensation,  however  small,  was  shown.  Thus  in  C.  &  N.  \^'^  Ry. 
Co.  V.  Dey,  35  Fed.  866,  879,  decided  in  1888,  Justice  Brewer  said: 

"  'The  rule,  therefore,  to  be  laid  down  is  this :  That  where  the  pro- 
posed rates  will  give  some  compensation,  however  small,  to  the 
owners  of  the  railroad  property,  the  courts  have  no  power  to  inter- 
fere. Appeal  must  then  be  made  to  the  legislature  and  the  people. 
*  *  *  Compensation  implies  three  things:  Payment  of  cost  of 
service,  interest  on  bonds,  and  then  some  dividend.  *  *  *  W^hile 
by  reducing  the  rates,  the  value  of  the  stockholders'  property  may  be 
reduced,  in  that  less  dividends  are  possible, — and  that  power  of  the 
legislature  over  property  is  conceded,- — yet,  if  the  rates  are  so  reduced 
that  no  dividends  are  possible,  and  especially  if  they  are  such  that  the 
interest  on  the  mortgage  debt  is  not  earned,  then  the  enforcement  of 
the  rates  meanS'  either  confiscation,  or  compelling,  in  the  language  of 
the  supreme  court,  the  corporation  to  carry  persons  or  property 
without  reward.  *  *  *  Nq  legislature  can  directly  or  indirectly 
lay  its  withering  or  destroying  hand  on  a  single  dollar  invested  in  the 
legitimate  business  of  transportation.' 

"We  may  pass  by  the  obvious  contradictions  in  the  language  of  the 
quotation.  The  value  of  property  is  the  value  of  its  uses.  The 
Fourteenth  Amendment  provides  for  due  process  of  law  in  case  of 
taking  by  the  state,  and  due  process  implies  just  compensation.  If, 
then,  a  court  will  not  interfere,  provided,  say,  one-tenth  of  the  just 
compensation  for  use  of  a  railroad  by  the  public  is  allowed,  it  is 
abdicating  its  solemn  duty  to  enforce  the  Constitution  as  to  the  re- 
maining nine-tenths  of  the  value  of  that  use,  and  permitting,  there- 
fore, a  confiscation  of  nine-tenths  of  the  money  invested  in  capital 
assets  of  a  business  declared  legitimate. 

"San  Diego  Water  Co.  v.  San  Diego,  118  Cal.  556,  decided  in  1897, 
marks  approximately  the  time  when  the  courts  began  to  realize  their 
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responsibility  to  face  and  determine  the  issue  of  just  compensation. 
The  opinion  of  the  court  was  written  by  Justice  Van  Fleet,  now 
judge  of  this  court,  concurred  in  by  two  justices ;  but  there  were  also 
three  concurring  opinions.  The  latter  followed  the  formulae  of  the 
early  cases.     Thus  Justice  Garoutte  said : 

'*  'This  leaves  a  profit. of  $25,000  upon  the  investment.  To  be  sure, 
it  is  small  *  *  *  not  enough.  *  *  *  Those  are  matters 
passed  upon  by  the  city  in  the  exercise  of  a  discretion  granted  by  the 
constitution,  and  its  decision  as  to  the  reasonableness  of  the  amount 
of  revenue  to  be  derived  by  the  company  from  the  rates  is  con- 
clusive upon  the  courts.  While  this  sum  is  not  enough  upon  this 
character  of  investment,  still  it  is  three  and  one-half  per  cent,  and 
such  return  is  a  substantial  profit.  We  mean  it  is  so  substantial  that 
a  court  of  equity,  in  view  of  the  law  of  the  land,  cannot  say  that  the 
rates  are  so  unreasonable  as  to  be  confiscatory  in  character,  and  thus 
violative  of  any  principle  of  constitutional  law.'  ( Citing  the  Day 
case.) 

"Justice  Harrison,  while  disclaiming  any  authority  in  the  judiciary 
to  consider  the  reasonableness  of  the  compensation  allowed  by  the 
rates,  referred  to  the  fact  that  3  per  cent  was  more  than  the  current 
interest  on  government  bonds. 

"In  the  majority  opinion  Judge  Van  Fleet  said : 

"  'But  it  is  contended  that  the  power  of  the  court  is  at  most  to  in- 
quire whether  some  reward  will  be  provided  by  the  rates  fixed  and 
that  if  some  reward,  however  small,  is  so  provided,  the  court  can- 
not interfere.  We  have  been  referred  to  dicta  in  some  of  the  cases 
which  do  support  that  contention  ;  but  we  are  unable  to  agree  with 
that  conclusion.  It  is  an  elementary  doctrine  of  constitutional  law 
that  the  question  of  just  compensation  is  a  judicial  question  to  be 
determined  in  the  ordinary  course  of  judicial  proceedings ;  and  con- 
struing article  XIV  of  our  constitution  with  section  14  of  article  1 
(as  we  think  we  are  bound  to  do),  we  find  no  difficulty  in  holding 
that  whenever  the  rates  fixed  by  the  council  are  grossly  and  palpably 
insufficient  to  furnish  such  a  revenue  as  will  afiford  just  compensation 
within  the  rules  above  declared,  redress  may  be  had  in  the  courts. 
Of  course,  every  slight  or  conjectural  deficiency  will  not  justify  an 
appeal  to  the  courts;  nor,  if  the  question  be  doubtful  will  the  court, 
in  the  absence  of  fraud  or  other  special  ground  of  equitable  inter- 
ference, substitute  its  judgment  for  that  of  the  municipal  body.  But 
whenever  it  is  clear  and  beyond  question  that  the  revenue  which  the 
company  can  possibly  receive  under  the  rates  fi.xed  will  be  wholly  in- 
sufficient to  allow  it  the  compensation  to  which  it  is  legally  entitled, 
it  is  the  duty  of  the  court  to  declare  the  ordinance  void.' 

"It  is  submitted  that  this  is  a  clear  and  accurate  statement  of  the 
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court's  duty.  And  Chief  Justice  Beatty,  concurring  in  this  regard, 
said: 

"  'In  fixing  water  rates,  it  is  the  duty  of  the  city  council  to  provide 
for  a  just  and  reasonable  compensation  to  the  water  company.  Any- 
thing short  of  that  is  simple  confiscation,  and  is  not  only  a  violation 
of  constitution  rights,  but  is  an  extremely  short-sighted  policy.' 

"Such  forthright  common  sense  is  in  refreshing  contrast  with  the 
barren  legalism  of  the  minority  opinions. 

"The  early  decisions,  which,  by  referring  public  utilities  to  the 
ballot-box  or  by  necessary  consequence  to  a  receivership,  show  a 
plain  abdication  of  the  court's  duty  to  uphold  the  Constitution,  are 
fortunately  no  longer  met  with  in  current  decision.  But  there  ensued 
a  statement  of  principles  of  guidance  to  a  court  which  became  fairly 
prevalent  and  is  still  current.  This  is  the  doctrine  so  stoutly  main- 
tained by  the  able  counsel  for  the  city  in  this  and  other  cases  before 
me,  namely,  that  a  fair  rate  of  return  is  one  thing,  the  rate  which  a 
rate-fixing  body  would  adopt,  and  that  the  court  must  find  another 
and  lower  rate,  one  that  just  escapes  being  called  a  'confiscatory'  rate. 
The  judicial  problem,  to  be  sure,  is  to  determine  the  limit  of  confisca- 
tion, and  just  avoid  it.  I  am  objecting  to  the  use  of  the  term  'con- 
fiscatory' in  the  endeavor  to  determine  the  fair  rate,  solely  because 
in  practical  effect  it  puts  hobbles  on  the  free  march  of  mental 
processes.  The  average  lawyer  or  judge,  who  in  the  humble  finan- 
cial dealings  of  his  kind  may  be  paying  6  per  cent  on  a  mortgage  or 
be  receiving  5  per  cent  or  6  per  cent  on  some  well-secured  bond  or 
stock,  will  inevitably  balk  at  holding  that  a  6  per  cent  return  is  con- 
fiscatory of  capital,  even  though  the  evidence  may  be  clear  to  his 
mind  that  the  lowest  fair  rate  for  the  utility  before  him  would  be  7 
per  cent.     *     *     * 

"To  sum  up :  Due  process  implies  just  and  full  compensation.  Just 
compensation  for  public  service  is  given  when  the  utility  will  enjoy 
from  the  legislative  rates  a  fair  return  on  the  fair  present  value  of 
its  capital.  Included  in  the  fair  return  mtist,  of  course,  be  a  fair  net 
return.  What  is  the  fair  or  reasonable  rate  of  interest  to  apply  is  a 
question  of  fact  to  be  determined  by  a  finding  upon  evidence.  There 
is  nothing  in  the  Constitution  nor  in  the  nature  of  the  question  that 
requires  that  the  legislature  shall  fix  one  rate,  and  that  the  Court 
must  fix  a  lower  rate.  Upon  both  in  equal  measure  rests  the  consti- 
tutional injunction  to  find  the  fair  or  reasonable  rate  of  interest ;  and, 
therefore  (in  theory,  at  least),  both  may  properly  find  the  same  rate 
applicable.  The  legislature's  finding  looks  to  the  future.  The 
Court's  finding  looks  to  the  past ;  and  if  the  Court  finds  that  the 
legislature  was  clearly  wrong,  it  is  bound  by  its  duty  to  so  declare, 
and  set  aside  the  legislation.  Such  a  declaration  is  not  a  fixing  of 
rates,  for  it  has  no  future  force,  nor  a  usurpation  of  legislative  func- 
tions any  more  than  any  other  declaration  of  unconstitutionality. 
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"But  it  will  rarely  happen,  perhaps,  that  the  legislative  body  and 
the  Court  will  agree  on  the  reasonable  rate  of  interest  applicable. 
There  are  two  influences  which  normally,  on  the  same  evidence,  ought 
to  result  in  a  legislative  rate  higher  than  the  judicial  rate.  One  is 
that  the  rate-fixing  body  may  desire,  as  a  matter  of  state  policy,  to 
encourage  the  growth  of  public  service  enterprise  by  ofTering  a  rate 
of  return  that  is  'more  than  fair,'  a  sort  of  bonus,  one  that,  though 
temporarily  burdensome  to  the  consumers,  will  benefit  them  in  the 
long  run  by  more  ample  facilities.  Thus,  I  am  informed  by  the  city's 
counsel  on  the  argmiient,  and  I  think  also  by  the  evidence,  that  the 
Railroad  Commission  of  this  State  has  usually  fixed  8  per  cent  as  the 
fair  interest  rate,  expressly  stating  that  it  was  not  a  minimum.  There 
can  be  no  just  criticism  of  this  attitude ;  I  believe  that,  on  the  evi- 
dence before  me,  I  would  be  inclined  to  fix  that  rate  if  this  were  the 
rate-fixing  tribunal.  But  the  Court,  on  the  other  hand,  is  bound  to 
find  the  minimum  reasonable  rate,  and  has  no  concern  with  matters 
of  policy. 

"The  other  influence  has  to  do  with  the  presumption  that  prevails  in 
favor  of  the  legislative  finding.  This  presumption  of  correctness 
does  not  refer  merely  to  the  burden  of  proof  that  rests  on  the  plain- 
tifif  in  any  suit  at  law.  It  is  the  principle  that  attends  any  review  of 
determinations  by  bodies  or  tribunals,  upon  whom  is  imposed  the 
primary  responsibility  for  decision,  whether  that  body  be  jury,  trial 
court,  legislature  or  what  not.  The  character  of  proof  required  to 
overcome  the  presumption  of  correctness  is  variously  stated  as  be- 
tween these  various  classes.  Here  the  Court  is  considering  the 
action  of  a  co-ordinate  body  in  our  scheme  of  government,  and 
comity  requires  the  presumption  to  be  strongly  maintained.  As 
regards  this  class  of  the  general  class  of  cases  where  a  presumption 
is  entertained,  we  have  also  various  forms  of  statement  as  to  the 
degree  of  proof  required.  I  prefer  those  which  say  that  the  proof 
should  be  'clear  and  convincing,'  or  'manifest'  (e.  g.,  Missouri  Rate 
cases,  230  U.  S.  501),  rather  than  those  which  over-emphasize  the 
problem  by  requiring  'flagrant,'  'gross'  or  'quasi-fraudulent'  action 
by  the  legislature  to  tui^  the  scale  toward  invalidity.  It  is  thus  seen 
that  my  objection  to  the  term  'confiscatory'  as  applied  to  the  rate  of 
interest  arises  solely  from  the  fact  that  it  has  worked  badly;  has 
acquired  the  meaning  of  something  less  than  fair. 

"Having  determined  the  mental  attitude  with  which  the  problem 
should  be  approached,  I  proceed  to  state  why  I  have  deemed  too  high 
plaintifif's  claim  for  8  per  cent  or  8^/4  per  cent  as  the  lowest  fair  rate ; 
and  why  on  the  other  hand,  the  city's  claim  for  a  6  per  cent  rate  seems 
too  low.  There  has  been  nothing  in  the  nature  of  a  compromise  about 
my  decision  of  this  point. 

"We  must  disabuse  our  minds  at  the  outset  of  the  notion  that  the  face 
rate  on  government  or  other  bonds,  on  preferred  stocks  or  on  secured 
notes  has  any  but  a  remote  bearing  on  the  subject.  We  must  also  bear 
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in  mind  the  greater  risks  of  any  business  enterprise ;  the  fact  that  the 
cost  of  money  embodied  in  the  sale  of  securities  is  greater  than  the 
face  rate  paid  the  investor  by  the  amount  of  discount  and  other  ex- 
pense incident  to  marketing  the  securities,  and  paying  trustees, 
coupon-paying  banks  and  others  during  their  Hfe ;  and,  finally,  that 
the  securing  of  money  at  a  given  cost,  if  favorable,  implies  a  margin 
of  earnings  above  that  cost.  The  reasonable  rate  is  sometimes  de- 
fined as  that  rate  of  earning  which  will  attract  necessary  capital  to  the 
enterprise  ;  sometimes  as  that  which  is  customarily  earned  in  business 
of  equivalent  risk.  I  emphasize  the  point  that  it  is  a  rate  to  be  earned, 
not  necessarily  one  to  be  paid  by  the  utility.  *  *  * 

"The  'legal  rate'  of  interest  in  Caifornia,  that  is,  the  rate  made  ap- 
plicable by  statute  where  the  agreement  of  the  parties  is  silent  in  that 
respect,  is,  and  was  in  the  years  in  question,  7  per  cent.  (Civil  Code 
Cal.,  sees.  1917,  1920.)  This  is  the  rate  applied  on  judgments,  for 
example,  both  in  the  state  courts  and  in  the  federal  courts  in  this 
state.  It  has  been  stated  early  in  this  report  that  the  restraining  orders 
herein  were  issued  on  the  giving  of  bonds  with  conditions  that  if  the 
bills  were  dismissed  after  final  hearing,  the  plaintiff  would  return  to 
its  consumers  the  excess  charges  collected  over  the  ordinance  rates, 
together  with  interest  thereon  at  7  per  cent  per  annum.  The  fixing 
of  this  interest  rate  does  not  amount  to  the  determination  of  the  rate 
of  permitted  earnings  here  sought,  in  the  sense  that  the  court  might 
now  agree  with  plaintiff  that  8  per  cent  or  8V2  per  cent  is  the  rate  to 
be  allowed.  But,  on  the  other  hand,  the  court  could  hardly  with 
justice  fix  a  lower  rate.  The  condition  in  the  bond  is  not  a  penalty, 
but  is  aimed  to  compensate  the  consumers  for  the  withholding  of  their 
money,  including  the  value  of  its  use.  Certainly  if  plaintiff  is  to  pay 
7  per  cent  on  these  excess  earnings  if  the  bills  are  dismissed,  it  should 
be  allowed  to  earn  in  its  business  that  rate  at  least  which  it  is  required 
to  return  to  the  consumers. 

"The  treatment  of  this  subject  will  not  be  complete  without  further 
reference  to  the  related  subjects  of  risks  of  the  business  and  margin 
of  safety  or  surplus  of  earnings.  *  *  * 

"Penally,  I  may  anticipate  the  argument  of  the  city  that  however  I 
may  disagree  with  the  reasoning  of  the  latest  Spring  Valley  Water 
Company  decision  (supra,  p.  115),  I  am  bound  by  the  court's  finding 
that  6  per  cent  was  not  an  unreasonable  rate.  If  this  were  another 
water  company  I  should  feel  bound.  But  it  by  no  means  follows  that 
the  same  rate  should  apply  to  a  gas  company ;  and  I  mention  the  fol- 
lowing reasons : 

"(1).  The  gas  company  manufactures  as  well  as  distributes  its  prod- 
uct and  has  the  additional  hazards  that  attend  manufactures.  For 
example,  its  apparatus  for  making  gas  is  subject  to  sudden  obsoles- 
cence ;  while  a  water  company  has  no  machinery  beyond  pumps  and 
their  power  plants,  all  well  standardized.  The  gas  company,  as  stated 
before,  has  many  of  the  hazards  of  the  oil  business,  because  oil  is  its 
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principal  basis  of  manufacture ;  the  water  company  is  affected  by  the 
price  of  oil  only  in  power  productions,  and  if  oil  gave  out,  could  turn 
to  electricity  or  coal. 

"(2)  The  gas  company  is  exposed  to  the  hazard  of  competition,  in 
marketing  its  products,  with  other  products ;  and  there  is  always  the 
possibility  of  substitution.    There  is  no  substitute  for  water. 

"(3)  Finally,  in  view  of  the  court's  reliance  on  percedents,  I  may 
mention  the  decision  of  the  Supreme  Court,  rendered  June  2.  1919, 
in  Lincoln  Gas  &  E.  L.  Co.  v.  Lincoln.  There  the  court  held  that 
6  per  cent  could  not  be  considered  a  non-confiscatory  rate  under  the 
evidence,  saying : 

*'  'We  cannot  approve  the  finding  that  no  rate  yielding  as  much  as  6 
per  cent  upon  the  invested  capital  could  be  regarded  as  confiscatory, 
in  view  of  the  undisputed  evidence,  accepted  by  the  master,  that  8 
per  cent  was  the  lowest  rate  sought  and  generally  obtained  as  a  re- 
turn upon  capital  invested  in  banking,  merchandising  and  other  busi- 
nesses in  the  vicinity ;  7  per  cent  being  the  "legal  rate"  of  interest  in 
Nebraska. 

"The  court  did  not  state  explicitly  what  rate  it  had  in  mind  as  the 
minimum  fair  rate ;  but  to  me  there  is  the  suggestion  that  it  had  7  per 
cent  in  mind  in  what  is  quoted  above,  and  in  the  following  concluding 
sentence : 

"  *\Ve  are  unable  to  say  that  the  master  erred  in  holding  that  the 
ordinance  was  not  shown  to  have  been  confiscatory  in  its  effect.  It  is 
probable  that  in  the  years  1907  and  1912  the  net  return  was  close 
to  the  line,  if  not  below  it ;  but  that  in  the  other  years  examined  it 
was  at  least  7  per  cent.'  "  *  *  * 

REFERENCES 

GENERAL 
900 — General 


Everybody's   Business — The    Public   Utilities,   by   Floyd   \\\    Parsons. 
\      The  Saturday  Evening  Post.     July  3,   1920.     p.  36. 

I      In  discussing  the  conditions  that  have  been  created  by  rising  costs  that 
(     have  not  been  equal  or  uniform  through  all  industries,  the  writer  says: 

"There  are  fixed  laws  that  govern  economic  conditions  with  the  same  rigid 
exactness  that  is  exercised  by  other  laws  that  control  the  forces  of  Nature. 
It  may  appear  at  first  glance  that  the  problem  of  chief  importance  to-day  is 
how  to  regulate  the  industries  that  arc  beginning  to  stooj)  under  a  growing 
weight  of  undeserved  wealth.  Careful  thought  will  indicate,  however,  that 
prosperity,  even  of  the  undesirable  kind  mentioned,  is  often  less  of  a  menace 
to  a  nation  than  the  precarious  situation  created  when  a  few  essential  indus- 
tries  are  permitted   to   drag   on   the   rocks.      The   moment   it    is   known    that 
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there  is  no  profit  in  a  certain  line  of  business  capital  refuses  to  become 
interested  in  the  enterprises  composing  such  an  industry,  and  the  production 
or  service  of  the  business  is  curtailed.  *  *  * 

"It  is  easier  to  force  men  out  of  an  industry  by  a  policy  of  low  wages  than 
it  is  to  get  them  back  and  again  develop  staff  efficiency.  A  profession  or 
business  can  be  so  damaged  in  a  year  that  it  cannot  be  restored  to  normal 
efficiency  in  a  decade.  In  the  meantime  the  nation  suffers  in  many  ways  and 
to  an  extent  that  was  not  dreamed  of,  for  no  business  can  be  injured  without 
adversely  affecting  other  enterprises  that  are  related  to  it. 

"In  order  to  bring  this  thought  home  and  get  it  out  of  the  realm  of  theory 
let  me  speak  of  public  utilities,  and  take,  for  example,  our  great  gas  com- 
panies. Here  we  have  an  industry  made  up  of  1024  corporations,  practically 
all  of  which  operate  under  the  jurisdiction  of  state  commissions  or  some 
legislative  enactment.  The  prices  they  are  permitted  to  charge  and  the 
service  they  render,  particularly  as  to  quality  standards  under  which  gas 
must  be  supplied,  are  in  most  cases  fixed  by  rule  or  regulation.  The  large 
advances  in  the  cost  of  materials  and  of  labor  have  created  a  serious  problem 
for  such  companies  to  solve. 

"The  total  investment  in  the  gas  industry  is  approximately  $4,000,000,000. 
Artificial  gas  is  directly  supplied  to  about  8,250,000  consumers  in  approxi- 
mately 4600  cities,  towns  and  villages  throughout  the  country,  and  serves 
a  population  of  more  than  40,000.000  people.  In  the  neighborhood  of  62,000 
miles  of  street  mains  are  used  to  distribute  gas,  and  this  does  not  include  the 
small  service  pipes  which  convey  the  gas  from  the  mains  to  the  householder's 
premises.  It  is  estimated  that  300,000,000,000  cubic  feet  of  artificial  gas  is 
produced  and  distributed  each  year  in  the  United  States.  In  the  making  of 
this  gas  in  1919  the  companies  used  9,000,000  tons  of  bituminous  coal ; 
26,000,000  gallons  of  oil;  1,500,000  tons  of  coke  and  2,000,000  tons  of  anthra- 
cite coal.  *  *  * 

"Many  of  our  gas  companies  are  practically  starving  in  a  land  of  plenty. 
The  oil  used  in  gas  manufacture  five  years  ago  represented  a  cost  of  twelve 
to  fifteen  cents  a  thousand  feet  of  gas  made.  At  prices  which  some  of  the 
companies  are  compelled  to  pay  to-day  the  cost  a  thousand  feet  has  risen 
from  thirty  to  fifty  cents.  Oil  formerly  costing  three  and  four  cents  a  gallon 
is  commanding  twelve  to  fifteen  cents  to-day.  A  careful  examination  shows 
that  steam  coal  such  as  is  used  by  the  gas  companies  has  advanced  about 
ninety-five  per  cent  in  five  years.  During  the  same  time  gas  coal  has  gone 
up  seventy  per  cent,  coke  150  per  cent  and  labor  110  per  cent.  During  the 
last  ten  years  the  price  of  gas  in  our  largest  cities  has  advanced  from  an 
average  of  about  ninety-five  cents  a  thousand  feet  to  a  price  of  $1.07  for  the 
same  unit  quantity.  It  is  evident  from  the  foregoing  figures  that  the  way  of 
the  gas  companies  at  the  present  time  is  not  a  road  leading  to  prosperity. 

"Of  all  the  articles  or  products  that  enter  into  everyday  consumption  gas  has 
shown  the  least  increase  during  the  past  few  years.  From  the  commencement 
of  the  war  until  the  middle  of  last  year  the  price  of  clothing  increased 
approximately  100  per  cent,  and  food  ninety  per  cent.  The  figures  showing 
the  cost  of  gas  in  100  cities  during  this  same  time  indicate  only  a  twelve 
per  cent  advance  in  the  price  of  gas. 

"The  same  thing  that  is  true  of  gas  is  also  true  of  many  other  public  utilities. 
Let  us  not  look  upon  these  public  utilities  as  charitable  institutions,  and  let 
us  beware  of  those  politicians  who  seek  popularity  through  loudly  protesting 
that  they  are  'agin'  this  or  that  proposed  adjustment  because  they  are  pro- 
tectors of  the  people.  Most  of  the  public  utilities  are  the  people,  and  they 
have  had  the  poorest  deal  that  has  been  handed  out  to  any  line  of  business 
during  recent  strenuous  times." 
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COMMISSION  DECISIONS 

UTAH 

340 — Rate  of  Return 

Utah  Light  &  Traction  Company,  Apphcation  for  Permission  to  In- 
crease Rates.  Decision  of  the  Utah  Pubhc  Utihties  Commission,  Grant- 
ing an  Increase.    Jtme  29.  1920. 

In  granting  the  Utah  Light  and  Traction  Company  permission  to  in- 
crease its  street  railway  rate,  the  Commission  says : 

"The  securing  of  new  money  for  any  enterprise  is  something  of  a 
problem,  and  interest  rates  are  above  normal.  But  after  these  facts, 
and  all  the  deductions  therefrom  are  admitted,  it  is  still  proper  to  give 
consideration  to  the  other  triuh  that  no  right  exists  to  demand  more 
for  a  service  than  it  is  reasonably  worth  to  the  public.  One  measure 
of  worth  is  the  use  the  public  can  afford  to  make  of  the  service. 

"It  may  be  said  in  general  that  the  higher  the  rate,  the  lower  is  the 
value  of  the  service  to  the  public.     Fares  that  restrict  traffic  prevent 
.  the  proper  fimctioning  of  the  street  car  system. 

"The  Oregon  Commission  in  decHning  to  grant  further  increases  in 
rates  to  the  Portland  Railway  Light  &  Power  Company,  said :  ( P.  U. 
R.  1920  C,  457,  458.) 

"  'W'lien  fares  exceed  what  the  average  car  rider  can  conveniently 
afitord  to  pay,  the  man,  who  uses  the  cars  as  a  convenience,  ceases  to 
ride  and  only  the  necessity  patron  remains.  Even  he  seeks  an  alter- 
native method  of  transportation.  Failing  in  that,  employment  is 
sought  within  walking  distance  of  his  home  or  his  residence  is  moved, 
where  possible,  within  walking  distance  of  his  employment.  He 
makes  less  frequent  trips  to  the  business  section  of  the  city  to  make 
purchases,  to  attend  places  of  amusement  or  to  make  use  of  educa- 
tional facilities  of  the  city.  He  makes  fewer  trips  to  visit  friends. 
The  result  is  detrimental  not  only  to  the  company  and  the  individual 
citizen,  but  to  the  business  institutions  of  t^ie  city,  and  to  the  civic 
and  economic  welfare  of  the  municipality  as  a  wIkiIc' 

"In  Massachusetts,  where  street  railwav  fares  have  been  more  fre- 
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quently  raised  than  in  any  other  part  of  the  country,  the  PubHc 
Service  Commission  said  :     (P.  U.  R.  1919  A,  817,  829. ) 

"  'While  it  cannot  be  said  that  no  advantage  to  the  companies  has  re- 
sulted, it  is  true  that  in  nearly  every  case  the  gain  in  revenue  has  been 
less — and  often  far  less — than  the  prior  estimates.  Other  factors 
have  entered  in,  but.  making  all  due  allowances,  it  is  quite  clear  that 
increases  in  fares  impose  a  burden  upon  the  public  which  consider- 
ably exceeds  benefits  which  they  bring  to  the  companies.' 

"The  Commission  has,  to  the  best  of  its  ability  and  judgment, 
balanced  the  needs  of  the  Company  and  the  interests  of  the  public 
in  an  effort  to  do  substantial  justice  to  both.  No  one  will  deny  that 
the  wage  increase  of  a  quarter  of  a  million  dollars  a  year,  coming 
at  a  time  when  there  are  already  inadequate  earnings,  produces  a 
burden  too  great  to  be  borne  by  the  Company  without  additional  reve- 
nue. On  the  other  hand,  the  public  is  entitled  to  be  protected  in  the 
enjoyment  of  the  lowest  rates  possible  consistent  with  the  service  it 
requires.  In  fixing  the  rates  authorized  herein,  the  Commission  has, 
therefore,  attempted  to  provide  for  revenue  sufficient  to  cover  operat- 
ing expenses,  depreciation  a*nd  maintenance,  and  a  moderate  return 
on  the  valuation  of  the  property  in  the  use  of  the  public. 

"The  Commission  does  not  say  that  these  rates  will  yield  a  return  on 
the  property  which  will  equal  the  present  high  interest  rates  de- 
manded in  the  money  market ;  nor  does  the  net  return  the  Company 
is  expected  to  receive  necessarily  reflect  the  opinion  of  the  Cimmis- 
sion  as  to  maximum  return  that  might  be  allowed.  The  Commission 
expects  the  Company  will  be  able  to  add  to  its  revenues,  and,  there- 
fore, to  its  rate  of  return,  by  adopting  economies  hereinbefore  dis- 
cussed. In  other  words,  there  is  left  something  for  the  Company 
to  do  by  reducing  expenses  wherever  found  possible,  and  by  increas- 
ing patronage  through  giving  better  service,  as  it  is  believed  can  be 
done.  The  Commission  is  ready  to  render  the  Company  such  as- 
sistance as  is  possible  to  accomplish  this  purpose. 

"The  calculations  that  have  been  made  to  ascertain  the  probable  re- 
sults on  the  finances  of  the  Company  of  the  application  of  the  proposed 
new  rates  have  been  based  on  the  traffic  conditions  of  1919.  There 
is  reason  to  expect  that  the  possible  loss  of  patronage  due  to  increased 
rates  will  be  more  than  offset  by  the  increa,se  in  the  number  of  car 
riders  in  1920  over  1919.  Traffic  during  early  months  of  1919  was 
below  normal  owing  to  the  influenza  epidemic,  and  figures  compiled 
in  the  office  of  the  Commission  show  that  during  the  first  five  months 
of  1920  there  was  an  increase  of  1,601,781  in  the  number  of  pas- 
sengers carried  as  compared  with  the  same  months  of  1919.  The 
financial  rejiort  for  the  first  quarter  of  1920  shows  an  increase  Over 
the  same  period  of  1919  in  net  divisable  income  of  $17,033.49.  This 
showing  reflects  the  decreased  earnings  in  1919  due  to  health  con- 
ditions, and  it  is  not  to  be  expected  that  the  later  months  of  1920 
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will  show  corresponding  increases  over  1919,  but  these  figures  are 
given  to  sustain  the  belief  of  the  Commission  that  the  Company, 
under  the  rates  herein  fixed,  with  improved  traffic  conditions,  will 
realize  a  fairly  satisfactory  return  on  its  investment." 

In  a  dissenting  opinion,  Commissioner  Stoutnour  says: 

"Courts  and  Commissions  have  held  that  a  utility  such  as  this  is  en- 
titled to  make  such  rates  or  charges  for  this  service  as  will  provide : 

"1.  The  necessary  operating  expenses  incurred  in  the  rendering  of 
that  service. 

"2.  An  amount  sufficient  to  retire  or  renew  the  physical  property 
involved  in  the  rendering  of  that  service  when  and  as  such  property 
shall  have  become  worn  out  or  obsolete. 

"3.  A  fair  rate  of  return  upon  the  value  of  that  property  which  is 
emploved  in  the  service  of  the  public.  (Smyth  vs.  Aimes,  169  U.  S. 
466.)  ' 

"The  principle  that  utilities  may  earn  only  a  fair  return  of  interest 
on  capital  actually  and  reasonably  invested,  means  that  it  prevents  a 
utility  from  ever  securing  the  return  of  the  original  investment.  It 
also  prevents  the  utility  from  earning  funds  with  which  it  may  make 
additions  or  betterments  to  its  property,  and  makes  it  necessary  that 
such  funds  be  obtained  by  borrowing  new  money. 

"In  connection  with  this  case,  to  be  specific,  to  carry  out  the  recom- 
mendations of  the  Commission,  it  will  be  necessary  that  the  utility 
borrow  new  capital  for  the  purchase  of  equipment.  It  must  also 
borrow  money  to  make  the  necessary  additions  and  betterments 
which  a  going  service  demands.  It  must  compete  in  the  money 
market  for  capital  at  going  rates  of  interest,  which  rates  are  estab- 
lished by  the  demand  of  others  for  that  same  money.  In  short,  it 
must  pay  such  rate  of  interest  as  a  utility  lender  will  agree  to  take 
by  way  of  return  for  his  money.  The  rates  of  interest  for  money  in- 
vested in  utilities  of  this  kind  and  character,  are  well  known  and 
established  and  are  before  this  Commission.  Interest  rates  have  ad- 
vanced, as  have  labor  and  materials.  Money  cannot  be  borrowed  at 
old  rates  any  more  than  labor  can  be  employed  at  old  standards,  or 
material  purchased  at  old  prices.  We  should  deal  with  conditions  as 
they  are.  Unless  the  property  which  borrowed  money  represents 
is  permitted  to  earn  at  a  rate  that  will  pay  the  interest  on  that  money, 
new  capital  cannot  be  obtained.  Also  rates  which  permit  only  a  re- 
turn upon  capital  previously  invested  at  the  old  lower  rates  of  interest, 
stop  development,  for  such  rates  ])reclude  borrowing  at  new  rates. 
Inability  to  borrow  money  means  a  stoppage  of  growth,  with  de- 
creased instead  of  increased  service  generally.  A  utility  must  grow 
with  the  community.    The  interests  of  the  two  cannot  be  se])arated. 

"The  minimum  expense  which  this  Comi)any  will  incur  during  the 
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coming  months  can  be  accvirately  determined.  The  present  wage 
scales  are  fixed  for  at  least  the  coming  ten  months,  while  materials 
must  be  bought  in  a  generally  rising  market.  The  limitations  of 
traffic  for  coming  months  are  also  well  defined. 

"In  my  opinion  the  rates  established  will  not  produce  sufficient  reve- 
nue so  that  the  utility  can  get  the  necessary  capital  for  additions  and 
betterments  and  for  the  improvements  recommended,  wliich  im]:)rove- 
ments  will  mean  finally  decreased  costs  of  operation,  reflected  in  bet- 
ter service  at  lower  costs. 

"The  question  befofe  the  Commission  is  largely  an  economic  one ; 
any  decision  arrived  at  along  other  than  economic  lines  wnll  not  satis- 
factorily or  permanently  solve  the  problem  for  the  street  car  rider. 
He  is  vitally  interested  in  securing  adecjuate  and  reasonable  service 
at  the  lowest  price  consistent  with  the  giving  of  that  service.  A  rate 
fixed  too  high  is  unjust  and  unreasonable.  A  rate  fixed  too  low  will 
not  permit  the  giving  of  the  service  to  which  the  car  rider  is  entitled. 
Service  is  the  thing  he  buys.  A  somewhat  higher  rate,  which  I  be- 
lieve should  be  instituted,  will  not  deny  this  vital  service  to  the  public, 
for  it  would  give  the  utility  a  better  opportunity  to  serve  with  con- 
sequent decreased  costs,  which  are  the  things  that  vitally  interest  the 
public,  namely,  service  and  costs." 

ARKANSAS 
630 — Cost  of  Supplies 

Fayetteville  Gas  and  Electric  Company,  Application  for  Authority  to 
Increase  Rates.  Decision  of  the  Arkansas  Corporation  Commission, 
Granting  the  Application.    June  14.  1920. 

The  Fayetteville  Gas  and  Electric  Company  filed  a  new  schedule  with 
the  Arkansas  Corporation  Commission  to  become  efifective  February  15, 
1920.  The  proposed  schedule  contained  rates  that/ were  substantially 
higher  for  lighting  than  the  rates  then  in  efifect  and  contained  rates  for 
power  that  would  have  the  effect  of  producing  some  additional  revenue 
by  reason  of  the  rearrangement  of  the  breaks  in  the  scale. 

The  Commission  made  an  inventory  of  the  company's  property.  Re- 
garding the  free  service  that  the  company  furnished  to  the  hospital  at 
Fayetteville.  the  Commission  says  : 

129.1 — Discrimination 

"It  was  not  brought  out  in  the  hearing  whether  the  present  free 
service  that  was  furnished  was  in  conformance  to  a  municipal  re- 
quirement or  franchise  or  whether  it  w'as  voluntarily  performed  on 
the  part  of  the  company.  In  either  event  the  furnishing  of  free 
service  is  contrary  to  the  theory  of  state  regulation  of  public  utili- 
ties as  now  obtains  under  the  provisions  of  the  law.  There  is  no 
service  rendered  by  a  public  utility  company  that  does  not  require, 
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on  its  part,  some  expense.  To  be  specific,  the  utility  is  at  some  ex- 
pense for  all  of  the  current  generated  by  it  and  as  the  entire  cost 
and  expense,  including  maintenance,  depreciation  and  operation, 
together  with  a  fair  return  upon  the  property,  must  be  paid,  it  is  ap- 
parent that  if  any  institution  or  person  receives  free  service,  the  cost 
of  such  free  service  is  a  loss  to  the  company,  unless  it  falls  under 
those  who  do  pay.  Inasmuch  as  the  company,  under  the  law,  is  en- 
titled to  a  fair  return  upon  the  property  invested  and  is  used  for  the 
public,  the  value  of  the  service  rendered  free  by  the  company  must 
be  made  up  by  an  increased  measure  of  rates  to  those  who  pay  the 
rates.  This  is  a  discrimination,  as  the  Commission  views  it.  Charg- 
ing one  for  his  supply  and  serving  another  free  is  an  unfair  practice 
and  unjust  and  in  violation  of  the  law  in  unreasonable  preference 
and  unjust  discrimination.  The  following  cases  sustain  the  principle 
that  a  utility  when  engaged  in  the  public  service  suljject  to  state 
regulation  should  supply  no  free  service  or  any  service  for  any  sum 
less  than  what  is  determined  to  be  a  reasonaljle  rate.  Hollister  v. 
Hollister  W.  Co.  (Cal.)  P.  U.  R.  191 5D,  626;  Re  Galveston  \\^ater- 
works  Co.  (Ind.)  P.  U.  R.  1915E,  31  ;  Knott  v.  Southwestern  Teleg. 
&  Telep.  Co.  (Kan.)  P.  U.  R.  1915B,  216;  Board  of  Education  v. 
Guthrie  Gas  Light,  Fuel  &  Improv.  Co.  (Okla.)  P.  U.  R.  191 5B. 
177;  Leavenworth  v.  Leavenworth  Citv  &  Ft.  L.  Water  Co.  (Kan.) 
P.  U.  R.  1915B;  Janesville  v.  janesvilie  Water  Co.  7  Wis.  R.  C  R. 
626;  Re  New  York  Teleph.  Co.  (N.  J.)  P.  U.  R.  1915D,  287 ;  Public 
Service  Electric  Co.  v.-  Public  Utility  Comrs.  87  N.  T-  L.  128,  P. 
U.  R.  1915C,  229,  93  Ath  7070;  Landon  v.  Lawrence  (Kan.)  P.  U. 
R.  1915E,  763;  Farmington  Chamber  of  Commerce  v.  Mountain 
States  Telep.  &  Teleg.  Co.  (X.  M.)  P.  U.  R.  1915F,  625;  Re  Dela- 
ware &  A.  Teleg.  &  Teleph.  Co.  (N.  ].)  P.  U.  R.  191 5F,  358; 
Smith  v.  City  Water  Co.  (Wis.)  P.  U.  R.  1916B,  1068. 

"In  view  of  the  fact  that  the  company  has  been  unable  to  declare  a 
dividend  for  the  past  four  years  and  has  been  unable  to  set  aside 
anything,  whatever,  for  depreciation,  the  Commission  concludes  that 
it  would  be  justified  in  approving  the  proposed  schedule  of  rates 
for  application.  The.  electric  rates  that  have  been  in  efl:ect  at  Fayette- 
ville  are  lower  than  the  rates  in  any  other  town  in  the  state  of 
Arkansas  with  the  exception  of  Forth  Smith.  The  company  cannot 
continue  to  operate  on  the  present  rates  in  view  of  the  present  in- 
creased cost  of  materials,  fuel  and  wages  and  if  this  Commission 
were  to  attempt  to  require  it  to  do  so,  it  would  be  only  a  matter  of 
time  before  the  service  at  Fayetteville  would  sufifer  a  complete 
breakdown. 

"The  1919  operating  expenses  amounted  to  $49,141.62  and  estimating 
that  the  expenses  for  1920  will  not  exceed  this  figure,  the  projiosed 
rates  will  give  an  annual  income  of  $65,853.60.  This  will  leave 
for  interest  and  depreciation  the  sum  of  $16,711.98  on  a  rate  basis 
of.  $147,770.96,  giving  a  return  for  interest  and  depreciation  of 
11.37c.  The  Commission  concludes  that  5%  is  a  reasonable  allowance 
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for  depreciation  on  electric  property  of  this  kind  and  this  will  leave 
6.3%  for  interest  on  the  value  of  the  property  as  determined  by  the 
Commission's  Engineer.  This  the  Commission  does  not  consider 
unreasonable." 

ARKANSAS 
226.6 — Abandonment  of  Service 

N.  G.  Sawyer  v.  Mays  Manufacturing-  Company,  Complaint  Against 
the  Proposed  Discontinuance  of  Service.  Decision  of  the  Arkansas 
Corporation  Commission,  Ordering  the  Company  to  Continue  to  Furnish 
Service.    June  7,  1920. 

On  April  1.  1913,  the  City  of  Leslie,  Arkansas,  by  Ordinance  No.  92, 
granted  to  the  Mays  Manufacturing  Comj^any  the  exclusive  right  for 
a  period  of  fifty  years  to  furnish  electric  service. 

In  consideration  of  the  franchise  so  granted,  Ed  Mays  agreed  on  his 
part  that  during  the  life  of  the  franchise  he  would  provide  and  main- 
tain a  sufficient  supply  of  electricity  to  supply  the  demands  of  the  City 
of  Leslie  for  heating,  lighting  and  power  purposes  at  the  prices  and 
upon  the  terms  mentioned  in  the  franchise. 

This  operation  was  continued  up  to  May  14^  1920,  at  which  time  the 
Commission  denied  the  petition  of  Mays  for  an  increase  in  rates.  No 
motion  was  filed  for  a  rehearing  and  no  appeal  was  taken  from  this 
order,  but  on  May  29,  1920,  the  defendant  notified  his  customers  that 
he  declined  to  furnish  electricity  to  the  inhabitants  of  Leslie  any  longer. 
The  plaintiiT,  N.  G.  Sawyer,  thereupon  filed  a  petition  with  this  Com- 
mission, praying  that  the  defendant  be  restrained  and  prohibited  from 
discontinuing,  or  attempting  to  discontinue,  service  to  his  customers  in 
furnishing  them  electric  current  until  such  time  as  the  Commission  could 
have  a  final  hearing  upon  the  petition,  and  that  upon  such  final  hearing 
the  Commission,  by  proper  order,  prohibit  the  defendant  or  his  agent  or 
employees  from  discontinuing  service  to  the  public.  Upon  this  peti- 
tion the  Commission  issued  a  temporary  restraining  order  prohibiting 
the  said  Ed.  Mays,  doing  business  as  the  Mays  Manufacturing  Com- 
pany, from  discontinuing  electric  service  in  the  town  of  Leslie,  Arkan- 
sas. 

On  June  2,  1920,  the  Commission  proceeded  with  the  trial  of  the  case 
and  it  appeared  from  the  facts  and  the  testimony  introduced  that  the  de- 
fendant had  refused  and  was  still  refusing  to  serve  customers  in  the 
town  of  Leslie,  Arkansas,  although  they  had  complied  with  all  of  his 
rules,  had  paid  their  bills  and  were  demanding  service. 

The  Commission  says : 

"There  is  little  doubt  that  the  defendant  is  engaged  in  a  public  service, 
and  is  controlled  by  Act  571  of  the  Acts  of  1919.  It  is  immaterial 
that  he  as  an  individual  is  operating  this  plant  instead  of  a  corpora- 
tion operating  it.  for  under  the  provisions  of  Section  5  of  Act  571, 
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the  Commission  is  given  jurisdiction  over  all  persons,  associations, 
corporatons,  municipalities,  improvement  districts  and  agencies  em- 
ploved  or  engaged  in  any  business  of  a  public  nature,  or  who  shall 
be  serving  the  public  generally,  whether  incorporated  or  not.  When 
he  accepts  a  franchise  from  either  the  city  or  the  State  by  which  he 
is  given  a  monopoly  to  serve  the  public,  he  also  accepts  the  burden  of 
furnishing  the  public  adequate  service  at  all  times.  He  cannot  dis- 
continue the  service  at  will,  but  he  must  comply  with  the  terms  of  his 
franchise  as  fully  as  the  City  or  the  State  must  comply  with  theirs. 
The  books  are  full  of  cases  to  the  effect  that  a  public  service  company 
cannot  discontinue  such  service  without  the  consent  of  the  State.  It 
is  needless  for  us  to  set  out  the  long  line  of  authorities  on  this  point, 
but  in  the  late  case  of  Re  Parkville  Oil  &  Gas  Company,  P.  U.  R. 
1919A,  502.  the  Missouri  Public  Service  Commission  discusses  this 
question  at  length  and  cites  cases  pro  and  con.  For  convenience  and 
brevity,  we  quote  from  the  decision  in  this  case : 

"  'While  there  are  respectable  authorities  holding  that  a  public  utility 
may  discontinue  service  without  the  consent  of  the  State  (Peoples 
v  Albany  &  V.  R.  Co.,  ?i7  Barb.  ( 1.  c.)  220;  San  Antonio  Street  R. 
Co.  V.  State.  90  Tex.  (T.  c.)  528.  35  L.  R.  A.  (1.  c.)  665.  59  Am.  St. 
Rep.  834.  39  S.  \\\  926;  1  Wyman  Pub.  Serv.  Corp.  1911  ed.  Sees. 
296,  297;  Coe  v.  Columbus.  P.  &  L  R.  Co.,  10  Ohio  St.  372.  75  Am. 
Dec.  518),  we  think  that,  under  the  great  weight  of  authority,  a  pub- 
lic service  corporation  such  as  the  applicant,  which  is  chartered  under 
the  laws  of  the  state  to  perform  a  public  service,  cannot  dismantle  its 
property  and  discontinue  such  service  without  the  consent  of  the  state. 
Culver  V.  St.  Joseph  &  G.  I.  R.  Co.,  4  Mo.  P.  S.  C.  (1.  c.)  391  ;  Gates 
V.  Boston  &  N.  Y.  Air  Line  R.  Co.,  53  Conn.  (1.  c.)  342,  5  Atl.  699; 
State  exrel  Naylor  v.  Dodge  City,  M.  &  T.  R.  Co.,  53  Kan.  ^77.  42 
Am.  St.  Rep.  295,  36  Pac.  747 ;  Day  v.  Tacoma  R.  &  Power  Co.,  80 
Wash.  (1.  c.)  166,  L.  R.  A.  1915B.  547.  141  Pac.  347;  Colorado  & 
S.  R.  Co.  v.  State  R.  Commission,  54  Colo.  (1.  c.)  94,  129  Pac.  506; 
Pana  v.  Central  Illinois  Public  Service  Co.  (111.)  P.  U.  R.  1916B, 
177 ;  State  ex  rel  Caster  v.  Kansas  Postal  Teleg.-Cable  Co.,  96  Kan. 
298.  P.  U.  R.  1915E.  222,  150  Pac.  544.  In  the  Caster  Case,  supra,  the 
Kansas  supreme  court,  discussing  the  cfuestion  as  to  whether  the  laws 
of  Kansas  required  the  Company  to  obtain  the  consent  of  the  Public 
Utilities  Commission  before  discontinuing  its  telegraph  service,  and 
citing  sections  of  the  Public  Utilities  Law  of  Kansas  which  are  simi- 
lar to  like  provisions  in  the  Public  Service  Commission  Law  of  this 
state,  .said :  Tn  view  of  all  these,  can  there  be  any  doubt  of  the  duty 
of  the  defendant  before  dismantling  its  station  at  Syracuse  and 
abandoning  its  business  thereat,  to  secure  the  approval  of  the  Com- 
mission for  such  an  important  change  in  its  mode  of  service?  How 
is  the  Public  Utilities  Commission  to  dscharge  its  important  duties  if 
the  public  service  companies  may  quit  business  here,  there,  or  any- 
where in  the  state  without  an  opportunity  for  the  Commission  to  de- 
termine the  propriety  of  such  a  course?     It  is  clear  that  if  the  de- 
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fendant  may  forego  its  business  in  Syracuse  without  the  sanction  of 
the  Commission,  it  can  close  its  office  in  Topeka,  Wichita,  or  Kansas 
City,  without  the  consent  of  the  Commission.  If  this  pubhc  utihty, 
a  telegraph  company  can  close  one  of  its  ofihces  and  quit  business 
without  the  consent  of  the  Commission,  any  other  public  utility,  like 
the  Santa  Fe  Railway,  for  example,  could  close  its  depot  at  Dodge 
City,  Hutchinson,  or  Emporia,  without  the  consent  of  the  Com- 
mission. Where  would  this  end?  If  these  utility  corporations  may 
abandon  this  particular  service  without  the  consent  of  the  Commis- 
sion, may  they  not  take  ofif  .their  passenger  trains,  take  up  and 
abandon  unprofitable  branch  lines,  change  the  fares  and  rates  of 
transportation  for  passengers  and  freight,  or  raise  the  charge  for 
telegraph  messages,  without  the  consent  of  the  Commission?  These 
questions  answer  themselves.  To  yield  approval  to  the  contention  of 
the  defendant  is  to  concede  that  the  state's  program  for  the  regulation 
and  control  of  public  service  corporations  is  ineffective ;  that  the 
Public  Utilities  Act  has  been  enacted  in  vain.' 

"And  in  State  ex  rel.  Crinsfelder  v.  Spokane  Street  R.  Co.,  19  Wash. 
510,  53  Pac.  719,  cited  and  quoted  by  McQuillan,  C.  in  the  Culver 
case,  supra,  it  was  said :  'W'e  conclude  that  a  corporation  of  the 
nature  of  appellant,  receiving  its  franchises  from  the  State,  and 
entering  upon  the  enjoyment  of  them  cannot  cease  to  perform  the 
functions  which  were  the  consideration  for  the  grant  of  such  fran- 
chises without  the  consent  of  the  granting  power.' 

"The  Arkansas  Corporation  Commission,  acting  for  the  State,  could, 
on  proper  showing,  grant  any  public  service  company  the  right  to 
cease  operation  and  to  dismantle  its  plant,  but  the  defendant  has 
made  no  such  application  here.  His  action  denies  the  power  of  the 
State  to  regulate  his  business  and  defies  the  officers  of  the  State  to 
take  any  steps  for  the  protection  of  the  public.  He  holds,  on  the 
one  hand,  a  franchise  issued  to  him  by  a  numicipality,  which  is  a 
part  of  the  state  government,  which  franchise  gives  to  him  the  ex- 
clusive right  to  maintain  an  electric  ligV't  plant  in  the  city  of  Leslie, 
which  franchise  he  has  not  surrendered,  and  on  the  other  hand,  he 
refuses  to  comply  with  its  terms,  as  was  so  aj^tly  said  in  the  Kansas 
case,  supra,  'To  yield  approval  to  the  contention  of  the  defendant  is 
to  concede  that  the  state's  program  for  the  regulation  and  control  of 
public  service  corporations  is  ineffective  ;  that  the  public  utilities  Act 
has  been  enacted  in  vain.' 

"It  is  true  that  the  defendant  had  heretofore  filed  his  application  for 
an  increase  of  rates,  but  he  was  not  entitled  to  this  increase  as  a 
matter  of  right  merely  upon  his  application,  but  the  burden  was  upon 
him  to  establish  by  a  preponderance  of  the  evidence  that  such  in- 
creased rates  were  necessary.  The  Commission  held  in  that  case 
that  the  defendant  had  not  presented  evidence  sufficient  to  justify 
the  increase.    The  case  was  dismissed  without  prejudice  to  any  future 
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rights  which  the  defendant  might  have,  and  he  was  given  an  oppor- 
tunity, if  he  saw  fit,  to  present  his  evidence  in  such  a  manner  that 
the  Commission  would  be  able  to  ascertain  what  the  true  condition 
of  affairs  was.  He  had  his  remedy ;  he  could  have  reinstated  his  suit, 
shown  by  proper  audit  of  his  books  that  he  was  not  getting  an  ade- 
quate return  on  his  investment,  or  he  could  have  stood  on  his  original 
])roceeding  and  filed  a  motion  for  rehearing  within  twenty  days 
(which  he  did  not  do),  and  if  rehearing  was  denied  he  could  have 
appealed  to  the  Supreme  Court.  None  of  these  things  he  saw  fit  to 
do.  He  elected,  on  the  other  hand,  to  treat  the  contract  with  the  City 
of  Leslie  as  a  scrap  of  paper,  to  defy  the  authorized  representatives 
of  the  State  government  and  to  trample  under  foot  the  rights  of 
those  whom  he  was  serving  in  the  town  of  Leslie. 

"This  Commission  will  issue  an  order  directing  that  the  defendant 
continue  to  furnish  adequate  and  reasonable  service  to  the  citizens  of 
Leslie,  and  that  he  re-establish  connections  wherever  broken  and  that 
he  again  resume  his  duties  in  the  operation  of  public  service  com- 
pany." 

NEW  JERSEY 

630 — Cost  of  Supplies 

Public  Service  Gas  Company,  Application  For  Permission  to  File  an 
Amendment  to  Its  Schedule  of  Rates.  Decision  of  the  New  Jersey 
Board  of  Public  Utility  Commissioners,  Denving  the  Application.  June 
22,  1920. 

The  Public  Service  Gas  Company  filed  a  proposed  amendment  to  its 
schedule  reading  as  follows  : 

"An  addition  or  deduction  of  one  cent  (1  c.)  per  thousand  cubic 
feet  for  each  thirty-three  hundredths  cents  (.33  c.)  per  gallon  of  in- 
crease or  decrease  from  an  average  cost  of  five  and  eighteen  hun- 
dredths cents  (5.18  c.)  per  gallon  for  gas  oil  received  at  the  plants 
of  Public  Service  Gas  Company  during  the  month. 

"The  above  clause  to  be  applied  to  the  schedule  of  rates  as  filed  with 
the  Board  of  Public  Utility  Commissioners  on  June  24th,  1919,  and 
approved  November  18th.  1919,  and  to  become  efifective  to  all  con- 
sumers with  June  sales,  1920." 

A  hearing  was  called  for  consideration  of  the  proposed  amendment, 
notice  thereof  being  given  to  the  chief  executive  officials  of  the  munici- 
palities in  which  the  company  operates. 

The  Commission  says : 

"The  uncertainty  both  as  to  the  .supply  and  price  of  gas  oil  is  too 
well  known  to  require  discussion.  Nor  do  the  probable  cau.ses  need 
consideration.     It  is  manifest  that  the  existing  and  future  conditions 
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are  uncertain.  The  cost  of  manufacture  per  thousand  cubic  feet  of 
gas  furnished  by  the  company  was  ascertained  in  the  original  investi- 
gation of  the  rates  in  which  the  rate  was  fixed  by  this  Board  at 
ninety  cents  per  thousand  cubic  feet.  When  the  present  rate  was 
fixed  it  was  ascertained  by  merely  adding  the  known  increased  costs 
over  those  in  the  former  case.  Oil  is  one  of  the  large  factors  in  the 
manufacture  of  gas  and  with  the  base  already  found  and  used  by 
the  Board  in  the  former  cases  any  fluctuation  in  the  price  thereof 
from  the  last  base  price  used  could  be  applied  either  upward  or 
downward.  A  varying  price  would  result.  In  theory  such  a  method 
would  appear  to  be  sound.  The  resulting  uncertainty  to  the  con- 
sumer as  to  the  price  to  be  charged  would,  however,  make  it  im- 
practical and  probably  cause  much  confusion  and  annoyance.  The 
Board  has  found  that  general  dissatisfaction  arises  from  the  appli- 
cation of  variable  rates.  People  generally  prefer  to  know  exactly 
what  the  rate  will  be.  It  is  true  that  the  Board  has  approved  of  the 
application  of  coal  clauses  to  the  rates  for  wholesale  electric  power. 
In  such  cases  this  affects  manufacturers  who  obtain  power  from 
electric  companies.  If  these  manufacturers  maintained  their  own 
electric  plants,  the  costs  to  them  of  electric  power  would  vary  with 
changes  in  the  price  of  coal.  This  we  believe  is  understood  by  the 
comparatively  small  number  of  those  who  use  electric  power  under 
the  wholesale  rate  schedules.  To  vary  the  prices  to  customers  in 
general  of  electricity  corresponding  with  changes  in  the  prices  of 
coal  would  be  subject  to  the  objections  stated  above.  It  is  also  de- 
sirable that  when  a  rate  is  fixed  it  should  remain  in  efifect  inde- 
pendent of  temporary  fluctuations  in  operating  costs  and  should  not 
be  changed  because  of  such  fluctuations  unless  it  appears  that  to 
maintain  the  rate  would  work  an  injustice  either  to  the  public  or  the 
utility. 

"The  Board  finds  and  determines  that  the  proposed  amended  rate 
filed  by  the  company  is  unjust  and  tmreasonable  and  disapproves  the 
same." 

REFERENCES 

RATES 

623 — Power  Factor 

Power  Factor  Session  of  the  American  Institute  of  Electrical  Engineers 
Convention  held  at  White  Sulphur  Springs.  Electrical  World.  July 
10,  1920.    p.  65,  \y2  pages. 

There  are  many  developments  in  types  of  industrial  power  loads  which  are 
attended  by  unbalanced  conditions  between  the  phases,  unbalanced  as  to  amount 
of  loads  and  as  to  phase  relations  between  current  and  voltage.  In  such  cases 
the  numerical  value  of  power  factor  may  vary  widely  with  different  definitions. 
On  account  of  the  importance  of  this  development  a  joint  committee  representing 
both  the  N.  E.  L.  A.  and  the  A.  I.  E.  E.  has  been  deliberating  on  the  definition 
and  measurement  of  power-factor  in  polyphase  circuits. 
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Two  definitions  covering  different  forms  of  power  factor  in  polyphase  circuits 
have  been  arrived  at  by  a  joint  committee  of  the  N.  E.  L.  A  and  A.  I.  E.  E., 
togetlier  with  some  suggestions  as  to  proper  quaHfying  terms  to  apply  to  each 
definition.  These  definitions  follow:  (1)  Power  factor  in  a  polyphase  circuit 
is  the  ratio  of  the  total  watts  to  the  arithmetical  sum  of  the  volt-amperes  in 
the  several  phases,  each  measured  to  a  non-inductive  neutral  point.  This  defini- 
tion may  be  otherwise  expressed  as  the  weighted  mean  of  the  individual  power 
factor  in  the  phases  (weighted  according  to  the  volt-amperes  in  each  phase). 
(2)  Power  factor  in  a  polyphase  circuit  is  the  ratio  of  the  total  watts  to  the 
vector  sum  of   the  volt-amperes   in   the  several  phases. 

PUBLIC  SERVICE  REGULATION 

252 — Commission  Annual  Reports 

Rhode  Island  Public  Utilities  Commission.  Sixth  Annual  Report.  For 
the  Year  Ending-  December  31,  1918.    256  pages. 

The  opinions  and  orders  of  the  Commission  in  formal  and  informal  cases  and 
statistics  for  the  utilities  under  the  jurisdiction  of  the  Commission  are  given 
for  the  year  1918. 

GENERAL 

980 — Public  Relations 

The  Public  Has  a  Moral  Obligation,  by  Richard  T.  Higgins.  Electric 
Railway  Journal.    July  10,  1920.    p.  58,  2  2/3  pages. 

In  defining  the  duty  of  the  public  concerning  public  utility  service,  with  par- 
ticular  reference   to   street   railways,   the   author   says: 

"The  organization  and  operation  of  a  public  utility  company  and  any  exclusive 
or  special  privileges  granted  to  it  are  primarily  for  the  purpose  of  furnishing 
to  the  people,  within  the  scope  of  its  activities,  a  necessary  public  service  at 
reasonable  rates,  rather  than  as  a  business  enterprise  for  the  purpose  of 
speculation  or  large   financial   profits. 

"The  success  of  a  public  utility  accrues  to  the  benefit  of  the  general  public, 
as  well  as  to  the  officers  and  stockholders.  The  interested  parties  in  a  utility 
operation  are  the  stockholders  or  investors,  the  officers  and  employees  and  the 
general  public.  A  duty  and  a  moral  obligation  devolve  upon  all  of  the 
parties  for  the  successful  operation  of  the  enterprise,  which  can  only  be  a 
success  by  their  active  co-operalion  in  the  faithful  performance  of  their 
respective  duties  and  obligations.  If  the  parties  are  antagonistic  to  each 
other  it  is  bound  to  operate  to  the  detriment  of  the  service  and  to  the 
detriment  of   their   individual   and  collective   interest.   *   *   * 

"Street  railways  are  operated  by  virtue  and  under  authority  of  special  grants 
and  franchises  issued  by  state  and  municipal  governments  for  the  benefit 
of  the  people.  So  long  as  the  particular  utility  is  an  absolute  pul)lic  necessity 
the  governmental  agencies  which  created  the  utility  corporation  should  enact 
such  protective  and  remedial  legislation  as  will  enable  it  properly  to  perform 
its  public  duty. 

"The  great  and  important  motive  power  back  of  any  enterprise,  whether 
public  or  private,  is  finance,  and  a  utility  company  witliout  sufficient  capital 
or  unable  to  earn  a  fair  return  on  the  capital  honestly  invested  and  required 
for  extensions  and  betterments,  after  paying  operating,  overhead  and  fixed 
charges,  is  not  in  a  condition  to  render  adequate  service  at   reasonable  rates. 
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"It  may  be  claimed  that  the  logical  conclusion  is  to  increase  the  rates  to  a 
point  necessary  to  produce  the  required  revenues,  but  in  the  case  of  street 
railways  the  expensive  collateral  statutory  burdens,  the  competition  of  unreg- 
ulated and  less  burdened  transportation  agencies  reducing  the  volume  of 
street  railway  business  and  the  more  or  less  unresponsive  attitude  of  the 
traveling  public,  such  an  increased  rate  is  liable  to  become  a  prohibitive  rate, 
resulting  in  decreased  rather  than  increased  revenues. 

'"It  is  therefore  of  first  importance  that  state  legislatures  and  municipalities 
granting  street  railway  franchises  enact  remedial  and  protective  legislation 
for  the  benefit  of  the  great  mass  of  people  who  use  or  would  use  street 
railways  as  a  means  of  transportation.  *   *   * 

"Failure  to  give  such  protection  reduces  or  entirely  wipes  out  the  value  and 
importance  of  a  utility  francihse  and  nullifies  the  legislative  intention  in 
issuing  the  original  grant.   *  *  * 

"Every  urban  community  will  agree  that  street  railways  are  a  public  necessity 
and  that  their  suspension  or  abandonment,  notwithstanding  the  automobile 
possibilities,  would  be  a  public  calamity  and  every  student  and  observer  of 
street  railway  operation  must  agree  that  street  railways  cannot  be  successfully 
maintained  if  the  public  service  automobile  is  permitted  to  operate  as  a  free 
lance  along  its   lines  of   road." 

COURT  DECISION  REFERENCES 

810 — Municipal  or  Local  Regulation  of  Utilities 

Brooklvn  City  R.  Co.  v.  Whalen.  Decision  of  the  New  Yorlv  Suoreine 
Court,  Appellate  Division.  May  10,  1920.  182  N.  Y.  Supp.  283. 
Grover  A.  Whalen,  the  defendant,  individually  and  as  commissioner  of  plant 
and  structures  of  the  city  of  New  York,  appeals  from  an  order  enjoining  the 
defendant  "from  operating  or  in  any  manner  assisting  in  the  operation  or 
supervising  the  operation  or  maintaining  or  in  any  way  aiding  in  the  maintenance 
of  *  *  *  specified  bus  line  or  lines  of  motor  vehicles,  in  the  Borough  of  Brooklyn, 
city  of  New  York,"  upon  certain  routes  described  in  the  said  order.  The 
plaintiff,  a  street  railroad  company,  owns  and  operates  lines  of  surface  cars  in 
Brooklyn.  In  the  fall  of  1919  the  Board  of  Estimate  and  Apportionment 
authorized  the  defendant  to  operate  motor  vehicles  for  the  carrying  of  passen- 
gers on  certain  prescribed  routes.  Pursuant  thereto  he  established  routes,  and 
under  his  authority  and  supervision  lines  of  motor  vehicle  stages  or  omnibuses 
are  running  over  the  routes  specified  in  the  order  and  paralleling  the  tracks 
of  the  plaintiff  company.  This  action  is  brought  to  enjoin  the  defendant  from 
maintaining  and  operating  the  stage  lines  of  motor  vehicles.  An  order  enjoining 
the  defendant  pending  the  trial  of  the  action  was  granted  at  the  Special  Term, 
and  the  defendant  appeals  to  this  court. 

The  Supreme  Court  says  : 

"The  city  of  New  York  has  no  power  or  authority  to  operate  bus  or  stage 
lines  in  its  streets,  unless  it  be  found  in  a  grant  from  the  people,  represented 
in  the  Legislature.  Its  charter,  and  other  general  and  specific  laws  applicable 
to  it,  are  the  measure  of  its  powers  and  duties.  Any  act  not  authorized  by 
such  laws  is  ultra  vires  of  it  and  a  usurpation.  The  city,  which  is  a  municipal 
corporation,  is  a  creature  of  the  law.  The  law  which  created  it  defines  its 
powers  and  duties.  It  has  no  more  right  to  act  in  excess  of  the  powers 
granted  it  than  has  a  private  corporation.  A  more  liberal  method  of  inter- 
pretation may  be  applied  by  the  courts  to  powers  granted  a  municipality  for 
public  purposes  than  to  those  granted  to  private  corporations  ;  but  when  a 
question  arises  whether  a  corporate  act,   either   of   a  municipal  or   a  private 
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corporation,  is  beyond  its  powers,  the  answer  must  be  sought  in  the  statutes 
which  constitute  its  charter. 

'"The  statutes  of  the  state  will  be  searched  in  vain  for  any  grant  of  power, 
express  or  imphed^  to  the  city  of  New  York  to  operate  bus  or  stage  lines 
such  as  those  we  are  now  considering ;  and,  further,  section  1458  of  the 
charter  of  the  city  (Laws  1901,  c.  466)  contains  an  express  prohibition 
against  establishing  and  maintaining  such  lines,  except  by  grant  of  a  fran- 
chise. Such  franchise  has  not  been  granted  by  the  Legislature  to  the  city. 
The  city,  acting  through  the  Board  of  Estimate  and  Apportionment  and 
the  mayor,  has  been  made  the  agent  of  the  Legislature  to  grant  franchises 
for  the  use  of  its  streets  (section  242  of  the  charter),  but  it  has  no  power 
to  confer  a  franchise  on  itself ;  and  the  power  to  grant  franchises  is  sur- 
rounded by  limitations  and  conditions  which  have  in  no  wise  been  complied 
with  in  this  case. 

"The  corporation  counsel  contends  that  the  city  operation  of  stage  lines  is 
authorized  by  the  so-called  Home  Rule  Act  (chapter  247.  Laws  1913)  and, 
if  not,  is  justified  as  an  emergency  measure.  These  suggestions,  elaborately 
briefed  and  earnestly  argued,  demand  our  careful  consideration. 

"The  Home  Rule  Act,  now  found  in  article  2a  of  the  General  City  Law 
(Consol.  Laws,  c.  21),  contains  a  general  grant  of  powers  (section  19)  and 
a  grant  of  specific  powers  (section  20).  The  general  grant  of  powers  is 
to  'regulate,  manage  and  control  its  property  and  local  affairs.'  The  city 
is  not  only  a  political  subdivision  having  governmental  powers,  but  a  property 
owner  ;  but  it  does  not  own  the  streets,  for  they  are  highways  for  the  use 
of  the  public  at  large.  A  municipality  has  certain  powers  and  duties  with 
respect  to  the  streets  within  its  boundaries;  but,  even  if  it  owns  the  land  in 
the  bed  of  the  streets,  it  cannot  divert  them  from  public  use.  The  streets 
are  not  the  property  of  the  city,  in  the  sense  that  the  word  is  used  in  the 
Home  Rule  Act.  The  grant  of  power  to  regulate,  manage,  and  control  its 
property  does  not,  therefore,  confer  power  of  municipal  operation  of  trans- 
portation lines. 

"The  'local  affairs'  which  the  Home  Rule  Act  authorizes  the  city  to  regulate, 
manage,  and  control  ar«  affairs  within  the  jurisdiction  of  the  city  by  the  law 
of  its  being.  The  words  'local  affairs'  are  so  indefinite  in  their  meaning  that 
they  will  probably  occasion  much  litigation,  and  many  judicial  opinions  will 
be  written  on  their  construction  with  reference  to  conditions  that  may  arise. 
It  would  be  futile  to  attempt  a  definition  of  what  constitutes  'local  affairs' 
within  the  meaning  of  the  act.  But  one  thing,  I  think,  may  be  safely  said, 
and  that  is  that  the  power  to  control  'local  affairs'  does  not  add  new  powers 
to  the  corporation.  The  act  refers  to  local  affairs  which  were  such  at  the 
time  the  act  was  passed  in  1913.  Certainly  municipal  operation  of  bus  and 
stage  lines  was  not  a  local  affair  at  that  time. 

"The  act  (section  20)  contains  a  grant  of  specific  powers,  which  are  set  forth 
in  li  subdivisions.  I  do  not  find  among  these  special  powers  any  authority 
for  municipal  operation  of  transportation.  In  fact,  here  again  is  the  provision 
that  the  city  had  power  to  grant  franchises  for  the  use  of  its  streets,  from 
which  the  implication  results  that  such  lines  can  be  operated  only  under 
franchises  granted   under  conditions  prescribed  by  law. 

"We  cannot  close  our  eyes  to  ihe  far-reaching  nature  of  the  argument  of  the 
corporation  counsel.  If  the  Home  Rule  Act  authorizes  municipal  operation 
of  common  carrier  lines,  it  is  difficult  to  see  any  limit  to  its  scope.  The  city 
could  do  whatever  its  existing  officers  thou.ght  w^as  for  the  general  welfare. 
The  line  of  argument  that  the  Home  Rule  Act  empowers  the  city  to  operate 
stage  lines  of  motor  vehicles  in  order  to  promote  the  welfare  of  the  citizens 
would  with   equal   force   apply   to  establishing   municipal   markets,   municipal 
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department  stores,  municipal  drug  stores,  or  any  other  enterprises  which  the 
officials  in  power  conceived  would  be  in  the  interest  of  public  welfare.  No 
such  meaning  can  be  given  to  the  act.  It  must  be  interpreted  consistently 
with  the  fundamental  principle  that  the  powers  of  corporations,  both  munici- 
pal and  private,  are  such  only  as  are  granted  expressly  or  by  necessary 
implication  in  the  laws  which  constitute  the  charter.  From  the  use  of  words 
of  indefinite  import,  like  'general  welfare,'  definied  to  include  'the  promotion 
of  education,  art,  beauty,  charity,  amusement,  recreation,  health,  safety, 
comfort  and  convenience'  (section  21,  Home  Rule  Act),  no  implication  can 
be  drawn  of  a  grant  of  power  to  cities  in  the  state  to  assume  those  activities 
which  according  to  our  conception  of  government  founded  on  the  principle 
of  individualism,  is  left  to  private  enterprise.  I  conclude  that  the  Home 
Rule  Act  does  not  contain  any  grant  of  power  to  the  city,  express  or  implied, 
to  operate  lines  of  transportation  in  the  streets.  City  of  Geneva  v.  Fenwick, 
159  App.  Div.  621,  145  N.  Y.  Supp.  884;  People  ex  rel.  Kieley  v.  Lent.  166 
App.  Div.  550,  152  N.  Y.  Supp.  18;  People  ex  rel.  City  of  New  York  v. 
N.  Y.  R.  Co.,  217,  N.  Y.  310,  112  N.  E.  49.  *  *  * 

"If  the  welfare  and  convenience  of  the  citizens  require  additional  accom- 
modations for  transit,  such  as  would  be  furnished  by  established  stage  routes, 
there  is  a  legal  way  to  accomplish  the  result.  The  city  has  power  to  grant 
a  franchise,  subject  to  the  determination  of  its  necessity  and  convenience. 
But  the  city  has  no  power  of  municipal  operation  ;  nor  has  it  the  right  to 
authorize  others  so  to  use  the  streets  without  observing  the  conditions  to  a 
legal  and  regular  grant  of  a  franchise. 

"The  plaintiff  plainly  suffers  a  special  injury  from  the  competition  of  these 
stage  lines  and  from  the  added  obstruction  to  the  operation  of  its  cars  under 
its  franchise.  Even  if  the  purpose  of  establishing  the  lines  is  not  to  injure 
the  plaintiff  in  the  exercise  of  its  legal  rights,  it  has  that  effect.  Moreover, 
no  bus  line  can  be  established  in  streets  occupied  by  the  plaintiff,  unless  a 
certificate  of  convenience  and  necessity  be  secured,  and  upon  an  application 
for  such  certificate  the  plaintiff  has  a  right  to  be  heard.  Section  26,  Trans- 
portation Corporations  Law  ;  People  ex  rel.  N.  Y.  C,  etc.,  Co.  v.  P.  S.  Com.. 
195  N.  Y.  157,  88  N.  E.  261.  A  common  carrier,  therefore,  has  a  legal  right 
to  question  the  necessity  and  convenience  to  the  people  of  a  paralleling 
common  carrier.  Matter  of  Kings,  Queens  &  Suffolk  R.  R.  Co.,  6  App.  Div. 
241,  39  N.  Y.  Supp.  1004.  In  the  days  before  the  power  of  public  regulation 
and  control  of  common  carriers  was  established  and  recognized  as  it  is  now, 
competing  roads  were  built,  not  for  the  benefit  of  the  public,  but  so  to  injure 
the  established  road  as  to  compel  it  to  purchase  in  self-defense.  This  was 
recognized  as  an  abuse,  and  the  correction  applied  was  the  law  that  no  line 
of  transportation  should  be  established  witliout  a  certificate  of  public  con- 
venience and  necessity.  Whether  that  requirement  would  apply  to  municipal 
operation  is  irrelevant  to  this  inquiry.  If  the  Legislature  should  authorize 
municipal  operation,  the  act  authorizing  it  would  probably  determine  whether 
the  certificate  should  be  required.  The  plaintiff,  having  a  franchise  to  operate 
in  the  pubhc  streets  and  being  under  financial  pressure  of  the  prevailing 
economic  conditions,  suddenly  finds  its  most  profitable  lines  paralleled  by 
stages  operating  under  the  control  of  the  defendant,  without  authority  of 
law  and  without  having  obtained  a  certificate  of  public  convenience  and 
necessity.     I  think  the  plaintiff  has  a  standing  in  a  court  of  equity  for  relief. 

"Whether  the  plaintiff  has  failed  in  fulfilling  the  obligations  of  its  franchise 
has  nothing  to  do  with  the  question  now  before  us.  If  it  has  the  law  affords 
a  remedy  The  orderly  processes  of  the  law  are  better  and  probably  more 
effective  than  an  attempt  at  correction  by  an  unauthorized  and  illegal  adminis- 
trative act. 

"The  order  should  be  affirmed." 
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COMMISSION  DECISIONS 

VIRGINIA 

300 — Investment  and  Return 

Culpeper  Telephone  Company,  Application  For  Authority  to  Increase 
Telephone  Rates.  Decision  of  the  \lrginia  Corporation  Commission, 
Granting  the  Application.    April  29,  1920. 

The  Culpeper  Telephone  Company  furnishes  telephone  service  in  the 
towns  of  Culpeper  and  Orange  and  the  counties  of  Culpeper,  Orange, 
Madison  and  Rappahannock,  operating  exchange  stations  at  Culpeper. 
Orange,  Madison  and  Sperryville,  and  having  connection  with  certain 
privately  owned  rural  lines,  which  pay  a  switching  charge. 

That  feature  of  the  company's  application  which  has  attracted  the  most 
attention  and  aroused  the  greatest  opposition  is  the  proposed  division 
of  the  company's  system  into  four  zones,  comprising  in  each  instance 
the  lines  connected  with  the  four  exchanges  operated  by  the  company 
as  above  described.  It  is  proposed  to  collect  a  charge  of  10  cents  for 
all  messages  between  one  switchboard  and  another,  instead  of  the  free 
service  which  has  been  given  for  so  many  years.  Messages  which 
would  pass  through  three  switchboards  are  to  be  paid  for  at  the  rate 
of  14  cents. 

The  Commission  says : 

"It  is  to  be  noted  that  this  company  did  not  take  advantage  of  the 
increase  in  rental  rates  and  the  inflexible  toll  charges  between  any 
two  exchanges  prescribed  by  the  Postmaster  General  while  the  wire 
lines  were  under  Federal  operation.  The  company  elected  to  try  to 
get  along  on  the  old  rates  and  adopted  only  that  part  of  the  Post- 
master General's  schedule  which  provided  a  charge  for  installing 
new  telephones,  for  moving  instruments,  and  for  directory  accounts 
and  other  expenses  in  connection  with  the  change  of  name  of  a 
subscriber.     *     *     * 

"The  Commission  feels  that  the  company  would  be  reasonably  en- 
titled to  a  reward  for  accomplishment.  There  is  just  as  much  reason 
why  operators  of  public  utilities  should  be  compensated   for  good 
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business  judgment  and  achievement  as  private  business  men,  and, 
indeed,  to  proceed  on  any  other  basis  would  be  to  encourage  incom- 
petence and  slovenHness  in  the  operation  of  pubHc  service  corpora- 
tions, which  would  inevitably  reflect  itself  in  inadequate  service  to 
the  public.  We  quote  with  approval  from  the  Illinois  Public  Utilities 
Commission  on  the  petition  of  the  Monmouth  Public  Service  Com- 
pany for  advanced  rates  on  electric  current. 

"  'It  would  obviously  be  improper  to  base  rates  for  utilities  service 
upon  a  hard  and  fast  rule  of  the  actual  expenses  of  operation  and 
fixed  rates  of  return  without  regard  to  the  efficiency  displayed  in  the 
conduct  of  the  business.  Such  a  procedure  would  ofifer  no  incentive 
for  improvement  and  no  reward  for  accomplishment. 

"  'The  public  has  the  right  to  expect  efficiency  of  operation  of  utilities 
engaged  in  public  service,  and  has  the  right  to  share  in  its  benefits ; 
but  accomplishment  merits  a  tangible  and  genuine  compensation  for 
its  achievements.'     (P.  U.  R.  1919E,  494,  501.) 

"The  Commission,  however,  is  not  in  this  instance  called  upon  to 
prescribe  definite  financial  rewards  for  business  success,  since  even, 
under  the  rates  proposed  by  the  company,  it  cannot,  judging  from 
the  evidence  before  the  Commission  earn  an  adequate  return  upon 
the  probable  fair  value  of  its  plant  used  and  usable  in  giving  service 
to  the  public. 

"The  rates  have  always  been  so  extraordinary  low  that  the  proposed 
increase  naturally  looks  very  large." 

313 — Unit  Prices 

"The  Commission  regrets  that,  in  view  of  the  method  used  by  the 
company's  accountant  in  valuing  the  property,  it  is  unable  to  arrive 
at  a  definite  valuation.  His  figures  are  of  great  interest  and  may  be 
used  in  all  future  proceedings  with  reference  to  rates,  but  they  do 
not  accord  with  the  views  of  the  Commission  in  arriving  at  values. 
He  has  used  a  partly  estimated  and  partly  actual  inventory  as  of 
November  30,  1919,  and  has  applied  thereto  the  unit  prices  of  1916 
in  part  and  the  actual  unit  price  of  previous  years  in  part.  It  would 
have  been  more  nearly  in  accord  with  our  views  had  he  averaged  the 
unit  prices  for  the  five  years  1912-1916,  applying  them  to  an  esti- 
mated inventory  of  1916,  and  then  added  the  actual  cost  of  necessary 
purchases  since  1916  at  war  prices.  As  there  is  no  evidence  as  to 
what  part  of  the  property  was  purchased  during  such  five-year 
period,  nor  what  part  was  acquired  since  1916,  it  is  impossible  even 
to  guess  at  the  result  had  our  system  rather  than  Mr.  Sturm's  been 
applied.  It  is  safe  to  say,  however,  that  no  larger  amount  of  property 
was  bought  at  war  prices  than  was  necessary,  and  since  the  pole  line 
values,  approximating  nearly  half  of  the  total,  are  calculated  on  the 
1916  basis,  it  may  be  safely  assumed  that  they  are  put  down  at  a 
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higher  sum  than  should  be  properly  allowed.  On  the  other  hand, 
actual  purchases  at  inflated  war  prices  would  go  to  the  credit  of  the 
company.  Undoubtedly  there  should  be  a  reduction  in  the  valuation 
of  $1,140  as  applied  to  telephone  instruments,  for,  as  pointed  out  by 
counsel  for  the  opponents,  the  company's  calculation  was  based  on 
an  error. 

"No  attempt  was  made  by  the  company  to  base  its  valuation  on  a 
basis  of  reproduction  at  inflated  war  costs.  The  Commission  would, 
have  accepted  no  such  basis,  and  is  on  record  as  refusing  to  adopt 
abnormal  price  bases  in  arriving  at  fair  value.     *     *     * 

"We  are  of  the  opinion  that  the  fair  value  of  the  property  of  the 
Culpeper  Telephone  Company,  for  rate-making  purposes,  used  and 
usable  in  the  service  of  the  public,  is  not  less  than  $90,000. 

"It  is  probably  true,  as  contended  by  the  opponents  of  the  increase, 
that  the  company's  plant  as  a  whole  did  not  cost  this  sum  of  money. 
We  see  no  reason  w4iy  the  Culpeper  Telephone  Company  should  not 
profit  by  increasing  property  values  in  normal  times  just  as  the 
owners  of  farm  and  residence  property  in  Culpeper,  Orange,  Madi- 
son, and  Rappahannock  counties  profited  by  increases  in  value  during 
the  years  1901  to  1916.  The  Commission  no  longer  uses  the  capital- 
ization of  utilities  in  making  rates  for  service.  The  argument  of  the 
opponents  in  this  case  is  that  if  the  capitalization  of  the  Culpeper 
Telephone  Company  were  $100,000  and  the  plant  worth  $50,000,  the 
company  would  expect  to  earn  returns  on  its  capital.  The  answer  is 
that  the  Commission  would  not  allow  it.  We  would  limit  its  returns 
to  the  $50,000  represented  by  the  property  actually  used  in  the  ser- 
vice of  the  public,  regardless  on  the  one  hand  of  unwise  investments, 
watered  stock,  or  improper  financial  transactions,  and  on  the  other 
hand  of  the  fact  that,  as  in  this  instance,  the  company's  capital  stock 
and  bonded  indebtedness  are  greatly  less  than  the  existing  value  at 
normal  pre-war  prices  of  the  property  it  has  accumulated," 

•      WASHINGTON 
310 — Valuation 

City  of  Monroe  v.  Monroe  Water  Company,  Investigation  of  the  Value 
of  the  Company's  Property.  Decision  of  the  Washington  Public  Ser- 
vice Commission,  Fixing  a  Valuation  To  be  Used  as  a  Basis  For  Rate 
Making.     May  29,  1920. 

This  proceeding  was  instituted  for  the  purpose  of  determining  the  value 
of  the  Monroe  Water  Company's  property  devoted  to  public  use,  also 
for  the  purpose  of  investigating  the  rates  and  service  of  said  company. 

The  Commission  is  unable  to  determine  the  original  cost  of  construc- 
tion as  the  records  and  vouchers  covering  the  construction  period  have 
not  been  found  and  no  reliable  information  as  to  the  original  expendi- 
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tures  has  been  available.  The  purchase  price  paid  to  the  Monroe  Water 
and  Light  Company  for  this  property  was  $30,000,  and  the  amount  ex- 
pended in  additions  to  plant  since  such  purchase  and  up  to  December 
31,  1919,  as  nearly  as  can  be  determined,  is  $9,987.35,  the  entire  amount 
of  which  has  been  charged  to  construction  account. 

The  cost  of  reproducing  the  properties  of  the  respondent  used  and 
useful  in  the  public  service  in  the  State  of  Washington,  as  of  December 
31,  1919,  based  on  1919  prices,  is  $92,575. 

The  cost  of  reproducing  said  properties  as  of  December  31,  1919,  based 
on  1915  prices,  is  $49,210. 

The  cost  of  reproducing  said  properties,  1919  prices,  less  accrued  de- 
preciation estimated  at  25%,  is  $69,431. 

The  cost  of  reproducing  said  properties,  1915  prices,  less  accrued  de- 
preciation, estimated  at  25%,  is  $36,908. 

The  Commission  says : 

"It  has  been  the  desire  of  this  Commission  in  valuation  proceedings 
to  endeavor  to  fix  a  valuation  that  represents  the  reasonable  and 
proper  cash  expenditure  necessary  to  provide  facilities  and  service  of 
the  utility  under  investigation.  In  arriving  at  this  amount  the  records 
of  the  company  usually  disclose  the  book  cost  of  the  property  in  a 
fairly  accurate  and  reliable  manner.  It  has  also  frequently  happened 
that  a  fairly  close  agreement  could  be  established  between  the  'book 
cost'  of  the  property  and  the  'cost  of  reproduction'  based  on  normal 
prices.  In  the  present  case  it  has  been  impossible  to  obtain  the  book 
cost  above  referred  to.  The  cost  of  reproduction,  1915,  prices,  is 
probably  the  best  measure  of  the  cash  investment.  This  amount  is 
$49,210.00.  This  amount  represents  with  fair  accuracy  the  cost  of 
construction  of  that  part  of  the  plant  built  prior  to  1917,  but  it  does 
not  make,  any  allowance  for  increased  cost  of  the  portion  of  the  plant 
constructed  during  the  years  1917,  1918  and  1919.  By  adding  to 
that  figure,  $49,210,  the  increased  cost  over  the  1915  prices  of  such 
portions  of  the  plant  as  were  constructed  since  1915,  we  will  have  as 
accurately  as  can  be  determined  the  actual  investment  of  the  company 
upon  which  it  should  be  entitled  to  make  an  earning.  This  computa- 
tion gives  a  total  of  $51,282,  which  is  our  estimate  of  the  actual  cash 
investment  in  the  plant. 

"Counsel  for  the  complainant  takes  the  position,  as  we  understand  it, 
that  we  should  not  go  behind  the  $30,000  purchase  price  paid  for  the 
then  existing  plant  in  1914,  holding  that  the  $30,000  established  the 
value  at  that  time.  We  cannot  see  our  way  clear  to  adopt  the  price 
paid  as  a  basis  for  rate  making  in  all  cases.  If  an  investigation  shows 
that  the  price  paid  was  the  actual  value  of  the  property  purchased,  it 
could  then  be  adopted  as  a  rate  base.  We  have  frequently  found, 
however,  that  the  price  paid  was  much  in  excess  of  the  actual  value 


17    Rate    Research  279 


of  the  property  purchased  and  have  therefore  decHned  to  adopt  the 
purchase  price  as  the  base  for  rate  making.  By  the  same  reasoning 
we  must  dechne  to  accept  as  a  rate  base  a  purchase  price  which  is 
less  than  the  actual  value  of  the  property  purchased.  We  think  the 
evidence  is  conclusive  that  the  property  was  worth  more  than  $30,000 
at  the  time  of  its  purchase  by  Mr.  Marshall.  To  accept  the  purchase 
price  whether  greater  or  less  than  the  actual  value  of  the  property  as 
a  rate  base  would  encourage  improvidence  in  buying  and  discourage 
prudent  and  economical  investment. 

"Under  the  complainant's  theory  the  value  of  the  property  as  a  rate 
base  would  be  approximately  $40,000.  Under  the  respondent's 
theory  the  value  would  be  approximately  $85,000.  We  cannot  accept 
either  theory.  Respondent  through  his  counsel  argues  for  the  in- 
clusion of  a  franchise  value,  contending  that  the  franchise  was  pur- 
chased by  an  exacting  consideration,  namely,  that  of  free  hydrant 
rental,  or  more  properly  speaking,  fire  protection  service  and  free 
water  for  certain  other  municipal  purposes.  We  do  not  accept  the 
theory  that  this  consideration  gives  a  value  to  the  franchise  that 
should  be  included  in  the  rate  base.  The  consideration  for  such  a 
franchise  is  paid  by  the  consumers  of  the  utility  and  if  a  portion  of 
the  service  rendered  to  municipality  is  not  paid  for  by  the  city  as  a 
corporation,  it  must  be  made  up  by  patrons  of  the  utility  in  general. 
Such  a  franchise  should  therefore  not  be  treated  as  an  item  to  be 
included  in  the  valuation  of  the  company's  property,  but  as  a  factor 
to  be  taken  into  consideration  in  determining  the  rates  to  be  allowed 
the  utility.  A  water  company  that  is  required  to  give  free  fire  pro- 
tection service  must  install  larger  mains,  greater  pumping  capacity 
and  greater  storage  capacity  than  would  otherwise  be  necessary  for 
furnishing  of  purely  domestic  water  service.  These  additions  to 
facilities  made  necessary  by  such  free  service  are  included  in  the 
valuation  of  the  property  of  the  utility  and  would  necessarily  be 
reflected  in  any  rate  base  that  the  Commission  may  fix. 

"From  all  of  the  evidence  and  a  consideration  of  the  various  ele- 
ments to  which  we  have  referred,  we  find  that  the  value  of  all  the 
property  of  this  company,  used  and  useful,  in  the  convenience  of  the 
public  service  in  the  State  of  Washington,  is  $51,282,  as  a  base  for 
rate  making." 

IDAHO 

224.5 — Rates  Fixed  by  Contract 

Clearwater  Telephone  Lines,  Application  For  Authority  to  Increase 
Rates.  Decision  of  the  Idaho  Public  Utilities  Commission,  Granting  an 
Increase.     June  30,  1920. 

The  Clearwater  Tele]:>hone  Company  filed  an  application  for  authority 
to  make  certain  increases  in  rates  and  charges  for  telephone  services 
alleging  that   the  present  revenues   are   insufiicint   to  pay   interest  on 
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the  investment  after  caring  for  operating  expenses  and  other  charges 
to  income. 

The  Village  of  Orofino  intervened  and  protested  against  the  allowance 
of  any  increase  in  rates  or  charges,  principally  on  the  ground  that  the 
ordinance  under  which  applicant  is  operating  in  said  village  provides 
that  no  increase  in  existing  rates,  being  the  rates  established  by  said 
ordinance  and  which  were  in  effect  at  the  time  the  Public  Utilities 
Commission  was  created,  should  be  made  until  a  total  of  at  least  250 
bona  fide  subscribers  were  served  by  applicant  within  the  village 
limits. 

The  Commission  says : 

"The  question  as  to  whether  or  not  Commissions  may  authorize  an 
increase  in  rates  contrary  to  franchise  provisions  has  been  before 
practically  all  the  Commissions  of  the  United  States,  and  with  few 
exceptions  there  is  a  unanimity  of  opinion  throughout,  not  only  by 
the  Commissions  but  also  by  the  courts,  both  state  and  federal,  which 
have  passed  upon  this  question,  to  the  effect  that  a  contract  entered 
into  before  or  since  the  adoption  of  the  Public  Utilities  Act  is  not 
binding  upon  the  Commission  if  the  rates  therein  contained  are  un- 
just, illegal,  excessive,  discriminatory  and  cast  an  undue  burden  upon 
any  of  the  other  users. 

"The  Commission  of  the  State  of  Idaho  has  passed  upon  this  matter 
in  the  case  of  Taylor  vs'.  Northwest  Light  &  Water  Company,  P.  U. 
R.  1916A,  372,  at  page  396,  in  connection  with  electric  energy  fur- 
nished under  and  by  virtue  of  special  contracts  that  had  been  in 
effect  for  a  long  time  prior  to  the  passage  of  the  Public  Utilities  Act. 

"Also  in  the  case  of  Sandpoint  Water  &  Light  Company  vs.  Hum- 
bird  Lumber  Company,  P.  U.  R.  1918B,  535,  the  Commission  or- 
dered the  cancellation  of  certain  contracts  carrying  rates  in  conflict 
with  the  rates  established  by  the  Commission,  stating  that  the  right  to 
so  change  contract  rates  was  sustained  by  the  authorities,  but  that  it 
has  no  jurisdiction  as  to  any  matters  in  such  contracts  other  than 
those  affecting  rates.  The  Commission  came  to  a  similar  conclusion 
in  Sandpoint  Water  &  Light  Co.  vs.  Sandpoint,  P.  U.  R.  1918F,  7Z7 , 
which  case  went  to  the  Supreme  Court  of  the  State  of  Idaho, 
which  sustained  the  Public  Utilities  Commission  as  lo  the  right  of 
the  Commission  to  change  rates  previously  specified  in  a  franchise, 
as  follows : 

"  'The  franchise  must  therefore  be  held  to  have  been  granted  and 
accepted,  subject  to  the  right  of  the  State  any  time  to  exercise  its 
reserve  police  power  in  the  matter  of  regulating  rates.' 

"Sandpoint  Water,  etc.  Co.,  Ltd.,  vs.  Sandpoint,  31  Ida.  498:  173 
Pac.  972. 

"In  some  of  the  earlier  opinions  of  New  Jersey's  Public  Utilities 
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Commission,  that  body  seemed  to  infer  that  a  contract  entered  into 
prior  to  the  passage  of  the  UtiUties  law  could  not  be  changed  by  the 
Commission  because  the  Act  was  prospective  in  its  scope  and  not 
retrospective.  The  later  decisions  of  that  Commission,  however,  have 
seemed  to  revert  to  the  more  common  point  of  view,  namely:  that 
a  contract  or  a  franchise  made  either  before  or  after  the  passage  of 
the  Act  was  made  subject  to  the  reserved  power  of  the  State  to 
regulate  rates,  and  even  though  such  power  had  never  been  exercised, 
when  the  State  saw  fit  to  exercise  it,  neither  the  Constitution  of  the 
United  States  nor  the  constitution  of  the  state  prohibited  a  change  in 
such  rates  if  it  was  found  that  such  rates  were  unreasonably  dis- 
criminatory. 

"Some  of  the  more  important  cases  sustaining  the  conclusions 
reached  herein  are  as  follows :  Marquis  v.  Polk  County  Telephone 
Co.,  (Neb)  P.  U.  R.  1915C,  140. 

"The  Arizona  Commission,  under  a  statute  practically  the  same  as 
the  Idaho  Statute,  has  adopted  the  same  view  in  Tempe  vs.  Mountain 
States  Telephone  &  Telegraph  Company,  P.  U.  R.  191 5D,  716. 

"The  California  Commission,  in  the  case  of  Hollister  v.  Hollister 
Water  Company,  P.  U.  R.  191 5D,  626,  has  well  stated  the  rule  as 
follows: 

"  'The  California  Commission  has  power  to  prescribe  a  charge  to  be 
paid  by  municipalities  for  water  for  fire  protection  purposes,. although 
the  franchise  ordinance  under  which  the  water  company  was  operat- 
ing provided  that  the  City  should  always  have  water  free  for  fire 
protection  purposes.' 

Also  in  the  case  of  Re  Lake  Hemet  Water  Company,  P.  U.   R^ 
1917A,  458: 

"  'The  fixing  of  rates  by  the  California  Commission  different  from 
those  prescribed  in  service  contracts  does  not  deprive  rate  payers  of 
property  without  due  process  of  law,  or  impair  the  obligations  of  the 
contracts,  in  violation  of  provisions  of  the  state  and  Federal  con- 
stitutions, since  the  contracts  are  subject  to  the  reserved  power  of  the 
state  to  alter  or  amend  in  the  exercises  of  the  power  to  regulate 
public  utilities.' 

Kansas  has  followed  the  same  rule : 

"  'Franchise  ordinances  requiring  gas  companies  to  furnish  service 
free  to  cities  in  consideration  for  use  of  the  streets  do  not  interfere 
with  the  power  of  a  Public  Service  Commission  to  fix  proper  rates 
therefor,  since  such  ordinances  are  not  contracts  protected  against 
impairment  bv  the  provisions  of  No.  10  of  the  Federal  Constitution. 
Landon  v.  Lawrence  (Kan.)  P.  U.  R.  191 5E,  763. 
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"The  Wisconsin  Railroad  Commission,  in  answer  to  the  same  ques- 
tion raised  herein,  stated  as  follows : 

"  *A  city,  by  entering  into  an  ordinance  contract  with  a  street  railway 
company  whereby  the  latter  was  empowered  to  charge  a  5  cent  fare, 
does  not  abrogate  the  right  of  the  legislature  acting  directly  or 
through  the  Railroad  Commission  to  exercise  the  function  of  regu- 
lating rates  whenever  it  is  deemed  proper  to  assert  it.'  Duluth  Street 
Railway  Company  v.  Railroad  Commission.  P.  U.  R.  191 5D,  192. 
152,  N.  W.  887.    '(Wisconsin.)  w 

"  'The  Commission  is  not  estopped  to  change  or  alter  a  contract  rate 
merely  because  it  has  allowed  such  contract  to  go  into  effect.'  Re 
Arizona  Gas  &  Electric  Co.  (Ariz.)  P.  U.  R.  1919D,  666. 

"Our  conclusion,  therefore,  is  that  the  Commission  has  absolute 
jurisdiction  to  investigate  and  determine  the  reasonableness  of  any 
rate  fixed  by  a  contract  or  a  franchise  entered  Into  either  before  or 
after  the  passage  of  the  Public  Utilities  Act,  and  change  the  same  if 
it  thinks  best." 

ARKANSAS 

781 — Adequacy  of  Service 

H.  S.  Loretz,  et  al.  v.  Chicago,  Rock  Island  &  Pacific  Railway  Com- 
pany, Complaint  Against  Inadequacy  of  Service.  Decision  of  the 
Arkansas  Corporation  Commission,  Ordering  the  Company  to  Furnish 
Adequate  Service.    June  4,  1920. 

The  complainants  filed  with  the  Commission  a  petition  to  the  effect  that 
Des  Arc,  Arkansas,  was  suft'ering  from  an  unreasonable  curtailment 
of  passenger  and  freight  service  over  the  Des  Arc-Searcy  Branch  by 
the  Chicago,  Rock  Island  &  Pacific  Railway  Company. 

The  Commission  says : 

"Upon  the  record  In  this  case,  the  Commission  concludes  that  it 
would  be  justified  In  finding  that  the  present  train  service  given  Des 
Arc  by  the  Chicago,  Rock  Island  &  Pacific  Railway  Company  is  in- 
sufficient and  inadequate.  Section  10  of  the  Act  creating  the  Com- 
mission provides : 

"  Tf,  in  the  judgment  of  the  Commission,  any  railroad  corporation 
or  street  railroad  corporation  does  not  run  trains  enough  or  cars 
enough  or  possess  or  operate  motive  power  enough  reasonably  to  ac- 
commodate the  traffic,  passenger  and  freight,  transported  by  or 
offered  for  transportation  to  it,  or  does  not  run  its  trains  or  cars  with 
sufficient  frequency  or  at  reasonable  or  proper  time,  having  regard 
to  safety,  or  does  not  run  any  train  or  trains,  car  or  cars,  upon  a 
reasonable  time  schedule  for  the  run,  the  Commission  shall,  after 
a  hearing,  either  on  its  own  motion  or  after  complaint,  have  power  to 
make  an  order  directing  any  such  railroad  corporation  or  street  rail- 
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road  corporation  to  increase  the  number  of  its  trains  or  of  its  cars 
or  its  motive  power  or  to  change  the  time  for  starting  its  trains  or 
cars  or  to  change  the  time  schedule  for  the  run  of  any  train  or  car 
or  make  any  other  suitable  order  that  the  Commission  may  determine 
reasonably  necessary  to  accommodate  and  transport  the  traffic,  pas- 
senger or  freight,  transported  or  offered  for  transportation.' 

"Under  the  power  of  regulation  a  state  may  require  carriers  to  pro- 
vide reasonable  and  adequate  facilities  to  serve  not  only  the  local 
necessities,  but  the  local  convenience,  of  the  communities  to  which 
they  are  directly  tributary. 

"  'Lake  Shore  &  M.  S.  R.  Co.  v.  Ohio,  173  U.  S.  285,  43  L.  ed.  702, 
19  Sup.  Ct.  Rep.  465 ;  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Illinois,  177 
U.  S.  514,  44  L.  ed.  868,  20  Sup.  Ct.  Rep.  722;  Atlantic  Coast  Line 
R.  Co.  v.  North  Carolina  Corp.  Commission,  206  U.  S.  1,  51  L.  ed. 
933,  27  Supt.  Ct.  Rep.  585 ;  Missouri  P.  R.  Co.  v.  Kansas.  216  U.  S. 
262,  54  L.  ed.  472.  30  Sup.  Ct.  Rep.  330 ;  Chicago,  B.  &.  Q.  R.  Co.  v. 
Railroad  Commission,  237,  U.  S.  220,  59  L.  ed.  926,  P.  U.  R.  191 5C, 
309,  35  Sup.  Ct.  Rep.  560 ;  and  such  regulation  may  extend  in  a 
proper  case  to  requiring  the  running  of  trains  in  addition  to  those 
provided  by  the  carrier,  even  where  this  may  involve  some  pecuniary 
loss.  Atlantic  Coast  Line  R.  Co.  v.  North  Carolina  Corp.  Com- 
mission, 206  U.  S.  1,  51  L.  ed.  933,  27  Sup.  Ct.  Rep.  585;  and  Mis- 
souri P.  R.  Co.  v.  Kansas,  216  U.  S.  262,  54  L.  ed.  472,  30  Sup.  Ct. 
Rep.  330.' 

"In  this  case  it  appears  that  there  is  only  one  passenger  train  each 
way  per  day  and  that  it  arrives  at  Des  Arc  at  an  exceedingly  incon- 
venient time.  The  incoming  train,  which  carries  practically  all  of  the 
express  and  mail,  gets  to  Des  Arc  about  6:55  in  the  afternoon,  too 
late  for  the  delivery  of  express  that  day  and  too  late  for  the  delivery 
of  money  consigned  to  the  banks  of  Des  Arc.  It  was  testified  to  that 
the  failure  of  the  railway  company's  office  to  remain  open  so  as  to 
deliver  money  to  the  banks  is  a  matter  of  great  inconvenience  to  the 
business  interests  of  the  city  of  Des  Arc. 

"In  the  case  of  State  vs.  Great  Northern  R.  Co.,  P.  U.  R.  1915D, 
page  467,  the  Supreme  Court  of  Minnesota  said:  'Pecuniary  loss 
or  profit  to  the  carriers  is  important,  but  not  the  only  criterion  of 
adequate  and  just  service.  The  question  of  reasonableness  is  to  be 
determined  by  the  condition  of  the  interest  both  of  the  carriers  and 
of  the  public' 

"The  Washington  Public  Service  Commission  in  the  case  of  the 
Puget  Sound  Traction,  Light  &  Power  Company,  P.  U.  R.  191 5B. 
page  799,  spoke  as  follows :  'The  duty  imposed  upon  common  car- 
riers by  the  Washington  statute  *  *  *  to  render  adequate  and  suffi- 
cient service  in  the  transportation  of  passengers,  is  not  dependent  on 
the  ability  of  the  carrier  to  earn  a  return  upon  its  investment.' 
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"The  Supreme  Court  of  our  own  state,  in  the  case  of  Rowland  v. 
Saline  River  R.  Co.,  188  S.  W.,  page  696,  made  the  following  state- 
ment :  'The  fact  that  the  order  of  the  Railroad  Commission  com- 
pelling the  operation  of  one  train  each  way  daily  over  the  railroad  is 
likely  to  cause  pecuniary  loss  to  the  carrier,  is  not  in  itself  sufficient 
to  make  the  order  arbitrary  or  unreasonable,  but  it  is  a  circumstance 
to  be  considered.' 

"The  New  York  Public  Service  Commission,  in  the  case  of  re 
Long  Island  R.  Co.  P.  U.  R.  1919E,  page  285,  spoke  as  follows: 
'The  mere  fact  that  the  passenger  traffic  of  a  branch  line  taken  by 
itself  is  unprofitable  does  not  justify  the  railroad  company  in  dis- 
continuing it.' 

"It  would  appear  from  a  careful  analysis  of  the  testimony  offered  in 
this  case  that  the  business  given  the  railroad  at  Des  Arc  is  gradually 
increasing  from  month  to  month.  There  is  no  showing  here  that  the 
cost  of  the  operation  of  an  additional  train  will  be  more  than  the 
earnings  of  this  particular  line  afford  the  company.  In  fact  there  is 
every  indication  that  if  economically  operated,  additional  train  can 
be  made  to  pay  on  this  branch  operating  between  Des  Arc  and  Mesa 
or  Des  Arc  and  DeValls  Bluff.  An  order  requiring  the  operation  of 
an  additional  train  will  issue." 

REFERENCES 

RATES^ 
410 — Cost  of  Service 

Analysis  of  Costs  Applicable  to  A  Service  Charge,  by  F.  C.  Freeman. 
Pamphlet  4  pages. 

The  purpose  of  this  pamphlet  is  to  place  before  the  gas  utilities  and  public  an 
original  method  by  which  they  may  determine  the  cost  of  service  to  various 
classes  of  consvuners.  The  information  given  herein  specifically  applies  to  the 
Providence  Gas  Company  (April-»May,  1920),  but  each  utility  can  readily  apply 
the  ideas  to  its  own  situation.  It  is  hoped  that  the  thoughts  contained  herein 
will  be  of  benefit  both  to  the  public  and  the  utilities  by  showing  them  an  analysis 
of  costs  and  the  relation  of  each  consumer  to  such  costs  of  service. 

"It  is  to  be  expected  that  those  consumers  who  have  been  paying  for  less 
than  they  should  will  protest  against  a  service  charge  rate.  They  have  been 
paying  less  than  they  should  ever  since  the  gas  industry  was  established.  It 
is  a  fair  statement  that  not  one  of  them  realizes  that  this  is  so.  So  it  is  no 
wonder  that  they  will  complain  when  they  are  requested  to  pay  a  little  more 
toward  their  fair  share  of  costs.  Policy  and  equity  are  opposed,  but  eventually 
if  the  gas  industry  is  to  survive  there  must  be  but  one  result,  and  that  is, — 
Rate  without  Discrimination — Fair  to  All.  *  *  * 

"With  the  establishment  of  rates  by  which  the  consumer  would  carry  his  fair 
share  of  costs  or  would  more  nearly  bear  such  costs,  it  will  be  found  that 
low  rates  will  be  established  for  the  large  user  of  gas.  In  the  popular  mind 
there  is  the  feeling  that  the  gas  industry  is  being  driven  out  by  electric 
competition.  This  tendency  would  most  emphatically  not  be  so_  if  equitable 
rates  were  established  in  the  gas  field ;  under  proper  rates  it  is  the  belief 
of  the  writer  that  the  growth  will  be  greater  than  ever  before.     Low  B.  t  u. 
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gas,  high  pressure  distribution  and  proper  rates  will  secure  the  future  growth 
of  the  gas  industry. 

"In  the  analysis  of  costs  the  demand  for  gas  by  each  class  of  consumer  has 
been  taken  as  the  average  monthly  use  during  the  year.  It  is  recognized  that 
such  use  of  the  monthly  average  is  not  strictly  proper  as  it  costs  more  to 
serve  a  consumer  who  uses  12M.  c.  f.  all  in  one  month  of  the  year  than  it 
does  the  consumer  who  uses  IM.  c.  f.  per  month  for  each  of  the  twelve 
months  of  the  year,  but  the  method  employed  in  the  analysis  of  this  pamphlet 
may  be  adapted  to  an  hourly,  weekly  or  monthly  actual  demand  if  the  reader 
desires  to  do  so." 

COURT  DECISION  REFERENCES 

224.5 — Rates  Fixed  by  Contract 

Suburban  Water  Company  v.  Borough  of  Oakmont.  Decision  of  the 
Pennsylvania  Supreme  Court.     June  26,  1920. 

The  Suburban  Water  Company  had  furnished  water  to  the  Borough  of  Oakmont 
for  fire  protection  since  1893.  It  filed  its  schedule  with  the  Public  Service 
Commission  March  1,  1918,  which,  after  due  advertising,  was  to  become  effective 
April  1,  1918.  The  "Borough  filed  a  complaint  to  the  rates  there  set  forth,  but 
continued  to  receive  and  use  appellant's  commodity,  and,  when  sued  for  the 
price  thereof,  refused  to  pay,  setting  up  as  a  defense  that  no  contract  with  the 
municipality  for  this  service  had  been  approved  by  the  Public  Service  Com- 
mission ;  and  that  no  contract  had  been  secured  as  required  by  the  borough 
code.  A  demurrer  to  defendant's  statement  having  been  filed,  the  court  below, 
on  consideration  of  the  matter,  held  the  borough's  position  well  founded  and 
directed  judgment  to  be  entered  in  its  favor;  from  this  the  Suburban  Water 
Company  has  appealed. 

The  Court  says : 

"The  Public  Service  Law  does  not  recognize  any  right  to  change  a  rate  other 
than  a  published  tariff  rate,  either  in  an  individual  or  a  municipality ;  the 
rate  is  at  all  times  subject  to  the  determination  of  the  commission  that  it  is 
just  and  reasonable,  and  it  may  be  changed  by  the  utility  in  the  manner 
prescribed  by  law.  A  conviction  for  charging  a  rate  different  from  the 
tariff  will  be  sustained,  although  the  contract  rate  was  the  tariff  rate  at 
the  time  of  the  contract :  Armour  Packing  Company  v.  U.  S.  209  U.  S. 
56,  81.  One  rate  is  to  be  changed  and  that  is  the  one  fixed  and  published 
in  the  manner  pointed  out  in  the  statute  and  subject  to  change  in  the  only 
way  open  by  the  statute:  See  I.  C.  C.  v.  Chicago  &  G.  W.  R.  R.,  209  U.  S.  108. 
'When  once  lawfully  published,  a  rate,  so  long  as  it  remains  uncanceled,  is 
as  fixed  and  unalterable,  either  by  the  shipper  or  by  the  carrier,  as  if  that 
particular  rate  had  been  established  by  special  act  of  Congress.'  C.  R.  R.  Co. 
of  N.  J.  V.  Mauser,  241  Pa.  603,  606.  The  same  may  be  said  of  rates  of 
public  utility  companies  of  the  State,  filed  and  published  as  required  by  law. 

"Where  rates  have  been  complained  against,  either  before  or  after  they 
become  effective,  the  commission  has  power,  by  general  rule  or  special  order, 
to  require  the  utility  to  furnish  its  consumers  or  patrons  a  certificate  or 
other  evidence  of  'payment  made  by  them  in  excess  of  the  prior  established 
rate,'  and,  upon  petition  after  final  order,  may  make  a  further  order  of 
reparation  directing  payment  to  the  consumer  of  any  damage  sustained  by 
him  in  consequence  of  the  payment  of  any  unjust  or  unreasonable  rate.  The 
utility  may  not  of  its  own  motion  have  an  affirmative  order  approving  its 
rates ;  for  nowhere  in  the  act  is  such  authority  given.  The  act  was  intended 
to  prevent  ex  parte  approvals  having  the  effect  of  contested  approvals,  and 
the  only  method  to  test  the  reasonableness  of  a  rate  is  by  complaint  filed,  as 
was  done  in  this  case,  or  by  proceedings  on  the  part  of  the  commission  of 
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its  own  motion.  While  the  investigation  as  to  reasonableness  of  a  rate 
under  complaint  is  pending,  'the  rate  to  be  charged  *  *  *  is  the  one  fixed 
and  published  in  the  manner  pointed  out  in  the  statute  and  subject  to  change 
in  the  only  way  open  by  the  statute :'  Armour  Packing  Co.  v.  U.  S.  supra. 
It  is  the  effective,  collectible  and  sueable  rate,  duly  published  as  required 
by  the  act,  and  remains  as  such,  governing  the  charges  to  be  made  pending 
the  investigation  until  the  commission  'shall  determine  and  prescribe  by  a 
specific  order  the  maximum,  just,  due,  equal  and  reasonable  rate  *  *  *  ^q 
be  thereafter  established,  demanded,  exacted,  charged  or  collected' :  section  3, 
article  V  supra.  It  is  at  this  point,  on  petition  for  reparation,  that  any 
injustice  done  to  consumers,  pending  investigation,  may  be  worked  out;  but 
the  proceeding  throughout  the  act  in  this  respect  deals  with  the  subject  of 
rates  and  its  allied  practices  and  regulations.     It  does  not  deal  with  contracts. 

"It  is  contended,  however,  that  while  this  may  be  true  as  to  domestic  and 
industrial  concerns,  it  is  not  true  as  to  municipalities  for  the  reason  that  the 
Borough  Code,  as  amended  by  the  Act  of  1917,  declares  how  boroughs  may 
provide  a  supply  of  water,  and  that  section  II.  article  III,  of  the  Public 
Service  Act  prescribes  how  contracts  with  municipalities  may  be  made  valid. 
The  Borough  Code  specifically  excepts  provisions  of  the  Public  Service  Act : 
'Nothing  in  this  act  shall  be  construed  to  repeal  any  of  the  provisions  of 
the  Public  Service  Law';  if  it  did  not,  what  we  later  say  on  this  subject 
in  discussing  section  II,  Article  III,  would  apply.  T+iis  section  reads  as 
follows :  'No  contract  or  agreement  between  any  public  service  company  and 
any  municipal  corporation  shall  be  valid  unless  approved  by  the  commission : 
Provided,  that,  upon  notice  to  the  local  authorities  concerned,  any  public 
service  company  may  apply  to  the  commission,  before  the  consent  of  the  local 
authorities  has  been  obtained,  for  a  declaration  by  the  commission  of  the 
terms  and  conditions  upon  which  it  will  grant  its  approval  of  such  contract  or 
agreement  if  at  all.'  This  section  does  not  control  for  the  following  reasons : 
The  contract  therein  contemplated  does  not  embody  a  charge  for  service  fixed 
under  an  cfifectivc  rate  :  By  the  terms  of  the  Public  Service  Law,  such  rates 
have  a  legislative  approval  until,  by  the  procedure  therein  determined,  a  differ- 
ent standard  of  charge  shall  be  established.  It  will  scarcely  be  contended  a 
rate  fixed  for  a  given  quantity  of  water  or  service  is  a  contract,  or  that  when 
a  consumer  uses  it,  there  is  nothing  more  than  a  mere  bargain  and  sale  at 
a  price  fixed  according  to  law.  While  the  language  of  the  first  part  of 
section  II  is  quite  broad,  and  ordinarily  would  include  implied  contracts,  of 
which  a  bargain  and  sale  may  be  said  to  be  one,  when  it  is  read  with  the 
proviso  that  follows,  it  is  clear  it  had  no  relation  to  such  transaction  or 
sale.  How  can  a  legislatively  fixed  rate  be  the  subject  of  'terms  and  con- 
ditions,' to  receive  the  consent  of  the  local  authorities?  When  you  read 
the  first  part  of  this  section  with  the  latter  part  (they  must  both  have 
reference  to  the  same  character  of  contract),  the  use  of  the  words  'terms 
and  conditions'  shows  that  'contract'  does  not  relate  to  a  purchase  of  water, 
or  the  like,  at  a  price  fixed  in  the  method  prescribed  by  the  act ;  but  pertains 
to  contracts  involving  more  than  rate  fixing,  contemplating  such  which 
require,  in  the  exercise  of  a  deliberate,  discretionary  power,  the  consent  of 
the  municipality,  as,  for  illustration,  contracts  guaranteeing  quantity,  time 
pressure,  minimum  requirement,  to  be  paid  for  whether  used  or  not  and 
many  other  matters  where  the  rate  may  be  the  consideration.  Rate  making 
by  a  public  service  company  involves  no  element  of  consent  by  a  municipality 
when  made;  like  any  other  consumer  it  may  file  a  complaint  if  aggrieved. 
The  contracts  mentioned  in  section  II  are  such  which  must  meet  investigation 
in  the  special  manner  pointed  out  by  the  act,  and,  if  approved,  receives  from 
the  commission  a  certificate  of  public  convenience,  as  provided  by  sections  18 
and  19,  article  V,  P.  L.  1414  and  1415  of  this  act.  'When  application  shall 
be  made  to  the  commission  by  any  public  service  company  for  any  approval 
under  any  of  the  provisions  of  this  act  *  *  *  such  approval  *  *  *  shall  be 
given  *  *  *  when  the  commission  shall  determine  that  the  granting  or  approval 
of  such  application  is  necessary  for  the  service,  accommodation,  convenience 
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or  safety  of  the  public'  It  is  scarcely  necessary  to  say  that  the  approval  of 
a  rate  is  not  necessary  to  any  matter  there  mentioned. 

"Moreover,  when  a  rate  becomes  effective,  it  is  a  rate  established  by  law.  It 
cannot  be  varied  by  the  parties  and  the  company  departs  therefrom  at  its 
peril.  Having  satisfied  every  requirement  of  the  act,  it  has  become  a  collect- 
ible, sueable  rate  until  it  is  set  aside  in  the  method  provided  in  the  act.  It 
is,  therefore,  for  the  time  being,  a  legislative  rate.  It  clearly  was  not  the 
intention  to  include  the  'furnishing  of  all  such  service  at  prices,  charges  or 
rates'  efifective  and  collectible  on  all  patrons  alike,  under  such  legislative  rate 
to  a  further  revisory  control  in  municipalities  in  that  it  must  consent,  thus 
tending  to  destroy  the  scheme  of  the  act  on  this  subject. 

"It  was  stated  at  the  argument,  and  noted  in  the  papers,  this  company  had 
supplied  the  borough  with  water  since  1893.  It  is  entitled  to  the  benefit  of  the 
presumption  that  all  things  were  done  as  directed  by  law,  and  it  would  be 
fair  to  assume  this  furnishing  was  by  a  contract  in  existence  when  the  change 
of  rates  was  made  in  1918;  and,  while  we  have  held  that  the  acts  of  public 
service  companies,  under  the  Public  Service  Laws,  supersede  the  act  of  these 
companies  with  their  patrons  when  they  are  in  conflict,  it  is  not  exactly 
correct  to  say  the  entire  contract  is  annulled.  It  may  still  be  a  contract 
between  the  parties,  modified  or  enlarged  by  the  acts  of  either  the  company 
or  the  commission,  under  the  Public  Service  Law,  and  if  the  consumer  sees 
fit  to  recognize  a  change,  it  is  still  a  contract.  All  public  service  contracts 
are  viewed  in  the  light  of  having  been  made  with  an  implied  provision  that 
the  rate  named  therein  is  subject  to  change,  according  to  law,  so  as  to  keep 
it  reasonable  and  non-discriminatory  at  all  times :  Pinney  &  Boyle  Co.  v. 
Los  Angeles  Gas  &  Electric  Company  (Cal.),  L.  R.  A.  1915C  282,  287,  where 
it  is  stated  that  'it  will  be  conclusively  presumed  that  the  parties  contracted 
in  contemplation  of  the  power  of  the  proper  board  or  tribunal  to  fix  the  rate 
in  every  case  where  such  power  exists  and  may  have  been  thereafter  legally 
exercised' :  citing  Louisville  &  N.  R.  Co.  v.  Mottley,  210  U.  S.  467,  34,  L.  R.  A. 
(N.  S.)  671;  Seattle  v.  Hurst,  50  Wash.  424,  18  L.  R.  A.  (N.  S.)  168; 
Portland  R.  Light  &  P.  Co.  v.  R.  R.  Com.  56  Cr.  468 ;  Knoxville  Water  Co.  v. 
Knoxville,  189  U.  S.  434;  Buflfalo  East  Side  R.  R.  Co.  v.  Buffalo  Street 
R.  R.  Co.  Ill  N.  Y.  132,  2  L.  R.  A.  384.  All  the  remaining  provisions  of  the 
contract  remain  in  full  force  as  against  the  parties  thereto :  State  v.  Tampa 
Water  Co.,  56  Florida  858,  874,  19  L.  R.  A.  (N.  S.)  183,  189,  190.  Invalidity 
in  part  does  not  make  the  whole  contract  invalid :  'Winsor  v.  Com.  Coal  Co., 
63  Wash.  62,  33  L.  R.  A.  (N.  S.)  63;  Packard  v.  Byrd,  73  S.  C.  L.,  6  L.  R.  A. 
(N.  S.)  547;  Central  N.  Y.  T.  &  T.  Co.  v.  Averill,  199  N.  Y.  128,  32  L.  R.  A. 
(N.  S.)  494;  the  same  rule  was  applied  to  a  bill  of  lading  where  a  part  of 
it  became  invalid  by  operation  of  law ;  Whitmack  v.  C.  B.  &  Q.  Ry.  Co., 
82  Neb.  464,  19  L.  R.  A.  (N.  S.)  1011;  and  where  passes  have  been  declared 
illegal  the  carrier  which  had  agreed  to  give  them  in  consideration  of  the 
granting  of  the  right  of  way  was  permitted  to  retain  the  fruits  of  the 
contract:  Cowley  v.  N.  P.  Ry.  Co.,  68  Wash.  558;  41  L.  R.  A.  (N.  S.)  559; 
the  same  rule  was  applied  to  a  contract  with  a  gas  company ;  Birmingham, 
etc.,  Co.  v.  R.  C.  Pratt  (Ala.)  L.  R.  A.  1915  A  1208. 

"The  reason  for  this  rule  is  simple,  as  shown  by  the  many  cases  which  hold 
that  the  change  of  a  rate  fixed  by  contract  for  the  performance  of  service  by 
a  public  utility  company  does  not  impair  the  obligation  of  the  contract  under 
the  Constitution  of  the  United  States  and,  if  it  did,  the  change  would  be 
unlawful ;  Pinney  &  Boyle  Co.  v.  Los  Angeles  Gas  &  Electric  Co.,  L.  R.  A. 
1915,  C.  pp.  282,  287;  Knoxville  Water  Co.  v.  Knoxville,  189  U.  S.  434;  New 
Orleans  v.  New  Orleans  Water  Works  Co.,  143  U.  S.  79;  Wyandctte  County 
Gas  Co.  V.  Kansas,  231  U.  S.  622;  Benwood  v.  P.  S.  C.  (W.  Va.)  L.  R.  A. 
1915  C.  pp.  261,  273;  Browne  v.  Turner,  176,  Mass.  9;  Union  Drygoods  Co. 
V.  Georgia  Pub.  S.  Corporation,  83  S.  E.  946,  248  U.  S.  372;  Portland  R.  L.  & 
P.  Co.  V.  Portland,  200  Federal  890;  Bullard  v.  Northern  Pacific  Ry.  Co.,   10 
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Mont.  168 ;  Southern  Wire  Co.  v.  St.  Louis  Bridge  &  Tunnel  Railroad  Co., 
38  Mo.  191;  Fitzgerald  v.  Grand  Trunk  R.  R.  Co.,  63  Vermont  169;  and  see 
Foltz  V.  P.  S.  C,  72)  Pa.  Superior  Ct.  24,  The  contract  is  simply  modified 
or  reformed  so  as  to  include  for  the  time  being  the  new  rate  fixed  by  law. 
The  power  to  reform  contracts  of  this  kind  was  granted  under  the  act  of 
1874,  giving  the  courts  jurisdiction  over  rates;  Turtle  Creek  Borough  v. 
Pcnna.  Water  Co.,  243  Pa.  401,  408,  and  see  a  learned  discussion  of  the  efifect 
of  the  Turtle  Creek  case  in  S.  P.  Ry.  Co.  v.  S.  V.  Water  Co.,  L.  R.  A.  1917, 
pp.  680,  684. 

"Our  own  cases  and  those  from  other  jurisdictions  throughout  the  United 
States  hold  the  charge  in  rates,  so  as  to  make  them  reasonable  and  non- 
discriminatory, is  not  an  impairment  of  the  obligation  of  a  contract  to  be 
performed  by  a  public  utility  company.  It  is  beyond  the  power  of  the  con- 
tracting parties  to  fix  the  rates  permanently,  and  the  contract  remains  in  full 
force  and  effect,  binding  on  both  parties  as  long  as  obligation  is  unimpaired. 
See  opinion  of  Chief  Justice  Brown,  not  yet  reported,  wScranton  v.  P.  S.  C, 
for  a  discussion  of  the  theory  upon  which  this  principle  rests. 

"The  cases  of  V.  &•  S.  Bottle  Co.  v.  Mountain  Gas  Co.,  261  Pa.  523 ;  Leiper 
v.  B.  &  O.  R.  R.  Co.,  262  Pa.  328;  and  Central  R.  R.  of  N.  J.  v.  Mauser, 
241  Pa.  603,  do  not  in  any  way  affect  the  conclusion  just  reached.  In  these 
cases  this  court  held  that  an  illegal  rate  could  not  be  enforced,  and  decided 
nothing  inconsistent  with  our  present  decision.  These  rulings  are  in  perfect 
accord  with  the  cases  cited,  supra.  If  they  are  to  be  construed  to  support  a 
position  that  the  whole  contract  is  invalided  by  the  change  of  rate,  then  the 
obligation  of  the  contract  is  impaired  and  the  change  of  the  rate  is  unconsti- 
tutional. There  is,  however,  no  impairment  of  the  obligation,  but  merely  a 
fixing  of  the  rate  to  be  charged  for  the  service,  which  rate  could  only  be 
legally  fixed  by  the  parties  so  long  as  it  was  not  fixed  by  the  sovereign  power 
of  the  Commonwealth,  and  the  parties  are  presumed  to  have  included  this 
provision  in  their  contract. 

"But  whether  there  was,  or  was  not,  a  contract,  under  the  Public  Service 
Act,  when  the  Company  has  changed  a  rate  in  accordance  with  the  provisions 
of  the  law,  that  rate,  on  the  day  advertised,  is  an  effective  rate,  suable 
and  coUectilale,  and  it  is  not  governed  or  controlled  by  section  II  of  article 
III.  But  it  has  been  said,  if  we  permit  public  service  companies  to  collect 
rates  which  may  thereafter  be  determined  unreasonable,  the  interests  of 
the  municipality  may  be  jeopardized,  as  may  its  other  patrons,  in  that  they 
may  never  be  able,  because  of  the  company's  insolvency,  to  be  recouped  of 
excess  payments  thus  made.  As  the  case  is  now  presented,  it  is  sufficient 
for  us  to  say  there  is  no  allegation  that  this  company  is  not  financially 
responsible  for  any  damages  occasioned  by  the  excess  payments.  Under 
the  very  broad  powers  given  to  the  commission  by  section  27  of  article  V, 
the  commission  may  enforce,  execute  and  carry  out,  by  its  order,  all  the 
provisions  of  the  act  relating  to  the  duties  and  limitations  of  public  service 
companies,  including  the  obligation  to  make  reparation,  and  no  court  would 
think  of  declaring  an  act  of  the  commission  unjust  and  unreasonable  which 
would  require  from  a  public  service  company,  subject  to  the  commission's 
approval  a  bond  to  indemnify  its  patrons  against  loss  where  there  is  danger 
of  the  company's  insolvency.  We  propose  to  apply  the  spirit  of  such  an 
order  in  this  case.  The  court  below  was  in  error  in  holding  that  the 
Borough  Code  and  section  II  of  article  III,  controlled  the  question  before  it. 

"The  judgment  of  the  court  below  is  reversed  and  it  is  directed  that  judg- 
ment be  entered  for  plaintiff  unless  defendant  shall  within  ten  days  file 
an  affidavit  of  defense  to  the  merits  of  the  claim,  if  any  they  have. 
If,  upon  any  judgment  secured  by  plaintiff,  there  is  an  application  for  a 
mandamus  execution  to  enforce  payment,  this  process  will  be  under  the 
control  of  the  court." 
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COMMISSION  DECISIONS 

MONTANA 

300 — Investment  and  Return 

Helena  Light  &  Railway  Company,  Application  for  Authority  to  In- 
crease Its  Gas  and  Street  Railway  Rates.  Decision  of  the  Montana 
Public  Service  Commission,  Granting  an  Increase  in  Gas  and  Street 
Railway  Rates  and  a  Decrease  in  Electric  Rates.     May  10.  1920. 

Coincident  with  the  tiling  of  the  application  for  an  increase  in  street  car 
fares,  the  Helena  Light  and  Railway  Company,  on  Jtily  5.  1918.  filed 
with  the  Commission  a  separate  and  distinct  application  for  an  increase 
in  its  rates  for  gas,  alleging  that  "  *  *  *  by  reason  of  the  greatly  in- 
creased cost  of  maintenance  and  operation  and  likewise  by  reason  of  a 
loss  of  patronage  and  the  increased  price  per  ton  of  coal,  from  which 
the  gas  is  produced,  and  the  increase  of  freight  rates,  the  expense  of 
maintaining  and  operating  petitioner's  gas  plant  is  far  in  excess  of  the 
revenues  derived  therefrom." 

The  Commission  was  requested  to  authorize  a  rate  of  $2.50  per  thou- 
sand cubic  feet  of  gas.  Thereafter,  and  on  the  22d  day  of  August, 
1918.  a  hearing  was  had  on  this  application.  The  evidence  submitted 
thereat  by  all  parties  in  interest  was  of  little  or  no  value  to  the  Com- 
mission in  its  efifort  to  determine  and  authorize  reasonable  rates  for  the 
gas  utility.  Independent  investigation  by  the  Commission  following 
the  hearing  revealed  the  necessity  of  a  physical  vakiation  ;  in  fact,  such 
a  cotirse  was  indispensable  to  a  lawfttl  conclusion  in  the  premises. 
Accordingly,  on  September  24.  1918.  the  Commission  ordered  the  com- 
pany to  make  a  comprehensive  and  complete  physical  valuation  of  all 
the  property  devoted  to  the  operation  of  the  gas  utility. 

Having  the  street  railway  and  the  gas  utilities  of  the  company  under 
nvestigcition  as  above  outlined,  and  entertaining  the  conviction  that  the 
electric  de])artment,  in  which  no  rate  increase  had  been  sought  by  the 
comj^any  was  in  fact  carrying  the  burden  resulting  from  operating 
deficits,  claimed  in  the  other  two  departments,  and  further  in  \iew  of 
the  o])eration  of  these  three  titilities  by  one  company,  their  consequent 
managerial  intimacy,  and  the  additional  fact  that  two  of  them — the 
gas  and  the  electric  utilities — were  natural  competitors,  the  Commission 
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determined  on  making  a  like  comprehensive  rate  and  valuation  investi- 
gation into  the  electric  utility.  On  January  27,  1919,  this  Commission, 
on  its  initial  motion,  initiated  an  investigation  into  the  reasonableness 
of  the  company's  rates  for  electric  energy.  The  company  was  directed 
to  furnish  the  Commission  a  separate  physical  valuation  of  the  electric 
utility. 

Three  separate  appraisals  were  submitted  by  the  company :  a.  Valua- 
tion of  the  railway  property ;  b.  Valuation  of  the  gas  property ;  and 
c.  Valuation  of  the  electric  property. 

315.1— Going  Value 

Regarding  the  proper  allowance  which  should  be  made  for  "going 
value,"  the  Commission  says : 

"Counsel  for  the  state  urge  us  to  allow  a  going  concern  value  to  the 
electric  utility  only,  and  this  on  the  theory  that  that  utility  is  the  only 
one  on  a  paying  basis,  which  fact  is  conceded.  The  Public  Utility 
Reports  of  court  and  commission  decisions,  the  works  of  text- 
writers,  and  selected  papers  of  valuation  engineers  all  contain  a  mass 
of  discussion  on  the  subject  of  'going  concern  value.'  It  was  not 
until  1915,  however,  that  the  Supreme  Court  of  the  United  States 
considered  the  subject  in  a  'rate  case.'  In  the  Knoxville  Water 
Company  Case,  212  U.  S.  1,  decided  in  1909,  the  Court  said  of  an 
allowance  of  $100,000  for  'organization,  promotion,'  etc.,  and  $60,000 
for  'going  concern' : 

"  'We  express  no  opinion  as  to  the  propriety  of  including  these  two 
items  in  the  valuation  of  the  plant,  for  the  purpose  for  which  it  is 
valued  in  this  case,  but  leave  that  question  to  be  considered  when  it 
necessarily  jfrises.  We  assume,  without  deciding,  that  these  items 
were  properly  added  in  this  case.' 

"In  1915  the  Court  speaking  through  Mr.  Justice  Day  said: 

"  'That  "good  will"  in  the  sense  in  which  that  term  is  generally 
used  as  indicating  that  element  of  value  which  inheres  in  the  fixed 
and  favorable  consideration  of  customers,  arising  from  an  estab- 
lished and  well-known  and  well-conducted  business,  has  no  place  in 
the  fixing  of  valuation  for  the  purpose  of  rate-making  of  public 
service  corporations  of  this  character,  was  established  "in  Willcox 
vs.  Consolidated  Gas  Co.,  212  U.  S.  19,  52.  "Going  Value,"  or 
"going  concern  value,"  i.  e'.,  the  value  which  inheres  in  a  plant  where 
its  business  is  established  as  distinguished  from  one  which  has  yet 
to  establish  its  business,  has  been  the  subject  of  much  discussion  in 
rate-making  cases  before  the  courts  ancl  commissions.  Many  of 
these  cases  are  collected  in  Whitten  on  "Valuation  of  Public  Service 
Corporations,"  Pars.  550-569,  and  the  supplement  to  the  same  work, 
Pars.  1350-1385.  That  there  is  an  element  of  value  in  an  assembled 
and  established  plant,  doing  business  and  earning  money,  over  one 
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not  thus  advanced,  is  self-evident.  This  element  of  value  is  a 
property  right  and  should  be  considered  in  determining  the  value  of 
the  property,  upon  which  the  ov^ner  has  a  right  to  make  a  fair  return 
when  the  same  is  privately  owned  although  dedicated  to  a  public 
use.  Each  case  must  be  controlled  by  its  own  circumstances,  and 
the  actual  question  here  is :  In  view  of  the  facts  found,  and  the 
method  of  valuation  used  by  him,  did  the  Master  sufficiently  include 
this  element  in  determining  the  value  of  the  property  of  this  com- 
pany for  rate-making  purposes?  *  *  *  When,  as  here,  a  long  estab- 
lished and  successful  plant  of  this  character  is  valued  for  rate-mak- 
ing purposes,  and  the  value  of  the  property  fixed  as  the  Master 
certifies  upon  the  basis  of  a  plant  in  successful  operation,  and  over- 
head charges  have  been  allowed  for  the  items  and  in  the  sums  already 
stated,  it  cannot  be  said,  in  view  of  the  facts  in  this  case,  that  the 
element  of  going  value  has  not  been  given  the  consideration  it 
deserves  and  the  appellant's  contention  in  this  behalf  is  not  sus- 
tained.' Des  Moines  Gas  Co.  vs.  Des  Moines,  238  U.  S.  153,  164, 
165.  171.    Decided  June  14,  1915. 

"And  in  1918  the  Court,  speaking  through  Mr.  Justice  Pitney,  said : 

"  'The  report  of  the  special  Master  shows,  what  is  not  disputed,  that 
his  investigation  of  the  matters  referred  to  him  was  most  painstak- 
ing and  thorough.  *  *  *  He  found  the  plant  to  be  in  excellent  condi- 
tion, supplying  water  abundantly  in  excess  of  the  needs  of  the  com- 
munity and  under  a  proper  pressure,  and  found  its  entire  value  to 
be  $13,415,899,  in  which  the  only  elements  seriously  questioned  by 
the  city  were:  (a)  The  disputed  water  diversion  rights,  which  he 
held  to  be  the  property  of  the  company  and  valued  at  $1,998,117 ;  and 
(b)  an  item  of  $800,000  for  "going  concern"  value,  allowed  by  the 
Master  upon  the  ground  that  the  company  had  "an  assembled  and 
established  plant  doing  business  and  earning  money,  according  to 
the  principle  laid  down  by  this  Court  in  Des  Moines  Gas  Co.  vs. 
City  of  Des  Moines,  238  U.  S.  153,  165.  *  *  *  The  Master's  report 
shows  that  no  question  was  made  before  him  but  that  the  plant 
should  be  valued  as  a  plant  in  use,  except  as  it  was  contended  that 
the  item  of  $800,000  for  going  concern  value  ought  to  be  eliminated 
on  the  ground  that  such  an  element  of  value,  admittedly  existent  in 
a  "purchase  case,"  could  not  be  considered  in  a  "rate  case,"  and  on 
the  further  ground  that  the  company's  franchise  had  expired.  *  *  * 
What  we  have  said  establishes  the  propriety  of  estimating  complain- 
ants' property  on  the  basis  of  present  market  values  as  to  land,  and 
reproduction  cost,  less  depreciation,  as  to  structures.  That  this 
method  was  fairly  applied  by  the  special  Master  hardly  is  disputed 
by  appellants  except  as  they  contest  the  items  allowed  for  "going 
concern  value"  and  for  the  water  rights  acquired  by  complainant 
and  its  predeces.sors  by  original  appropriation.  With  respect  to  the 
former  item  we  adhere  to  what  was  said  in  Des  Moines  Gas  Co.  vs. 
Des  Moines,  238  U.  S.  153,  165:  "That  there  is  an  element  of  value 
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in  an  assembled  and  established  plant,  doing  business  and  earning 
money,  over  one  not  thus  advanced,  is  self-evident.  This  element  of 
value  is  a  property  right,  and  should  be  considered  in  determining 
the  value  of  the  property,  upon  which  the  owner  has  a  right  to  make 
a  fair  return  when  the  same  is  privately  owned  although  dedicated 
to  public  use."  As  was  then  observed,  each  case  must  be  controlled 
by  its  own  circumstances.  In  the  present  case,  the  Master  expressly 
declared  that  his  detailed  valuation  of  the  physical  property  and 
water  rights  included  no  increment  because  the  property  constituted 
an  assembled  and  established  plant,  doing  business  and  earning 
money;  and  a  careful  examination  of  his  very  elaborate  report  con- 
vinces us  that  this  is  true.  The  amount  allowed  by  him  on  this 
account  is  not  open  to  serious  ciuestion  from  the  standpoint  of 
appellants.'  Denver  vs.  Denver  Union  Water  Co.  246  U.  S.  178.  183, 
184,  185,  186.  191,  192;  decided  March  4.  1918. 

"Since  these  decisions  there  can  be  no  question  of  our  duty  to  make 
an  allowance  for  'going  concern  value'  in  a  rate  case  involving  an 
established  utility,  and  here  we  must  be  careful  to  determine  what 
going  concern  value  is :  'The  value  which  inheres  in  a  plant  where 
its  business  is  established,  as  distinguished  from  one  which  has  yet 
to  establish  its  business.'  The  test  is  whether  the  bare  bones  are 
assembled  in  place,  connected  to  function,  and,  under  human  man- 
agement, in  motion  rendering  service  to  a  dependent  clientele. 
Neither  the  absence  of  good  will  nor  of  remunerative  returns  neces- 
sarily disparages  the  reality  of  going  concern  value.  Consumers 
may  be  positively  hostile  to  the  plant  which  may  just  be  able  to  meet 
operating  expenses,  and  yet  the  plant  possesses  'going  concern  value' 
because  its  business  is  established. 

"Our  discussion  of  the  subject  last  in  the  order  of  treatment  of  over- 
head charges  is  not  to  be  taken  as  an  indication  that  we  have  not 
considered  the  element  and  given  it  proper  weight  until  this  time. 
The  contrary  is  the  fact.  We  have  given  the  matter  careful  attention 
from  the  inception  of  our  study,  bearing  the  element  constantly  in 
mind,  for  it  is  not  an  isolated  thing  like  a  building,  a  dynamo  or  a 
car  which  may  be  severed  from  the  plant  aggregate,  but  inheres  in  a 
combination  of  the  physical  structure  and  the  managerial  efficiency 
united  in  operating  the  business.  Accordingly,  in  taking  our  averages 
for  physical  values,  and  in  making  allowances  for  overheads  we  have 
considered  the  element  of  'going  concern  value'  and  given  it  allow- 
ance for  every  dollar  we  think  it  worth.  That  this  allowance  does 
not  approach  the  $145,427  claim  of  the  company  is  due  to  opposing 
factors,  which  have  prevailed  against  the  engineer's  process  of  arbi- 
trary addition.  The  fact  that  the  inception  cost  entering  into  the 
establishment  of  the  company's  'going  concern'  has  long  since  been 
incurred  and  very  probably  has  been  wiped  out,  or  should  have  been, 
that  these  utilities  had  an  established  business  when  purchased  by 
the   Helena   Light   and  Railway   Company,   which   must  have  been 
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taken  into  acct)unt  in  the  purchase  price,  and  that  tlie  apphcation  of 
the  hypothetical  reconstruction  or  reproduction  formula  adopted  by 
both  engineers  unquestionably  liberalizes  'prudent  investment,'  makes 
against  arbitrary  addition  of  the  amount  submitted,  or  any  arbitrary 
addition.  Moreover,  as  will  be  presently  shown,  since  additions  and 
extensions  have  been  paid  for  out  of  operating  expenses  and  added 
to  the  capital  account,  'business  establishment'  has  been  a  contribu- 
tion of  Helena  consumers  and  not  of  investors,  cmshrcm  sh  cm  cm 
Union  Telephone  Co.,  PUR  1920-B  813,  827-833  ;  Coudersport,  vs. 
Consolidated  Water  Co.,  PUR  1919-F  196,  207. 

360 — Depreciation 

The  Commission's  engineer  determined  the  amount  of  depreciation  by 
using  the  life  and  age  theory  supplemented  by  inspection  and  apparent 
condition  in  cases  where  the  age  was  not  of  record.  Where  the  life 
and  age  theory  alone  was  used  he  first  ascertained  the  age  and  expected 
life,  as  determined  from  approved  mortality  tables  and  applied  the 
"straight  line"  formula  as  a  measure  of  the  accrued  physical  deprecia- 
tion. The  company's  engineer,  however,  used  what  he  termed  "com- 
pleted depreciation."  By  this  method  he  ]iaid  no  attention  whatever  to 
the  expected  life  of  the  property,  or  the  number  of  years  it  had  been  in 
use,  but  by  inspection  and  observation  determined  the  amounts  that 
should  be  spent  in  order  that  the  property  might  render  efficient  ser- 
\'ice.  Under  this  theory,  as  long  as  any  unit  is  able  to  function,  no 
deduction  whatever  is  made  for  depreciation. 

The  Commission  says : 

■'If  this  Commission  failed  to  give  full  force,  in  this  valuation  pro- 
ceeding, to  the  capital  distrilnuion  here  so  clearly  emphasized,  by 
not  making  proper  depreciation  deductions,  it  would  perpetuate  the 
inequitable  practice  so  long  persisted  in  by  the  company.  This  it 
will  not  do. 

"Bearing  in  mind  the  contentions  stated,  the  engineering  methods 
employed  and  the  facts  of  this  particular  comj^any's  practice,  all  with 
respect  to  de])reciation,  we  proceed  to  assign  these  factors  their 
])roper  influence,  if  any,  in  determining  the  extent  to  which  depreci- 
ation afifects  valuation.  We  say  'in  determining  the  extent  to  which 
deprt'ciation  atfects  ^•aluation,'  for  we  know  not  only  from  the  evi- 
dence in  these  proceedings  but  from  personal  inspection  that  depre- 
ciation is  here  a  reality.  To  say  that  little  or  no  value  has  disap- 
peared from  the  plants  of  this  company  by  reason  of  wear  and  tear, 
decay,  obsolescence  or  inadequacy  would  be  to  ignore  the  whole  his- 
tory of  the  three  utilities  which,  today,  are  in  some  parts  of  their 
physical  structure  identical  with  their  earliest  predecessors  of  thirty 
years  ago,  and  in  nidst  jiarts  identical  with  the  plants  acquired  by  the 
])resent  comi)any  in  1905.  We  do  not  understand  that  counsel  for 
the  comi:)any  denies  the  wasting  efifect  of  use,  of  time,  and  exposure 
to  the  elements,  so  far  as  physical  value  goes,  but  he  urges  that  if 
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the  plants  are  operating  at  100  per  cent  efficiency  notwithstanding 
their  physically  deteriorated  condition,  no  deduction  should  be  made 
in  investment  value.  Deductions  must  be  graded  only  on  the  per- 
centage of  operating  efficiency  below  the  norm.  And  his  estimates 
place  these  utilities  only  slightly  below  100  per  cent  in  operating 
efficiency.  It  should  suffice  to  reply  that  the  evidence  we  have  before 
us  proves  that  accrued  depreciation  has  not  only  lessened  the  useful 
life  of  the  existing  units  as  compared  with  new  units,  but  has  also 
lessened  the  present  operating  efficiency  of  particular  units  of  each 
utility,  and  each  utility  as  a  whole.  This  lessening  in  operative 
efficiency  is  not  imperceptible  ;  but  it  is  explicit,  patent  and  capable  of 
more  or  less  precise  ascertainment. 

"The  company's  argument  has  been  met  with  before  and  similar  dis- 
position made  thereof.     We  cite  two  well-considered  cases : 

"  'Thus  far  we  have  been  concerned  with  the  cost  to  reproduce  cer- 
tain physical  property  as  if  it  were  entirely  new.  But  that  property 
is  not  new.  Certain  parts  are  practically  new,  but  by  far  the  greater 
proportion  has  been  in  use  several  years,  and  some  of  it  is  dilapi- 
dated, badly  worn,  obsolete,  and  in  need  of  replacement.  Neverthe- 
less, the  applicants  maintain  that  no  deduction  should  be  made  be- 
cause of  this  fact  and  that  the  present  value  of  the  property  is  at 
least  equal  to  its  cost  when  new.  *  *  * 

"  'The  i)roperty  is  just  as  valuable  to  the  public  whom  it  serves  as 
though  it  were  absolutely  new,  for  it  is  now  operating  at  a  high 
degree  of  efficiency;  and  it  is  just  as  profitable  to  the  owners,  for  it 
is  earning  just  as  much  as  a  company  could  which  has'  the  same 
property  absolutely  new.  And  from  its  earnings  will  be  replaced  its 
parts  as  they  economically  require  replacement  in  the  future,  as  parts 
have  been  likewise  replaced  in  the  past. 

"  'As  a  matter  of  fact,  replacements  have  not  always  been  made  out 
of  earnings  in  the  past ;  but  passing  that  for  the  moment,  the  argu- 
ment is  three  fold.  The  property  is  claimed  to  have  a  value  as  great 
as  when  new  because — 

1.  It  serves  the  public  as  efficiently  as  when  new  ; 

2.  It  earns  as  much  as  new  property; 

3.  It  will  be  replaced  out  of  earnings  when  replacements  be- 
come necessary. 

"  'In  the  first  place  it  is  doubtful  whether  the  public  gets  as  good 
service  from  an  old  plant  as  new.  Personal  observation  indicates 
that  a  new  property — new  cars,  new  track  and  new  paving — would 
give  better  service  to  the  public.  An  assertion  that  the  ]iublic 
is  getting  the  best  possible  service  from  the  horse  car  lines  cannot 
be  seriously  considered. 

"  'It  is  also  very  doubtful  whether  the  property  earns  as  much  as 
new  property.     Obviously,  the  applicants  must  refer  to  net  income 
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— what  remains  after  all  operating  expenses  have  been  paid,  includ- 
ing repairs,  maintenance,  depreciation  and  taxes,  for  the  statement 
would  be  of  little  importance  if  reference  were  made  to  gross  earn- 
ings. It  must  also  be  assumed  that  other  factors  are  constant  and 
do  not  afifect  the  results.  Ordinarily,  the  net  earnings  of  a  new 
system  are  less  than  those  of  the  same  system  after  it  has  been  in 
operation  several  years,  because  traffic  mcreases,  and  as  traffic 
increases  the  cost  per  unit  of  service  decreases  and  net  earnings 
increase.  But  if  such  conditions  remain  unchanged,  the  cost  of 
performing  the  same  amount  and  kind  of  service  would  increase. 
Repairs  increase  with  age ;  machinery  works  less  efficiently  after 
considerable  use ;  worn  rails  and  joints  afifect  the  cars.  The  substi- 
tution of  new  equipment  upon  certain  lines  of  the  Metropolitan  and 
Thiird  Avenue  systems  brought  down  the  cost  of  car  operation.  As 
the  cars  grow  older,  the  cost  must  increase,  unless  oiTsct  by  other 
factors.  *  *  * 

"  'But  suppose  we  assume  that  a  street  railway  system  that  is  not 
new  does  serve  the  public  as  efficiently  as  when  new,  that  it  earns 
as  much  and  that  replacements  w'ill  be  made  out  of  current  income. 
Does  it  follow^  that  the  property  is  as  valuable  as  when  new,  and 
that  its  fair  value  is  its  original  cost? 

"  'Present  efficiency  should  not  be  confused  with  value,  and  the 
character  of  service  being  rendered  does  not  determine  value.  It 
is  rather  the  amount  of  service  remaining  or  the  length  of  term  that 
a  thing  will  continue  to  operate  efficiently.  *  *  *  Xo  accept  the 
theory  of  the  applicants  requires  that  one  believes  that  property  has 
full  value  u])  the  very  moment  it  disappears,  and  then  instantly 
drops  to  zero. 

{To  hr  coiitiiiiicd  in  next  zvcck's  issue  of  Rate  Rcscarcli.) 

CALIFORNIA 

300 — Investment  and  Return 

Santa  Barbara  Telephone  Company,  Application  For  Authority  to 
Increase  Its  Rates.  Decision  of  the  California  Railroad  Commission, 
Granting  an  Increase.    May  5,  1920. 

The  Santa  Barbara  Telephone  Company  filed  its  application  asking  for 
an  investigation  into  all  of  its  rates  and  for  an  order  establishing  such 
increases  as  naight  seem  just  and  reasonable  unrler  the  circumstances. 

The  tele])hone  properties  of  the  applicant  represent  a  consolidation  of 
several  telephone  companies  heretofore  operating  in  .Santa  Barbara 
County. 

A  valuation  was  filed  by  the  company  at  the  hearing  in  these  proceed- 
ings as  of  August  31,  1919,  showing  a  total  figure  of  $772,289.89.  This 
figure   was   reached   h}-   taking  the   Commission's   engineering   depart- 
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ment's  valuation  in  the  consolidation  proceedings  as  of  June  30,  1915 
(reproduction  cost  less  depreciation),  and  adding  thereto  undepreciated 
additions  and  betterments  and  then  deducting  retirements  to  August 
31,  1919.  The  investment  figure  in  the  annual  report,  as  also  the  valua- 
tion figures  referred  to,  includes  a  certain  amount  of  duplicate  prop- 
erty resulting  from  the  consolidation.  There  is  not  available  a  detailed 
estimate  of  the  amount  and  the  value  of  such  duplication  in  property. 
It  appears  from  the  record  that  a  portion  of  this  duplicate  property 
has  been  retired  by  the  company  since  the  date  of  consolidation  or  ex- 
cluded from  the  valuation  submitted  by  the  company  in  this  proceeding. 
It  is  apparent,  however,  that  the  greater  portion  of  the  duplicate  plant 
is  still  inexistence  and  included  in  the  in\-estment  and  valuation  figures. 

The  Commission  says : 

"In  this  matter  of  duplicate  property  the  Commission  in  Decision 
No.  3747  says : 

"  'In  passing  on  the  amount  of  securities  which  Santa  Barbara  Com- 
pany may  reasonably  be  authorized  to  issue  for  the  properties  which 
it  is  to  acquire,  consideration  must  also  be  given  to  the  fact  that  a 
considerable  amount  of  duplication  exists  in  the  properties  which 
are  to  be  acquired,  particularly  in  the  matter  of  poles.  While  peti- 
tioners report  that  the  property  of  city  company  and  of  county  com- 
pany which  will  be  rendered  inoperative  by  reason  of  the  consolida- 
tion has  a  structural  value  of  only  $6,554.38.  with  a  net  salvage  value 
of  $1,483.46,  and  that  the  property  of  Pacific  company  which  is  not 
to  be  sold,  exclusive  toll  lines,  has  a  "structural  value"  of  only 
$15,083.91,  the  testimony  in  this  proceeding  as  well  as  a  casual 
inspection  of  the  existing  properties  in  the  city  of  Santa  Barbara 
shows  clearly  that  there  is  a  much  larger  amount  of  duplication  in 
the  properties  to  be  acquired  by  Santa  Barbara  company  than  these 
figures  would  indicate.  In  fact,  the  total  duplication  reported  by 
petitioners  under  the  head  of  poles,  would  seem  to  be  only  an  item 
of  $133.79  in  the  Carpinteria  exchange.  Petitioner's  own  testimony 
that  it  expects  as  soon  as  possible  to  remove  the  duplicate  poles  from 
the  streets  of  Santa  Barbara  and  the  other  towns  affected,  shows 
clearly  the  real  situation.  In  other  words,  if  a  single  telephone  sys- 
tem were  being  installed  to  do  the  work  which  is  now  being  done  by 
the  systems  of  the  three  existing  telephone  companies,  a  very  ma- 
terial saving  in  the  number  and  cost  of  poles  as  well  as  certain  other 
items  of  property  would  unquestionably  be  made.  We  can  not  agree 
that  in  determining  the  amount  of  securities  which  shall  be  author- 
ized, the  amount  should  be  issued  against  the  structural  value  of  the 
combined  properties  of  Pacific  company,  city  company  and  county 
company,  without  reference  to  existing  du])lication  of  property.  If 
losses  arise  from  this  situation,  they  should  be  borne  by  the  utilities 
which  have  created  the  duplication  and  not  by  the  public' 

"The  conclusion  of  the  Commission  that  losses  arising  from  duplica- 
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tion  of  plant  in  consolidated  properties  should  not  be  entirely  and 
permanently  borne  by  the  public,  appears  to  me  sound.  The  amorti- 
zation of  such  property  in  a  reasonable  time  out  of  earnings  appears 
to  be  the  best  and  most  logical  way  to  eliminate  duplicate  plant  and 
such  abnormal  operating  expenses  as  result   from  duplicate  plant. 

"It  seems  desirable  that  the  amount  of  duplicate  property  less  its 
salvage  value  should  be  ascertained  by  applicant  and  by  the  Com- 
mission's engineers  and  that  the  amount  so  jointly  ascertained, 
amortized  over  a  period  of  years,  should  be  w^ritten  off  applicant's 
capital  account.  Arrangements  should  be  made  by  applicant  to 
remove  within  a  given  time  such  duplicate  plant  as  increases  operat- 
ing and  maintenance  expenses." 

360 — Depreciation 

The  basis  of  depreciation  charges  in  applicant's  last  annual  report  is 
given  as  follows :  "Purely  an  arbitrary  figure.  Amount  credited  to 
above  account  during  1919  represents  that  portion  of  earnings  available 
after  paying  operating  expenses." 

Commissioner  Loveland,  in  his  opinion,  says : 

"1  consider  such  a  policy  in  the  treatment  of  the  depreciation  fund 
un.sound.  It  is  the  Commission's  purpose  to  fix  such  rates  as  will 
allow  this  public  utility,  as  all  others,  adequate  operating  expenses, 
a  reasonable  allowance  for  depreciation  and  a  fair  return,  if  the 
conditions  are  such  that  a  fair  return  is  possible  considering  the 
nature  of  the  service.  In  the  rates  set  up  for  this  utility  all  three 
of  these  items  have  received  proper  consideration.  It  is  apparent 
that  operating  expenses,  including,  as  they  do,  compensation  for 
employees  and  costs  of  labor  and  material,  are  a  first  charge  on 
all  income  and  must  come  ahead  of  all  other  charges.  Next  in  order 
are  taxes.  The  setting  aside  of  the  depreciation  annuity  must  follow 
immediately  after  these  two  prior  items  and  in  the  very  nature  of 
things  must  come  ahead  of  fixed  charges,  dividends  and  other 
similar  items. 

"The  assumption  that  depreciation  may  be  taken  care  of  out  of 
surplus  and  only  at  such  times  and  to  such  an  extent  as.  in  the 
opinion  of  the  utility,  the  surplus  may  permit  of  deductions  for  this 
purpose,  rests  U])on  a  fundamental  error.  It  is  in  violation  of  a 
sound  public  utility  policy  both  from  the  standpoint  of  ])ernianent 
good  to  the  public  utility  owner  and  to  the  public  consumer,  as  indi- 
cated by  the  Public  Utilities  Act  in  section  49,  which  reads  in  i)art  as 
follows : 

"*  *  *  the  Commission  may,  from  time  to  time,  ascertain  and  deter- 
mine and  by  order  i\x  the  proper  and  adequate  rates  of  depreciation 
of  the  several  classes  of  property  of  each  public  utility.  Each  public 
utility  shall  conform  its  depreciation  accounts  to  the  rates  .so  ascer- 
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tained,  determined  and  fixed,  and  shall  set  aside  the  money  so 
provided  for  out  of  earnings  and  carry  the  same  in  a  depreciation 
fund  and  expend  such  fund  only  for  such  purpose  and  imder  such 
rules  and  regulations  both  as  to  original  expenditure  and  subsequent 
replacement  as  the  Commission  may  prescribe.  The  income  from 
investments  of  moneys-  in  such  fund  shall  likewise  be  carried  in 
such  fund.' 

"The  question  is  of  much  importance  to  the  telephone  users  and 
rate  payers  of  this  utility.  I  am  satisfied  that  good  service  cannot  be 
permanently  maintained  unless  an  actual  depreciation  fund  is  created 
and  properly  administered.  The  main  point  is  not  whether  the 
annual  payment  into  the  fund  as  estimated  by  our  engineering  de- 
partment is  exactly  correct  or  whether  it  is  too  high  or  too  low.  As 
a  matter  of  fact,  the  amount  fixed  must  be  in  the  nature  of  an  esti- 
mate and  will  be  subject  to  corrections  in  the  future  as  the  facts 
which  should  govern  are  more  definitely  ascertained.  But  it  is  of 
prime  importance  that  whatever  amount  is  set  aside  be  held  strictly 
for  the  purposes  for  which  it  is  intended  and  be  administered  in 
accordance  with  proper  rules  under  the  control  of  this  Commission. 

"1  recommend,  therefore,  that  the  applicant  set  aside,  as  a  trust  fund, 
in  monthly  installments  of  $2,750,  a  depreciation  fund  of  $33,000 
per  annum  to  be  used  only  for  purposes  of  insuring  against  deprecia- 
tion and  under  rules  to  be  approved  by  the  Commission.  The  appli- 
cant should  submit  to  the  Commission  such  rules  governing  the 
depreciation  fund  as  it  believes  will  best  meet  the  requirements,  and 
after  these  rules  have  been  approved  by  the  Commission  they  should 
go  into  immediate  effect." 

ILLINOIS 
630 — Cost  of  Supplies 

Public  Service  Company  of  Northern  Illinois.  Application  for  Author- 
ity to  Increase  Gas  Rates  in  Ottawa.  Decision  of  the  Illinois  Public 
Utilities  Commission,  Granting  an  Increase.     May  11,  1920. 

In  granting  authority  to  the  Public  Service  Company  of  Northern- 
Illinois  to  increase  its  rates  for  gas  service  in  the  cities  of  Ottawa, 
Marseilles,  Seneca,  Morris  and  Streator,  the  Commission  says : 

"With  reference  to  the  rates  filed  as  to  whether  they  should  be  con- 
sidered by  the  Commission  as  temporary  emergency  rates  on  account 
of  the  war,  or  permanent  rates,  counsel  representing  the  company 
(record  September  13,  1918,  page  30),  said: 

"  'Nearly  all  the  measures  that  are  passed  upon  by  Utilities  Com- 
missions are  based  upon  the  duration  of  the  war.  We  feel  that  these 
increased  expenses  will  naturally  exist  for  a  considerable  length  of 
time  after  the  war,  and  we  feel  that  it  is  positive  that  increased  ex- 
penses will  continue  for  such  a  long  period  of  time  and  that  the 
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State  Utilities  Commission  will  have  had  ample  time  to  adjust  the 
rates,  that  these  increases  that  we  are  asking  for  should  not  be  con- 
sidered temporary  relief.  They  should  be  considered  as  a  part  of 
the  company's  permanent  rates,  and  that  any  order  that  the  Com- 
mission might  give  should  not  be  for  merely  a  year  or  until  the  end 
of  the  war.    *    *    *' 

"In  docket  case  8686,  which  is  an  application  of  the  Public  Service 
Company  of  Northern  Illinois  to  advance  rates  for  general  gas  ser- 
vice in  Arlington  Heights  and  47  other  communities  in  the  State  of 
Illinois,  the  Commission  said : 

"  'The  testimony  shows  that  the  petitioner  has  submitted  exhibits 
containing  figures  supplemented  by  testimony  which  show  the  oper- 
ating expenses  for  the  year  1918,  the  revenue  received  for  a  like 
period,  sundry  data  pertaining  to  the  cost  of  gas  production  and 
estimates  of  what  in  the  judgment  of  the  company  would  be  the 
increased  cost  of  gas  production  for  the  year  1919.  The  petitioner 
has  submitted  no  inventory  of  its  gas  property,  no  income  account, 
no  general  balance  sheet,  and  no  cost  or  book  value  of  the  property 
used  and  useful  in  rendering  gas  service ;  nor  has  the  accounts  of 
the  various  utilities  been  segregated.'    *    *    * 

"In  disposing  of  the  application  of  the  Public  Service  Company  of 
Northern  Illinois,  docket  case  8686,  supra,  the  Commission  said: 

"  'It  may  well  be  said  that  if  a  complete  investigation  were  made  of 
the  operations  of  the  petitioner  covering  gas,  electric,  water  and  heat- 
ing service,  taking  into  consideration  the  value  of  the  property,  the 
cost  of  rendering  the  various  services,  the  revenues  received  there- 
from, it  would  be  shown  that  the  rates  charged  gas  consumers  were 
insufficient  in  comparison  with  other  classes  of  service,  but  it  is  not 
possible  to  determine  that  fact  from  the  record  in  this  proceeding. 
The  Commission  would  not  be  justified  in  imposing  upon  the  gas 
consumers  increased  rates  for  gas  service,  merely  upon  the  showing 
made  of  the  operating  cost  for  the  past  year,  supplemented  as  it  may 
be  by  estimated  increases  in  the  cost  of  labor  and  material  in  the 
year' 1919.' 

"It  should  be  noted  that  the  Commission  denied  relief  on  the  grounds 
that  the  company  in  that  case  was  asking  for  emergency  relief,  in 
which,  taking  the  business  as  a  whole,  it  appeared  that  they  were  not 
entitled  to  the  relief  asked.  The  Commission  further  held  that  if  a 
sufficient  record  were  before  it.  in  which  the  merits  of  the  case 
could  be  determined,  that  it  might  well  be  shown  that  the  rates  for 
gas  service  were  insufficient  when  considering  this  class  of  service 
by  itself.    *   *   * 

'Tnasmuch  as  the  Public  Service  Company  of  Northern  Illinois  is 
seeking  permanent  relief  as  to  rates  received  for  gas  now  furnished 
to  municipalities  involved  in  this  proceeding,  it  is  obvious,  in  accord- 
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ance  with  the  pruiciples  heretofore  laid  down  by  the  Commission, 
that  the  Commission  cannot  dismiss  this  apphcation  for  an  increase 
in  rates  on  the  ground  that  the  business  of  the  company  as  a  whole 
is  earning  sufficient  revenue,  but  must  dispose  of  the  issues  in 
accordance  with  the  principles  laid  down  by  the  United  States 
Supreme  Court,  in  the  Northern  Pacific  Railway  Company  v.  State 
of  North  Dakota  ex  rcl.     McCue,  supra,  and  so  finds.    *    *   * 

"The  evidence  shows  that  the  operating  expenses,  in  general,  have 
increased  since  1915.  In  production  expense  the  cost  of  labor  has 
increased,  while  material  advances  in  the  cost  of  coal,  coke  and  oil 
are  shown.  Other  materials  used  in  the  operation  of  the  plants  were 
also  higher  in  1917  and  1918  than  during  previous  years. 

"The  evidence  further  shows  that  the  net  production  cost  of  gas 
sold  in  the  Ottawa  system  has  increased  from  48.3  cents  per  thou- 
sand cubic  feet  in  1916  to  79.5  cents  for  the  first  seven  months  of 
1918.  In  addition  to  the  increased  cost  of  labor  and  material  enter- 
ing into  the  production  of  gas  in  this  system,  there  is  included  a  cost 
of  16.9  cents  per  thousand  cubic  feet  for  unaccounted  for  gas.  This 
item,  amounting  to  approximately  20  per  cent  of  the  gas  made, 
appears  to  be  excessive,  and  the  consumers,  to  the  extent  that  it  is 
excessive,  should  not  be  burdened  with  the  charge. 

"The  rate  schedule  at  present  in  effect  in  the  municipalities  involved 
in  this  proceeding  are  uniform.  ,  The  petitioner,  however,  is  asking 
for  the  establishment  of  a  rate  which  provides  for  10  cents  addi- 
tional per  thousand  cubic  feet  for  the  first  3,000  feet  of  gas  sold  in 
Marseilles,  Seneca  and  Morris,  over  and  above  the  rate  asked  for  in 
Ottawa  and  Streator.  In  support  of  its  application  for  a  higher 
rate  for  consumers  in  Marseilles,  Seneca  and  Morris,  the  petitioner 
contends  that  the  cost  of  rendering  gas  service  over  a  high-pressure 
line  is  greater,  due  to  the  investment  required  and  the  greater  cost 
of  maintenance.  No  figures,  however,  were  submitted  to  substan- 
tiate this  contention.  The  Commission,  therefore,  would  not  be 
warranted  in  establishing  a  rate  for  Marseilles,  Seneca  and  Morris 
in  excess  of  that  for  Ottawa  and  Streator  without  a  detailed  state- 
ment showing  all  of  the  charges  properly  allocated." 

REFERENCES 

PUBLIC  SERVICE  REGULATION 

252 — Commission's  Annual  Reports 

Hawaii  Public  Utilities  Commission  Seventh  Annual  Report  For  the 
Year  1919.    40  pages. 

The  report  of  the  Public  Utilities  Commission  of  Hawaii  for  the  year 
ending  December  31,  1919,  contains  the  formal  and  informal  com- 
plaints, and  the  opinions  and  orders  handed  down  during  the  year. 
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GENERAL 
950 — Progress  in  the  Art 

Growth  in  Central-Station  Customers.  Electrical  World,  julv  24. 
1920.  p.  161,  3  pages. 

In  an  endeavor  to  ascertain  the  comparative  growth  of  the  three  classes  of 
central-station  customers — residential  lighting,  commercial  lighting  and  povi^er — 
the  Electrical  IVorld  has  undertaken  a  survey  of  this  phase  of  the  industry 
extending  back  through  the  year  1914.  Table  1  gives  an  estimate  of  the 
various  classes  of  customers  by  states,  based  upon  the  returns  from  the  central 
stations  and  the  assumption  that  companies  not  reporting  experienced  a  growth 
similar  to  those  reporting.  Several  of  the  large  companies  do  an  interstate 
business,  and  where  this  is  known  to  be  the  case  the  customers  have  been  pro- 
portioned to  states  involved  in  accordance  with  the  estimated  population  served. 

The  total  number  of  customers  of  all  classes  increased  from  4,716,600  in  1914 
to  8,520,400  in  January  1,  1920,  a  growth  of  81  per  cent  in  six  years.  The 
Middle  Atlantic  States,  consisting  of  New  York,  New  Jersey  and  Pennsylvania, 
show  the  largest  percentage  increase  in  this  period,  with  104  per  cent,  and  the 
Mountain   States  show  the  lowest  percentage  increase,  with  50  per  cent. 

Some  slight  dififerences  will  be  found  in  the  number  of  residential  customers 
from  that  given  in  an  article  entitled  "Electric  Service  in  the  American  Home." 
which  appeared  in  the  Klectrical  IVorld  for  May  15,  1920.  The  most  notable 
corrections  is  for  the  State  of  Michigan.  This  is  due  to  the  unexpectedly 
large  growth  in  the  population  of  Detroit  and  surrounding  towns,  the  num'her 
of  residential  customers  in  w'hich  was  estimated  in  the  previous  article.  The 
slight  increases  in  each  state  over  the  previous  estimate  are  due  in  most  cases  to 
the  existence  of  more  than  one  customer  per  house,  especially  in  the  large  cities. 

"The  commercial  lighting  customers  include  stores,  offices,  churches,  halls, 
amusement  parks,  etc.,  and  in  some  cases  manufacturing  plants.  Commercial 
lighting  customers  have  increased  from  3,434,900  in  1914  to  6,517,600  in  1920, 
a  growth  of  89  per  cent.  The  Middle  Atlantic  States  show  the  largest  percentage 
increase  with  129  per  cent,  followed  by  New  England  with  an  increase  of  105 
per  cent.  The  Mountain  states  show  an  increase  in  this  class  of  customers  of 
only  40  per  cent. 

The  number  of  customers  does  not  give  a  correct  indication  of  the  amount  of 
electrical  energy  sold  by  the  central  stations  to  each  class  of  customers.  This 
is  particularly  true  with  power  customers.  One  power  customer  may  use 
20,000,(X)0  kw.-hr.  per  year,  while  another  power  customer  may  use  only  10,000 
kw.-hr.  per  year,  depending  on  the  type  of  plant  in  which  the  energy  is  used. 
Again,  one  industrial  customer  may,  and  often  does,  buy  energy  in  bulk  from 
a  central  station,  the  purchased  energy  being  used  in  many  of  the  company's 
factories,  mines,  etc.,  and  also  used  for  lighting. 

The  increase  in  the  number  of  power  customers,  therefore,  cannot  be  considered 
as  a  true  indication  of  the  growth  in  the-  power  load  of  the  central  station. 
It  does,  however,  give  an  index  to  the  extent  to  which  the  central  station  has 
become  the  source  of  power  for  the  industrial  world  in  so  far  as  number  of 
consumers  is  concerned.  The  Electrical  IVorld  has  under  way  at  the  present 
time  an  investigation  to  determine  the  actual  amount  of  electrical  energy 
supplied  by  the  central   station   for  power  purposes. 

The  power  customers  have  increased  from  195,700  in  1914  to  326,800  in  1920, 
an  increase  of  67.2  per  cent. 

Fig.  1  shows  graphically  the  growth  of  the  three  classes  of  electrical  customers 
by  years,  and   also  gives  an   estimate  of   the  probable   number  of   customers   in 
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1925  in  each  class.  The  latter  figure  was  obtained  by  extending  the  growth 
curves  of  each  class  of  customers,  as  shown  in  Fig.  3.  Fig.  2  shows  graphically 
the  growth  in  lighting  customers,  both  residential  and  commercial,  for  the 
various  sections  of  the  country,  and  also  includes  an  estimate  of  the  number  of 
customers  in  1925. 

COURT  DECISION  REFERENCES 

224.5 — Rates  Fixed  by  Contract 

Murray  City  v.  The  Utah  Light  and  Traction  Co.,  and  the  Utah  Power 
and  Light  Co.     Decision  of  the  Supreme  Court  of  Utah.     July  6,  1920, 

The  plaintifif  seeks  the  enforcement  by  the  court  of  an  ordinance  revoking 
or  forfeiting  the  right  of  defendants  to  operate  a  street  car  or  intcrurban 
railway  over  the  main  street  of  Murray  City. 

The  right  to  construct  and  operate  the  street  railway  through  such  city  was 
granted  to  the  predecessor  of  the  defendant,  the  Utah  Light  &  Traction 
Company,  by  the  City  Council  of  said  City  on  March  23,   1909. 

The  Court  says : 

"The  objection  to  the  constitutionality  of  the  Public  Utilities  Act  and  the 
orders  made  by  the  commission  are  sufficiently  discussed  anS  determined 
by  this   court  in   Salt  Lake   City   v.   The   Utah   Light   &   Traction   Company, 

Utah ,  173  Pac.  556.     In  that  case  the  ordinance  in  question 

here  was  involved.  If,  as  pointed  out  in  that  opinion,  the  State,  by  reason 
of  its  right  as  a  sovereign,  retained  the  power  to  modify  or  annul  a  rate 
or  fixed  charge  for  services  rendered  by  a  public  utility  such  as  the  Utah 
Light  &  Traction  Company  and  that  any  order  regularly  made  by  such 
commission  is  a  legal  and  binding  order,  it  must  follow  as  a  necessary 
corrolary  that  such  an  act  on  the  part  of  the  State  through  a  commission 
authorized  by  the  legislature  would  in  no  way,  affect  other  rights  secured 
to  either  party  by  the  terms  of  a  contract  such  as  the  franchise  ordinance 
in  question  here.  It  is  not  questioned  that  the  city  authorities  have  and 
had  the  right  to  grant  to  the  defendants  or  their  predecessors  the  privilege 
to  operate  a  street  railway  upon  the  streets  of  such  cit3^  Neither  is  it 
questioned  that  the  right  exists  to  prescribe  conditions  or  limitations  under 
which  such  privilege  may  be  exercised.  The  power,  however,  to  fix  the 
fare  to  be  received  by  the  utility,  or  the  defendants  in  this  action,  is  retained 
by  the  State  and  can  be  exercised  by  it  whenever  the  necessity  requires 
action  upon  its  part.  Salt  Lake  City  v.  The  Utah  Light  &  Traction  Com- 
pany, supra.     *     *     * 

"It  evidently  was  the  intention  of  the  plaintiff  at  the  time  of  the  institution 
of  this  action  that  the  chief  and  principal  grievance  was  the  fact  that  the 
defendant  traction  company  had  increased  the  fare  for  services  in  trans- 
porting passengers  to  a  greater  amount  than  as  provided  in  the  franchise 
ordinance  and  that  the  acts  of  the  Public  Utilities  Commission  in  authorizing 
such  increase  were  violative  of  the  contract  existing  between  the  city  and 
defendants  and  therefore  prohibited  by  the  constitution.  That  contention, 
however,  as  was  determined  by  this  court  in  the  case  referred  to,  is 
untenable.     *     *     * 

"It  is  sufficient  to  say  that  the  law  does  not  favor  forfeitures  and  any  party 
to  a  contract  insisting  upon  a  forfeiture  of  the  other's  rights  thereunder 
must  show  a  literal  compliance  with  all  provisions  of  the  contract  giving 
him  such  right,  otherwise  relief  will  not  be  granted.  Camp  Mfg.  Co.  v. 
Parker,  91  Fed.  705,  See  also  12  R.  C.  L.,  p.  2031  18  C.  J.,  p.  279,  Sec.  438." 
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COMMISSION  DECISIONS 
OREGON 

300 — Investment  and  Return 

Douglas  County  Light  &  Water  Company,  Application  For  Authority 
to  Increase  Rates  for  Electric  and  Water  Service,  Decision  of  the 
Oregon  Public  Service  Commission,  Granting  an  Increase.  July  13,  1920. 

The  Douglas  County  Light  &  Water  Company  applies  to  the  Commis- 
sion for  permission  to  increase  its  rates  for  water  and  electric  service. 
For  the  purpose  of  better  advising  the  Commission  in  this  regard,  a 
demand  was  made  upon  the  company  to  furnish  detailed  information 
as  to  its  capitalization,  funded  and  other  indebtedness,  and  franchises, 
and  to  supply  an  inventory  of  its  property  used  or  useful  for  the  service 
of  the  public,  and  to  state  the  cost  thereof,  the  estimated  amount  of 
money  it  would  normally  require  to  produce  in  kind  each  itnit  in  normal 
new  and  useable  condition,  and  the  depreciation  which  had  accrued 
thereon;  the  earnings  and  expenses  from  utility  service  and  from  other 
sources;  the  total  units  of  consumption  and  number  of  each  class  of 
customers  served ;  together  with  the  fixed  charges,  taxes  and  other 
charges  to  be  met  by  the  utility. 

224.5 — Rates  Fixed  by  Contract 

It  is  contended  by  counsel  for  the  city  that  by  reason  of  certain  charter 
and  franchise  provisions  the  Commission  is  powerless  to  interfere  with 
the  applicant's  water  rates  either  for  domestic  use  or  for  municipal 
fire  protection. 

The  Commission  says : 

"Regarding  our  authority  to  establish  rates  for  municipal  fire  pro- 
tection in  contravention  of  franchise  provisions  of  the  city  we  desire 
to  say  that  the  decision  of  the  Supreme  Court  of  this  state  in  the  case 
of  the  City  of  Hillsboro  vs.  Public  Service  Commission  of  Oregon  ef 
al,  decided  since  the  hearing  had  hereon,  has  fully  disposed  of  this 
issue,  the  Commission's  order  fixing  such  rates  having  been  upheld. 

"In  that  case  the  Court  said:  'The  utility  was  and  is  engaged  in 
furnishing  water,  not  only  to  the  people  of  cities  directly  but  in- 
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directly  by  contract  with  the  cities  for  water  service  for  fire  pro- 
tection. If  the  water  company  entered  into  a  contract  with  a  private 
corporation  to  supply  it  with  water  at  a  special  rate  regardless  of 
when  the  contract  was  made,  there  is  no  doubt  but  what  the  Com- 
mission may,  upon  appropriate  proceedings  change  the  rate  of  com- 
pensation provided  in  such  private  contract.  If  the  City  of  Hills- 
boro  entered  into  a  contract,  special  in  its  character,  either  before  or 
after  the  passage  of  the  utilities  law.  fixing  a  compensation  for 
private  service,  such  contract  would  be  subject  to  revision  by  the 
Commission.  The  utilities  can  not  have  contracts  for  any  portion  of 
its  service  whether  it  be  with  the  public  at  large  for  domestic  use,  or 
for  private  corporations  upon  special  contracts,  or  with  cities  and 
towns  connected  with  its  system,  but  what  it  will  constitute  a  part  of 
its  service  and  would  affect  its  income  and  but  what  would  be  subject 
to  revision  or  modification  by  the  Commission.     *     *     *'  " 

311.2 — Reproduction  Cost  New 

Regarding  the  valuation  of  the  Company's  property,  based  upon  present 
day  prices,  the  Commission  says : 

"The  value  arrived  at  by  the  application  of  this  method  is  naturally 
an  exceedingly  high  one.  Rates  for  utility  service,  based  upon  a 
valuation  of  this  kind,  would,  at  this  time,  be  very  high  compared  to 
those  which  would  have  been  considered  reasonable  three  or  four 
years  ago  measured  by  the  same  method  of  valuation.  The  use  of 
such  a  value  for  rate  making  is  not  in  conformity  with  the  generally 
accepted  theories  of  public  utility  operation  and  regulation. 

"Every  public  utility  is  delegated  the  duty  and  right  of  performing  a 
particular  public  service.  As  compensation  for  the  service  per- 
formed, the  utility  is  entitled  to  a  reasonable  return  upon  the  amount 
of  money  prudently  invested  in  the  public  service.  The  utility  should 
thus  be  assured  against  the  uncertainty  that  confronts  a  private  con- 
cern, and  speculative  features  should  be  almost  entirely  eliminated. 
The  public  reaps  the  benefit  from  this  arrangement  in  the  form  of 
constant  and  continuous  service  more  stable  and  lower  rates. 

"Under  the  theory  advanced  by  the  applicant,  when  construction 
material  and  construction  labor  prices  rise,  the  rate  base  value  must 
also  increase  correspondingly ;  when  these  prices  decrease,  the  rate 
base  value  must  fall.  The  return  to  the  utility  thus  becomes  specu- 
lative, the  compensation  demanded  by  the  investor  increases  corre- 
spondingly, and  the  utility  is  placed  on  a  plane  with  private  specu- 
lative enterprise. 

"While  the  figures  presented  by  the  applicant  are  of  importance  in 
this  proceeding  and  merit  the  consideration  of  the  Commission,  yet 
they  are  but  an  element  in  the  determination  of  a  rate  base. 

"The  valuation  prepared  by  the  engineeriiig  department  of  the  Com- 
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mission  is  what  may  be  termed  a  historical  reproduction  cost,  and 
approximates  as  closely  as  possible  the  actual  original  cost  of  the 
property  now  of  use  and  useful  in  the  public  service.  This  so- 
called  historical  reproduction  cost  is  obtained  by  the  adoption  of 
actual  costs,  wherever  possible  of  verification,  and  by  the  application 
of  the  estimated  current  costs  of  material,  labor  and  other  incidental 
expenses  of  installation,  as  of  the  time  of  construction,  to  each  unit 
of  the  remaining  physical  property.  This  method  of  valuation,  ap- 
proaching as  it  does  more  closely  to  the  actual  investment  than  can 
be  obtained  in  any  other  method,  in  our  opinion  is  the  most  important 
factor  in  fixing  valuations  for  rate  making  purposes.  In  order  that 
good  management  should  be  encouraged,  and  especially  that  the  pub- 
lic should  not  be  charged  with  providing  a  return  upon  money 
lavishly  or  improvidently  spent,  this  'historical  reproduction  cost' 
should  be  limited  to  the  amount  of  investment  honestly  and  prudently 
made  at  the  time  of  construction. 

"In  direct  contrast  to  the  fluctuating  rates  which  would  logically 
follow  from  using  reproduction  cost  as  of  any  particular  date  of 
valuation,  the  historical  method  tends  toward  stability  of  rates.  When 
replacements  are  raade  at  a  higher  price-  than  the  original  unit,  this 
increased  investment  is  reflected  directly  in  this  historical  reproduc- 
tion cost.     *     *     * 

360 — Depreciation 

"There  has  been  in  previous  cases  before  this  Commission,  much  and 
varied  testimony  concerning  the  manner  in  which  depreciation  occurs. 
Although  its  actual  manifestation  is  generally  more  rapid  in  the  later 
portions  of  its  useful  life,  yet  it  appears  that  if  a  unit  with  a  twenty- 
year  life  has  been  in  service  ten  years,  half  of  its  wearing  value  is 
gone.  In  consequence,  and  especially  in  the  absence  of  any  deprecia- 
tion fund,  which  may  be  considered  as  an  adjunct  to  the  physical 
property,  the  straight  line  basis  is  herein  approved  as  a  method  of 
expressing  the  requirement  of  fixing  the  Reproduction  Cost  New 
Less  Depreciation.     *     *     * 

"In  our  order  No.  499.  in  re  the  Pacific  Telephone  and  Telegraph 
Company  (P.  U.  R.  1919.  D  350),  the  Commission  discussed  at 
length,  under  the  heading  'Depreciation  and  Value,'  certain  principles 
which  apply  as  well  in  this  as  in  other  valuation  cases.  In  that 
opinion  two  principal  theories  of  depreciation  and  value  were  dis- 
cussed. One  method  contemplates  the  use  of  the  average  or  normal 
reproduction  cost  less  depreciation  as  a  rate  base,  with  an  allowance 
for  depreciation  on  the  straight  line  method  the  other  method,  which 
produces  substantially  the  same  result  in  the  final  analysis,  contem- 
plates a  cost  new  rate  base,  with  an  allowance  for  depreciation  on 
the  sinking  fund  method. 

"The  principal  objection  to  the  use  of  the  straight  line  depreciated 
value  as  a  rate  base  is  that  this  value  may  range  from  the  entire  cost 
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new  to  the  salvage  value  of  any  unit,  depending  upon  the  particular 
date  chosen  for  the  appraisal.  And,  where  a  large  portion  of  the 
existing  plant,  the  units  of  which  have  approximately  the  same  use- 
ful life,  was  either  originally  constructed  or  rebuilt  during  a  re- 
latively short  period,  the  conditions  governing  its  depreciation 
approximate  those  of  the  single  unit  above  mentioned.  The  re- 
sulting rate  would  then  depend  upon  the  age  of  the  plant  when  it  is 
manifest  that  the  value  of  the  service  rendered,  and,  we  believe  the 
fixed  plant  costs,  should  be  the  same  throughout  its  life.  Should  the 
straight  line  basis  be  used  an  average  or  normal  depreciated  value 
should  be  found ;  however,  such  a  value,  is  practically  impossible  of 
determination, 

"The  cost  new  basis  easily  determined,  with  a  sinking  fund  depre- 
ciation allowance,  was  used  in  the  case  above  mentioned,  and,  when 
this  allowance  is  properly  safeguarded,  as  hereinafter  provided,  we 
believe  it  is  the  simpler  and  better  method.  Such  a  method  is  conse- 
quently used  in  this  case. 

"The  valuation  hereinafter  fixed  is  purely  a  rate  base  value  for  the 
purpose  of  fixing  just  and  reasonable  rates  and  should  be  so  con- 
sidered.    (See  P.  S.  C.  Or.  Order  No.  211.) 

"From  a  full  and  careful  consideration  of  the  foregoing  findings, 
in  connection  with  the  entire  record  before  us,  the  Commission  now 
determines  that  the  value  for  rate  making  purposes  of  the  utility 
property  of  the  Douglas  County  Light  &  Water  Company  in  Oregon, 
actually  used  and  useful  for  the  convenience  of  the  public,  and  in- 
cluding a  due  allowance  for  working  capital,  stores  and  supplies,  and 
development  cost,  was  on  Tanuarv  1,  1920.  as  follows:  Electric 
Utility,  $306,969 ;  Water  Utility,  $250,767. 

500 — Rate  Practice 

"The  present  form  of  electric  rates  for  both  lighting  and  power, 
takes  into  consideration  only  the  quantity  consumed.  Two  other 
closely  related  factors,  the  amount  of  the  demand  on  the  utility 
plant,  and  number  of  hours  use.  which  factors  are  actually  reflected 
in  the  cost  of  service,  were  not  considered.  This  Commission  has 
worked  out  a  form  for  a  single  lighting  or  schedule,  which  does 
consider  these  factors. 

"A  rate  form  which  will  accomplish  this  result  necessarily  is  more 
complex  than  the  simple  and  inadequate  rate  forms  previously  in 
force.  It  consists  of  a  higher  primary  rate,  which  is  first  applied 
for  the  purpose  of  meeting  the  fixed  costs  of  the  plant  necessary  for 
the  customers'  service.  If  the  customers'  use  of  this  plant  is  exer- 
cised for  only  a  short  period,  he  pays  for  such  use  only  for  such 
period,  but  at  a  justifiably  higher  rate.  The  consumer  who  having 
paid  for  the  fixed  charges  in  the  primary  rate,  which  applies  to 
practically  two  hours'  use  per  day  of  his  largest  use,  then  obtains 
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the  remainder  of  his  energy  at  the  lower  secondary  rate.  Large  con- 
sumers obtain  in  both  primary  and  secondary  rates,  consideration 
for  the  decreased  cost  of  su])plying  power  in  large  (juantities. 

"The  present  water  power  plant  capacity  of  this  utility  is  inadequate, 
and  it  has  been  necessary  to  supplement  this  power  by  operating 
steam  plant  with  expensive  labor  and  high  fuel  costs.  To  prevent 
the  needless  superimposition  by  consumers  of  power  upon  the  lighting 
peak,  thus  causing  needless  expense,  and  consequently  higher  rates, 
the  regttlar  power  rate  is  limited  to  20  hours  during  the  low  water 
period,  with  correspondingly  increased  rates  for  24  hour  power 
use. 

"The  water  rate  will  be  expressed  iii  cubic  feet,  as  the  meters  read 
directly  in  these  units,  and  the  consumer  will  thus  be  able  to  more 
easily  check  and  govern  his  own  consumption  of  water. 

"Contention  is  made  by  the  company  that  the  previous  flat  rate 
charged  allocated  to  the  water  utility  for  pumping  was  inadequate. 
This  electric  service  to  the  water  utility,  however,  should  be  metered 
as  soon  as  proper  equipment  can  be  procured.  This  particular  load 
being  under  control  of  the  same  management  and  with  large  reservoir 
capacity  can  probably  be  placed  on  the  'off  peak'  or  'valley'  portions 
of  the  daily  electric  load  and  should  therefore  be  entitled  to  a  lesser 
rate.  Because  of  this  favorable  condition  we  recommend  the  appli- 
cation of  the  regular  electric  schedule  hereinafter  prescribed  with  a 
discount  of  20%  to  provide  for  the  feature  above  mentioned.  Waste 
of  energy  resulting  from  over  flow  of  reservoirs  should  cease. 

"From  the  foregoing  income  statement,  the  estimated  true  operating 
income  shows  that  the  necessary  increase  in  electric  rates  will  be  less 
than  that  needed  for  the  water  utility,  which  has  been  yielding  a  very 
low  return  for  at  least  the  period  since  1913,  and  this  is  especially 
true  at  this  time.  None  of  the  rates  requested  by  the  applicant  will 
be  granted  herein.  The  lighting  rate  as  proposed  by  it,  especially,  is 
entirely  too  high,  as  are  the  other  proposed  electric  rates  in  a  lesser 
degree.  No  change  in  tlie  municipal  lighting  rates  will  occur  at  this 
time.  The  especial  attention  of  the  water  consumer,  is  called  to  the 
fact  that  the  old  metered  water  rates  are  less  than  any  that  have  ever 
been  heretofore  prescribed  by  this  Commission,  even  during  the 
period  of  low  operating  costs.  Such  a  condition  should  demonstrate 
to  the  water  users  of  Roseburg,  the  inadequacy  of  the  low  rates 
previously  paid  for  water  service. 

"To  assess  the  entire  cost  of  fire  protection  by  only  an  average  charge 
j)er  hydrant  is  not  as  fair  as  by  a  lump  sum  because  such  cost  includes 
charges  for  reservoirs,  transmission  mains  and  pumi)ing  equipment. 
Therefore  the  rental  on  existing  hydrants  and  other  facilities  will  be 
assessed  in  a  lump  sum  with  a  provision  for  specific  rentals  on  addi- 
tional hydrants  not  now  on   existing  mains,  to  be  fixed  at  a  price 


312  17    Rate    Research 


sufificiently  low  to  encourage  extensions.  Where  no  increase  in 
either  length  or  capacity  of  mains  now  installed  will  be  required  for 
additional  hydrants  a  still  lower  rate  is  given  in  order  to  encourage 
better  fire  protection. 

"A  rate  obtained  by  dividing  the  total  cost  of  fire  protection  by  the 
number  of  hydrants  to  obtain  an  average  charge  per  hydrant,  is  not 
as  desirable  as  to  make  a  specific  total  charge  which  includes  the 
maintenance  and  depreciation  of  reservoirs,  transmission  mains  and 
pumping  equipment.  For  simplicity,  the  hydrant  charge  for  exist- 
ing hydrants  is  generally  included  therein.  A  lower  charge  covering 
only  the  additional  cost  of  additional  hydrants  should  be  provided 
at  a  price  sufficiently  low  to  encourage  extensions.  Where  no  in- 
crease in  either  length  or  capacity  of  mains  already  installed  is  re- 
quired for  additional  hydrants,  a  still  lower  rate  should  be  given  to 
encourage  better  fire  protection.  The  rates  prescribed  herein  are 
in  accordance  with  these  principles. 

"The  City  of  Roseburg  has  been  the  recipient  of  an  extremely  low 
hydrant  rental  and  unquestionably  out  of  all  proportion  to  proper 
returns  on  the  investment,  and  theoretically,  at  least,  at  the  expense 
of  the  individual  water  user.  This  cost  is  approximately  $3,600  per 
annum  over  that  of  the  utility's  other  business. 

"This  cost  is  composed  only  of  a  depreciation  and  return  upon  the 
additional  investment  required  for  fire  hydrant  service.  No  charge 
for  operating  expense,  or  for  water  used,  is  included  therein.  As  a 
choice  between  charging  the  individual  consumer  of  water  a  suffi- 
ciently high  rate  to  pay  for  this  fire  protection,  or  of  charging  the  tax 
payers  for  the  fire  protection  which  they  receive,  we  believe  there 
can  be  but  one  equitable  course  of  action  open  to  this  Commission. 
This  we  have  previously  followed  in  the  Hillsboro  case,  supra,  which 
decision  has  been  heretofore  referred  to.  However,  the  effective 
date  of  the  requirement  for  municipal  hydrant  rentals  will  be  set 
forward  to  October  1st,  in  order  to  obviate  embarrassment  to  the 
city  government. 

"It  should  be  well  known  and  understood  that  the  loss  in  pressure, 
and  consequently  the  loss  in  quantity  and  eft'ectiveness  of  the  water 
delivered,  in  fire  hose  is  very  high,  and  if  a  block  length  of  hose  can 
be  substituted  by  the  installation  of  an  additional  hydrant  such  substi- 
tution will  undoubtedly  be  found  to  have  been  economical  in  case  of 
fire. 

"The  rate  hereinafter  fixed  is  based  on  adequate  service  for  fire  pro- 
tection and  the  utility  will  be  expected  to  use  all  reasonable  efforts 
to  keep  its  reservoirs  full.  Reasonable  service  demands  that  at  no 
time  should  the  reserve  water  in  each  group  be  less  than  45%  of 
its  maximum.  Indicators  readily  visible  from  a  distance  showing  the 
actual  amount  of  water  in  each  reservoir  shall  be  provided  by  the 
utility. 
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"This  Commission  has  found  that  the  use  of  flat  rates  and  combined 
light  and  power  rates  generally  leads  to  discrimination.  In  conse- 
quence, all  flat  rates,  except  those  hereinafter  prescribed,  will  be 
cancelled  by  this  order." 

MONTANA 

300 — Investment  and  Return 

Helena  Light  &  Railway  Company,  Application  for  Authority  to  In- 
crease Its  Gas  and  Street  Railway  Rates.  Decision  of  the  Montana 
Public  Service  Commission,  Granting  an  Increase  in  Gas  and  Street 
Railway  Rates  and  a  Decrease  in  Electric  Rates.  May  10.  1920.  (Con- 
tinued from  17  Rate  Research  291-297.) 

311.2 — Reproduction  Cost  New 

"  'Further,  if  parts  of  an  undertaking  deteriorate  and  decrease  in 
value,  the  whole  undertaking"  will  not  have  a  value  equal  to  its 
original  cost  unless  all  of  the  parts  are  new.  Replacements  of 
parts — that  is,  cars,  track,  boilers,  engines,  etc., — as  they  need  re- 
placement will  not  keep  the  property  as  valuable  as  when  new 
unless  the  parts  are  all  replaced  at  once,  which  is  practically  impos- 
sible. The  only  way  to  determine  what  is  the  value  of  the  whole 
undertaking  is  to  examine  its  various  constituent  parts  and  determine 
their  value,  having  regard  for  all  of  the  factors.'  Re  Metropolitan 
Street  Railway  Reorganization,  3  PSC  1st  Dist.,  N.  Y.,  113,  147. 

"  'It  is  also  argued  by  the  applicants  that  a  plant  which  is  in  first- 
class  operating  condition,  although  its  cars  may  be  somewhat  old, 
its  rails  worn  and  machinery  aged,  is  worth  as  much  from  an  operat- 
ing point  of  view  as  a  plant  which  is  practically  new  throughout. 
They  doubtless  mean  that  such  a  plant  can  earn  as  much  as  one 
which  is  practically  new  and  represents  in  value  100  per  cent  of  its 
cost  of  reproduction. 

"  'It  may  be  that  from  a  gross  earnings  point  of  view  a  system  whose 
present  value  is  equal  to  75  or  80  per  cent  of  its  cost  to  reproduce 
new  is  nearly  equivalent  to  a  system  whose  present  value  is  100  per 
cent  of  its  cost  to  reproduce  new  ;  but  there  are  several  considerations 
which  prevent  the  complete  acceptance  of  this  theory  when  applied 
to  net  earnings.  The  cost  of  maintenance  and  repairs  is  less  when 
a  road  is  entirely  new  than  when  it  is  75  per  cent  new.  Plant  and 
equipment  become  less  efficient  with  age.  But,  most  important 
of  all,  the  period  is  shortened  within  .which  provisions  must  be  made 
out  of  earnings  for  renewals,  replacements  and  reconstruction.'  Re 
Third  Ave.  R.  R.  Reorganization  Plan.  2  PSC  1st  Dist.  N.  Y., 
Julv  29,  1910.  And  see:  King's  County  Lighting  Company  vs. 
Wilcox,  156  App.  Div.  X.  Y.  603;  2  PSC  1st  Di.st.  N.  Y.,  659,  714; 
Re  Berlin  Electric  Light  Co..  3  N.  H.  PSC  R.  174;  Hays  on  Public 
Utilities,  pp.  182-206;  W'hitten  Pub.  Ser.  Corporations,  Ch.  XVIII, 
pp.  1118-1169.  Supp.  1914. 
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"Again,  the  company  argues,  with  reference  to  the  street  railway 
and  gas  utiHties  that  it  is  unfair  to  deduct  for  depreciation  which  the 
company  has  been  unable  to  make  good  by  renewals  and  replace- 
ments because  its  net  earnings  in  past  years  have  not  been  sufficient 
to  enable  it  to  do  so.  This  argument  is  unsound  for  two  reasons: 
"First:  An  examination  of  the  evidence  and  reports  made  to  this 
Commission  by  the  company  will  show  conclusively  that,  on  a  fair 
valuation,  this  company  has  received  in  past  years  sufficient  earnings 
from  the  combined  utilities  to  have  permitted  it  to  set  aside  annually 
a  sufficient  depreciation  reserve,  pay  all  operating  expenses  and  taxes, 
and  a  fair  return  on  the  value  of  the  utilities,  but  that  instead  of 
doing  so  the  company  has  preferred  to  distribute  to  its  stockholders, 
on  excessive  bond  and  stock  issues,  as  earnings,  the  amounts  which 
should  have  been  set  aside  as  a  reserve  for  depreciation ;  in  effect, 
distributed  as  earnings  a  part  of  its  capital,  so  that  it  cannot  now  in 
justice  be  allowed  the  full  value  of  the  utiHties  as  a  basis  for  rates. 
"Second :  Assuming  the  company  has  failed  in  past  years  to  earn 
sufficient  to  make  good  depreciation  by  renewals  and  replacements, 
the  fault  is  its  own  as  it  should  have  increased  its  rates  so  that  its 
earnings  would  have  been  sufficient  for  such  purpose.  In  the  case 
of  Knoxville  vs.  Knoxville  Water  Co.,  212  U.  S.  1,  53,  L.  ed.  371, 
it  was  said : 

"  'If,  however,  a  company  fails  to  perform  this  plain  duty  and  to 
exact  sufficient  returns  to  keep  the  investment  unimpaired,  whether 
this  is  the  result  of  unwarranted  dividends  upon  over  issues  of 
securities,  or  of  ommission  to  exact  proper  prices  for  its  output 
the  fault  is  its  own.  When,  therefore,  a  public  regulation  of  its 
prices  comes  under  question,  the  true  value  of  the  property  then  em- 
ployed for  the  purpose  of  earning  a  return  cannot  be  enhanced  by  a 
consideration  of  the  errors  of  management  which  have  been  com- 
mitted in  the  past.' 

"Moreover,  it  must  be  remembered  that  we  are  proceeding  in  the 
main  on  the  reproduction-cost-new  theory.  The  value  of  the  tangible 
property  upon  which  the  company  is  entitled  to  a  rate  which  will 
procvire  a  fair  return  is  the  present  value,  i.  e.,  at  the  time  of  the 
appraisement  for  rate-making  purposes.  In  the  absence  of  accurate 
evidence  as  to  actual  value,  the  cost-of -reproduction-new  takes  the 
place  thereof.  But  the  property  we  are  valuing  is  not  new  and  in 
order  that  cost-of -reproduction-new  may  represent  the  actual  con- 
dition— the  amount  presently  invested — there  must  be  a  deduction 
therefrom.  This  deduction  represents  the  amount  required  to  replace 
apparatus  still  in  use,  but  in  process  of  wearing  out,  at  the  end  of 
useful  service.  See :  Kings  County  Lighting  Case,  supra. 
"Finally,  we  are  satisfied  that  our  determination  to  deduct  deprecia- 
tion under  the  particular  facts  here  exhibited  is  correct  since  our 
decision  submits  itself  to  the  rule  enunciated  and  applied  by  the 
United  States  Supreme  Court  in  two  cases  involving  like  states  of 
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fact — Knoxville  vs.  Knoxville  Water  Co.,  212  U.  S.  1,  and  Minne- 
sota Rate  Cases,  230  U.  S.  352.     *     *     * 

"It  remains  now  to  apply  a  method  of  measuring  such  depreciation 
and  thereby  establish  the  sum  to  be  deducted.  To  apply  either 
method  offered  by  the  engineers,  impartially  and  exclusively,  would, 
it  seems  to  us,  substitute  pure  conjecture  for  rational  estimate.  In 
City  of  Helena  vs.  The  Helena  Light  and  Railway  Company,  6  Mont. 
R.  R.  &  P.  S.  C.  Reports,  in  objecting  to  the  straight-line  method  as 
a  sole  arbiter  we  said  : 

"Whether  or  not  the  valuation  thus  obtained  is  subject  to  deprecia- 
tion, and,  if  so,  to  what  extent,  is  a  matter  of  expert  opinion  depend- 
ing upon  the  amount  expended  for  maintenance,  renewals  and  perma- 
nent improvement  work ;  the  period  during  which  such  amounts  were 
expended,  and  in  general,  the  'state  of  repair'  of  the  property.  It 
will  be  obvious  that  there  can  be  no  fixed  percentage  of  deprecia- 
tion applicable  to  a  utility  that  had  been  'kept  up'  from  year  to  year 
by  constant  effort,  and  the  purchase  of  improved  devices,  as  com- 
pared with  one  that  had  been  allowed  to  deteriorate  through  neglect ; 
hence  the  principle  of  an  arbitrarily  established  measure  of  deprecia- 
tion is  untenable.' 

"W'e  see  no  reason  now  for  departing  from  the  views  there  ex- 
pressed. On  the  other  hand  the  'operating  efiiciency'  method  applied 
by  Engineer  Gillespie  seems  to  us  to  exclude  an  essential  basis  of  all 
rate-making,  i.  e..  the  present  value  of  the  property  devoted  to  the 
public  use.  'Operating  efficiency'  may  or  may  not  have  relation  to 
present  value,  and  while  present  value  is  more  often  than  not  ex- 
tremely difficult  of  determination  it  appeals  to  us  as  grounded  on 
fact  bases  where  'operating  efficiency'  must  always  be  an  'estimate 
of  estimates.'  To  us  it  seems  that  while  both  theories  may  be  prop- 
erly considered,  neither  should  be  given  preference  over  the  other 
or  ever  allowed  to  control,  but  that  both  theories,  and  the  age  of  the 
whole  property,  its  condition,  the  service  rendered,  its  state  of  effi- 
ciency, and  whether  the  earnings  have  been  used  to  make  good  de- 
preciation or  to  pay  dividends  to  the  stockholders,  should  all  be  con- 
sidered, and  after  consideration  of  all  of  these  elements  a  fiat  per- 
certtage  should  be  deducted  for  depreciation.  Considering  all  of 
these  elements  in  connection  with  these  three  utilities,  we  believe  that 
a  fair  percentage  to  be  deducted  is  as  follows :  Street  Railwav,  twenty 
per  cent  of  the  value  of  the  property  subject  to  depreciation  ;  Gas. 
twenty  per  cent  of  the  value  of  the  property  subject  to  depreciation ; 
Electric,  fifteen  per  cent  of  the  value  of  the  property  subject  to 
depreciation. 

"We  have  taken  20  per  cent  for  the  street  railway  for  several  reasons. 
Far  the  greater  part  of  its  track  and  roadway  and  distributing  sys- 
tem IS  very  old.  and  there  has  been  little  effort  to  keep  it  up  in  good 
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shape,  the  company  being  apparently  satisfied  to  keep  it  in  such  con- 
dition only  as  would  permit  fairly  safe  operation,  with  little  con- 
sideration for  the  care  or  comfort  of  its  patrons.  The  rolling  stock 
is  not  only  all  very  old,  but  was  practically  all  purchased  second 
hand.  By' reason  of  the  age  of  the  ift-operty,  and  the  failure  to  keep 
and  maintain  it  in  proper  condition,  the  cost  and  expense  of  opera- 
tion is  far  greater  than  it  would  be -if  the  company  had,  in  past  years 
expended  sufficient  funds  to  maintain  its  property  in  even  fair 
condition. 

"We  have  taken  20  per  cent  for  the  gas  utility  for  the  following 
reasons:  Here,  as  with  the  street  railway,  the  property  is  old,  and 
there  has  been  apparently  little  efl:ort  to  keep  it  in  good  condition. 
This  has  resulted  in  an  excessive  loss  of  gas.  The  reports  filed  with 
this  Commission  for  the  years  1914  to  1918,  inclusive,  show  an  in- 
creased loss  each  year,  that  for  the  year  1914  being  14.35  per  cent, 
which  increased  each  year  until  1919,  when  it  was  20.05  per  cent. 
That  this  is  an  excessive  loss  and  must  be  due  to  the  poor  condition 
of  the  old  mains  seems  apparent  when  we  compare  such  losses  with 
those  of  the  Great  Falls  and  Billings  gas  plants  for  the  same 
years.     *     *     * 

"While  the  gas  utility  shows  some  small  annual  increase  in  the  vol- 
ume of  cubic  feet  sold,  and  a  small  annual  increase  in  consumers, 
particularly  during  the  coal  shortage  seasons,  comparatively  it  is  at 
a  standstill.  It  is  almost  superfluous  to  say  that  the  evident  inertia 
of  the  gas  service,  its  deteriorated  plant,  and  relatively  failing 
patronage  result  immediately  from  the  fact  that  it  has  no  compe- 
tition. Its  natural  competitor,  the  electric  utility,  being  owned  by 
the  same  company,  favored  by  the  management  and  enjoying  certain 
popular  advantages,  has  snuffed  out  the  spark  of  incentive  to  in- 
creased bvisiness  and  improved  service.  The  company  is  indifferent 
to  better  gas  service  because  its  failure  in  this  department  results  in 
gain  to  the  electric  department,  whereas  an  independent  gas  entre- 
preneur would  strive  to  occupy  the  electric  field.  With  the  recent 
abnormal  increase  in  the  cost  of  coal  and  wood  fuel,  gas  fuel  service 
could  be  made  very  popular  if  pains  were  taken  to  develop  it  and 
render  the  service  efficient. 

"We  have  taken  fifteen  per  cent  for  the  electric  utility  for  the  reason 
that  this  utility  seems  to  be  in  much  better  condition  than  either  of 
the  others.  Its  property  seems  to  have  been  kept  up  in  better  shape 
and  is  now  in  a  better  state  of  efficiency.  This  is  borne  out  by  the 
estimates  of  depreciation  by  both  engineers,  their  estimates  of  the 
amount  of  depreciation,  under  the  two  theories  adopted  and  followed 
being  much  lower  than  for  either  of  the  other  two  utilities. 

"In  arriving  at  a  depreciable  base  we  have  excluded  all  overheads, 
land,  and  the  items  omissions  and  contingencies  and  engineering  and 
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supervision,  preferring  to  consider  only  physical  depreciation  in  its 
strict  sense.  In  arriving  at  our  average  value  we  included  the  aver- 
age of  the  physical  values  as  ascertained  by  the  two  engineers.  The 
Commission's  engineer  fixed  the  physical  value  of  the  railway  at 
$595,787,  while  the  company's  engineer  fixed  it  at  $580,669,  the 
average  of  these  two  values  being  $588,278.  This  amount,  however, 
includes  certain  land  values  which  are  not  subject  to  depreciation  and 
which  must  be  deducted  from  the  sum  $588,278.  The  land  values 
amount  to  $3,750,  being  $3,000,  fixed  by  both  engineers  as  the  value 
of  the  carhouse  site,  and  $750  fixed  by  the  Commission's  engineer 
on  the  right-of-way.  Deducting  this  amount  from  the  average  phys- 
ical value,  we  have  $584,528  as  the  physical  value  of  the  property  of 
the  railway  subject  to  depreciation,  and  20  per  cent  of  this  amount 
gives  us  $116,905  as  the  depreciation  to  be  deducted. 

*Tn  arriving  at  the  average  value  of  the  gas  utility  we  also  included 
the  physical  values  as  ascertained  by  the  two  engineers,  viz., 
$300,506,  by  the  Commission's  engineer,  and  $293,077,  by  the  Com- 
pany's engineer,  or  an  average  of  $296,792.  This  value,  however, 
includes  $3,285,  fixed  by  both  engineers  as  the  value  of  the  land,  and 
must  be  deducted  from  the  $296,792.  This  leaves  $293,507  as  the 
physical  value  of  the  gas  property  subject  to  depreciation,  and  20 
per  cent  of  this  amount  gives  us  $58,701  as  the  depreciation  to  be 
deducted. 

"In  arriving  at  the  average  value  of  the  electric  utility  we  also  in- 
cluded the  physical  values  ascertained  by  the  two  engineers,  after 
being  readjusted,  viz.,  $257,016  by  the  Commission's  engineer  and 
$267,690  by  the  Company's  engineer,  or  an  average  of  $262,353. 
This  sum  includes,  however,  the  value  of  the  land  fixed  by  both  engi- 
neers at  $5,000,  which  being  deducted  leaves  $257,353  as  the  physi- 
cal value  of  the  property  subject  to  depreciation,  and  15  per  cent  of 
this  amount  gives  us  $38,602  as  the  depreciation  to  be  deducted." 
(To  be  continued  in   next  zvcek's  issue  of  Rate  Research) 


WISCONSIN 
620 — Factors  Affecting  Rates 

Racine  Gas  Works  of  the  Wisconsin  Gas  and  Electric  Company,  In  the 
Matter  of  the  Report  of  the  Board  of  Conciliation  of  the  State  of  Wis- 
consin with  Respect  to  Fair,  Equitable  and  Just  Wages.  Decision  of 
the  Wisconsin  Railroad  Commission,  Adjusting  Rates  to  Meet  In- 
creased Co.st  of  Labor.     June  29,  1920. 

The  Board  of  Conciliation,  acting  under  Chapter  530  of  the  Laws  of 
1919,  has  reported  to  this  Commission  its  determination  and  findings  in 
regard  to  the  employees  of  the  Racine  Gas  Works  of  the  Wisconsin 
Gas  and  Electric  Company  granting  general  increases  in  wages.     Fol- 
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lowing^  the  receipt  of  this  report  the  Commission  set  a  hearing  for  Jwne 
11,  1920. 

The  Commission  says : 

"The  determination  of  the  revenue  requirements  of  the  Lake  Shore 
gas  division  of  the  Wisconsin  Gas  and  Electric  Company  is  compli- 
cated by  an  extreme  and  abnormal  coal  situation  which  leaves  us 
uncertain  as  to  what  the  cost  of  gas  coal  will  be  over  any  considerable 
period  and  it  is  impossible  to  determine  for  any  material  period  the 
revenue  requirements  of  the  company.  We  do  not  believe  that  it  was 
the  intent  of  Chapter  530  of  the  Laws  of  1919  that  the  Commission 
must  necessarily  adjust  rates  so  that  for  each  month  or  other  short 
period  the  company  would  be  earning  a  fair  return  upon  the  capital 
employed.  Adjustment  of  rates,  whether  upward  or  downward, 
cannot  be  so  closely  adapted  to  the  revenue  requirements  that  the 
return  in  each  month  under  a  system  of  regulation  will  be  a  fair 
return  and  no  more  than  a  fair  refiirn.  As  already  stated,  it  is  im- 
possible to  forecast  the  revenue  requirements  of  the  company  accu- 
rately, but  this  order  will  provide  for  such  rate  increase  as  the  Com- 
mission is  satisfied  will  be  required. 

"In  passing  upon  the  amount  of  the  increase  necessary  we  must  not 
overlook  the  fact  that  the  Wisconsin  Gas  and  Electric  Company  in 
its  Lake  Shore  gas  division  has  not  recently  attained  anything  like 
the  average  standard  of  efifiiciency  reached  by  other  gas  plants  in  the 
state.  We  know  of  no  conclusive  reason  why  the  Racine  gas  plant 
should  not  attain  a  standard  of  production  comparable  with  the  aver- 
age of  other  plants. 

"Not  only  is  the  future  of  the  coal  market  uncertain  but  the  results 
to  be  obtained  from  the  sale  of  residuals  are  also  uncertain.  The 
market  price  of  coke  is  largely  dependent  upon  the  price  of  anthra- 
cite coal  and  the  future  price  of  this  is  something  which  we  cannot 
even  approximate. 

"We  have  given  consideration  to  all  the  factors  and  all  the  evidence 
which  we  have  before  us.  Considering  all  these  conditions  it  is  our 
conclusion  that  at  this  time  the  Lake  Shore  division  of  the  Wisconsin 
Gas  and  Electric  Company  should  be  authorized  to  increase  its  rates 
for  gas  service  in  the  amount  of  25  cents  per  thousand  cubic  feet 
and  this  order  will  so  provide." 

REFERENCES 

INVESTMENT  AND  RETURN 

360 — Depreciation 

Basis  of  Estimating  Allowance  for  Depreciation,  by  William  G.  Ray- 
mond.    Engineering  News-Record,  July  22,  1920.     p.  178,  1^/4  pages. 

As    valuations    are    usually    made    in    rate    cases   the    reproduction    cost    of    the 
property  at  the  time  of  valuation  is  estimated,  the  amount  of  accrued  deprecia- 
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tion  is  estimated  with  the  reproduction  cost  as  a  base,  and  as  an  item  of  the 
operating  expense  the  annual  depreciation  allowance  is  estimated  on  the  same 
base.  The  purpose  of  this  paper  is  to  inquire  whether  or  not  this  is  proper 
practice. 

In  discussing  the  proper  method  of  accounting  in  respect  to  a  valuation  for 
purposes  of  ratemaking,  the  writer  says : 

"It  would  seem  to  be  reasonable  to  conclude  that  when  a  public  utility 
property  is  created,  it  is  not  the  physical  property  items  that  the  public 
should  undertake  to  maintain,  but  rather  the  investment  in  that  property. 
And  if  the  owner  receives  a  fair  return  rate  on  the  money  that  he  invests 
in  the  various  items  of  a  public  service  property,  while  these  items  are  in 
existence,  and  receives  back  what  he  paid  for  them  when  they  go  out  of 
existence,  and  further  receives  a  fair  return  on  the  cost  of  the  items  that 
replace  the  original  items,  whether  this  be  less  or  more  than  the  cost  of 
the  original  items,  is  he  not  receiving  his  just  due,  and  is  not  the  public 
paying  its  fair  charge  ? 

"If  this  conclusion  is  sound,  then  the  annual  depreciation  allowance  that  is 
included  in  operating  expense  should  be  based  upon  the  cost  of  the  depre- 
ciating item,  and  not  on  the  cost  of  the  item  that  is  to  replace  the  depreciating 
item.  As  a  rule  this  cost  of  the  replacing  item  cannot  be  known  in  advance 
of  its  purchase,  so  that  it  is  impossible,  even  if  it  would  be  just,  to  base  the 
depreciation  allowance  for  a  given  item  in  use  on  the  cost  of  the  item  that 
is  to  replace  it. 

"And  again,  if  the  conclusion  is  correct,  then  it  is  equally  improper  to  base 
the  depreciation  allowance  on  the  cost  of  reproduction  of  the  property  as  of 
the  time  of  a  valuation.  Rather  should  the  depreciation  allowance  be  based 
upon  the  estimated  or  known  original  cost  to  date,  and  this  is  true  regardless 
of  whether  original  cost  to  date  or  reproduction  cost  as  of  the  date  of 
valuation,  or  any  other  estimate  is  used  for  determining  the  value  of  the 
property  at  a  given  date.  *  *  * 

"It  sometimes  occurs  that  an  item  of  property  is  not  replaced  at  all  when 
it  wears  out.  Some  new  method  of  doing  what  this  item  has  done  has  been 
discovered.  The  item  has  become  obsolete.  The  cost  of  replacing  it  in 
kind  is  zero  because  it  is  not  replaced.  Shall  the  depreciation  allowance  be 
figured  on  this  basis?  Manifestly  that  would  be  absurd.  The  owner  would 
have  lost  his  investment. 

"Does  it  not  seem  clear,  therefore,  from  the  statements  made,  that  always 
the  depreciation  allowance — when  any  depreciation  allowance  is  set  up  in 
operating  expense — should  be  based  on  the  original  cost  of  the  depreciating 
items  rather  than  on  their  reproduction  cost  as  of  any  time  or  on  any 
estimate  that  may  be  made  of  their   future  replacement  cost  ?" 

COURT  DECISION  REFERENCES 

228 — Franchises 

Greenville  Telephone  Co.  v.  City  of  Greenville.  Deci.sion  of  the  Court 
of  Civil  Appeals  of  Texas.  March  27,  1920.  Rehearing  Denied  May 
8,  1920.    221  Southwestern  995. 

This  is  an  injunction  suit  brought  by  appclle  to  enjoin  the  appellant  from 
violating  the  provisions  of  its  franchise  granted  by  said  city,  in  that  appellant 
was  charging  and  collecting  from  its  subscribers  certain  service  charges,  which 
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are  prohibited  by  the  terms  of  said  franchise,  and  praying  for  a  temporary 
restraining  order,  prohibiting  appellant  from  making  said  charges,  and  requiring 
it  to  install  and  move  the  telephone  of   its   subscribers   without  charge. 

The  Court  says : 

"We  do  not  concur  in  the  contention  of  appellant  that  the  'language  of  the 
ordinance  must  be  strictly  construed  against  the  appellee,'  but  agree  with 
the  authorities  which  hold  to  the  principle  as  follows : 

"  'Acts  of  incorporation  and  other  statutes  granting  special  privileges  are  to 
be  construed  strictly,  and  whatever  is  not  given  in  unequivocal  terms  is 
withheld.'  Moran  v.  Miami  County,  2  Black,  122,  17  L.  Ed.  342.  'Grants  of 
franchises  by  the  state  are  to  be  so  strictly  construed  as  to  operate  as  a 
surrender  of  sovereignty  no  further  than  is  expressly  declared  by  the  terms  of 
the  grant ;  the  grantee  takes  nothing  in  that  respect  bv  inference.'  Svracuse 
Water  Co.  v.  City  of  Syracuse,  116  N.  Y.  167,  22  N.  E.  381,  5  L.  R.  A.  546. 

"When  the  government  took  over  the  system  it  was  the  duty  of  the  subscribers 
to  yield  to  its  rules  and  regulations,  but  when  it  surrendered  its  control  and 
the  plant  went  back  in  the  hands  of  the  telephone  company,  the  only  protection 
the  public  had  was  to  rely  on  the  franchise  which  had  been  theretofore 
granted,  and  on  it  to  look  for  its  rights.  The  right  to  make  charges  for  any 
services  has  to  be  regulated  by  the  franchise,  and,  unless  such  a  right  is 
specified  in  the  franchise,  then  the  company  cannot  do  anything  contrary 
thereto.  In  other  words,  the  telephone  company  has  no  right  to  go  into  a 
city  and  use  the  streets  without  it  first  obtains  a  franchise,  and  that  it  is 
granted  a  charter  for  its  manner  of  doing  business,  its  rate  of  charges  when 
specified,  etc.,  and  it  cannot  roam  oflf  into  the  domain  of  speculation  wherever 
fancy  mav  lead  it.  Galveston  Wharf  Co.  v.  Railwav  Co.,  81  Tex.  494,  17 
S  W.  57;  City  of  Memphis  v.  Browder,  174  S.  W.  982;  Waterworks  Co.  v. 
City  of  Ennis.  105  Tex.  63,  144  S.  W.  930;  Muncie  Natural  Gas  Co.  v.  City 
of  Muncie,  160  Ind.  97,  66  N.  E.  436,  60  L.  R.  A.  822;  Syracuse  Water  Co. 
v.  City  of  Svracuse  116  N.  Y.  167,  22  N.  E.  381;  5  L.  R.  A.  546;  Slidell  v. 
Grandjean,  ill  U.  S.  437,  4  Sup.  Ct.  475.  28  L.  Ed.  321;  Cleburne  Water, 
etc.,  Co.  V.  City  of  Cleburne,   13  Tex.  Civ.  App.   141,  35   S.   W.  733.  *  *  * 

"The  franchise  was  granted  to  the  telephone  company  November  17,  1916. 
It  was  accepted  by  said  company  and  it  did  business  thereunder  and  in 
accordance  therewith  until  the  United  States  government  took  charge  thereof 
and  operated  it  at  an  increased  rate,  contrary  to  those  expressed  in  the 
franchise,  until  the  plant  was  surrendered  in  December,  1919,  when  the 
company  took  charge,  and  has  since  been  operating  it  in  opposition  to  the 
franchise. 

"It  was  shown  by  its  general  manager  that  it  could  not  exist  if  it  had  to 
operate  at  less  than  the  rates  charged  by  the  government,  and  asked  that  this 
court  interpose  its  equitable  powers  and  prevent  its  bankruptcy  by  dissolving 
this  injunction.  The  franchise  granted  by  the  city  of  Greenville  is  the  only 
contract  ever  entered  into  between  the  parties,  and  we  do  not  think  we  should 
make  another  contract  under  the  circumstances,  but  we  will  remit  them  to 
the  remedy  provided  in  section  4  of  said  franchise,  which  the  company  has 
never  attempted  to  evoke.  Ball  v.  Texarkana  W.  Co.,  127  S.  W.  1069;  Smith 
V.  Birmingham  W.  W.  Co.,  104  Ala.  315.  16  South  123;  City  of  Madison  v. 
Madison  Gas  &  Electric  Co.,  129  Wis.  249.  108  N.  W.  65,  8  L.  R.  A.  (N.  S.) 
529,  116  Am.  St.  Rep.  944,  9  Ann.  Cas.  819;  Attornev  General  v.  Railway 
Co.,  35  Wis.  425;  Cleburne  W.,  etc.  Co.  v.  City  of  Cleburne,  13  Tex.  Civ. 
App.  141,  35  S.  W.  733. 

"Under  the  circumstances  of  this  case  we  think  the  action  of  the  trial  court 
in  granting  the  writ  of  injunction  was  proper,  and  it  is  affirmed." 
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COMMISSION  DECISIONS 
VIRGINIA 

300 — Investment  and  Return 

Chesapeake  and  Potomac  Telephone  Company,  AppHcation  For  a  Gen- 
eral Revision  of  Rates.  Decision  of  the  Virginia  Corporation  Com- 
mission, Fixing  Rates.    July  23,  1920. 

On  July  25.  1919.  the  Chesapeake  and  Potomac  Telephone  Company  of 
Virginia  filed  with  the  Commission  its  petition  asking  permission  to  file 
tariffs  putting  into  effect  certain  increased  rates. 

Realizing  that  the  application  for  a  general  increase  in  rates  would 
necessarily  consume  considerable  time,  because  of  the  many  issues  in- 
volved, the  company  asked  that  the  Postmaster-General  rates  should  be 
permitted  to  remain  in  effect  from  and  after  December  1,  1919,  and 
until  the  Commission  should  decide  the  main  case. 

The  first  protest  came  from  the  City  of  Richmond,  which  claimed  that 
by  virtue  of  a  franchise  granted  by  it  to  the  company  in  wl-ych  refer- 
ence was  made  to  the  rates  to  be  charged,  the  Company  was  obliged 
under  that  provision  of  the  Act  of  Congress  referring  to  rates  made  by 
contract,  to  return  at  once  to  the  pre-war  schedule.  Argument  was 
made  before  the  Commission  on  September  16,  1919,  on  the  subject  of 
jurisdiction,  following  which  briefs  were  filed  by  the  City  and  by  the 
company.  On  October  28,  the  Commission  rendered  its  decision,  with 
an  opinion  by  Chairman  Rhea,  holding  that  the  City  was  without  juris- 
diction over  the  telephone  rates,  and  an  order  was  entered  by  the  Com- 
mission taking  jurisdiction  and  continuing  in  eff'ect  in  the  City  the 
Postmaster-General  rates  pending  the  determination  of  the  main  case. 
From  this  decision  the  City  has  appealed  to  the  Supreme  Court  of 
Appeals. 

The  application  for  general  advance  in  rates  was  set  down  for  hearing 
before  the  Commission  in  its  court-room  on  November  19,  1919.  At 
that  time  objection  was  made  to  the  jurisdiction  of  the  Commission. 
on  account  of  local  franchise  provisions,  by  the  cities  of  Lynchburg, 
Roanoke,  Winchester,  Radford  and  Suffolk,  and  by  the  towns  of 
Christiansburg,  Pulaski  and   Dublin.     Many  communities  were  repre- 
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sented  with  reference  to  the  reasonableness  of  the  proposed  rates,  but  in 
the  main  this  matter  was  approached  by  those  present  in  an  inquiring 
spirit. 

The  Commission  says : 

"In  the  rapid  development  of  pubhc  utihties,  born  of  the  desire  of 
the  people  to  avail  themselves  of  the  conveniences  resulting  from 
invention  and  discovery,  too  little  attention  was  paid  to  provision  for 
the  future.  Such  enterprises  as  local  telephone  companies  were 
formed,  often  backed  by  a  large  amount  of  commendable  public,  and 
rates  were  fixed  so  as  to  attract  the  public  to  new  and  untried  service, 
with  little  regard  to  the  actual  cost  of  doing  business  and,  unfortu- 
nately, with  still  less  regard  to  the  inevitable  depreciation  of  the 
property.  All  the  States  are  today  strewn  with  public  utilities  which 
have  deteriorated  greatly  in  value  to  the  people  because  they  are  worn 
out,  no  sufficient  amount  having  been  charged  from  the  beginning  to 
maintain  them  in  proper  condition  and  to  provide  a  fund  with  which 
to  rebuild  those  portions  whose  deterioration  is  gradual  and  cumu- 
lative. 

"The  owners  of  many  such  properties,  as  time  went  on  and  as  the 
above  facts  became  more  and  more  evident,  became  discouraged  with 
their  investments  and  were  glad  to  sell  them  to  the  Bell  interests. 
That  system,  with  its  extensive  business,  extending  all  over  the 
United  States,  was  obliged  to  systematize  its  affairs,  and  reduce  them 
to  a  more  scientific  basis.  It  found  itself  with  properties  in  differ- 
ing degrees  of  decay,  and  with  a  rate  structure  in  the  main  inadequate 
to  provide  a  depreciation  reserve,  and  varying  greatly  in  different 
localities  without  reason  or  cause  except  the  mistakes  made  in  the 
beginning. 

'Tt  is  patent,  therefore,  that  even  if  there  had  been  no  war,  the 
Chesapeake  and  Potomac  Telephone  Company  would  have  been  com- 
pelled to  seek  a  general  advance  in  rates,  so  that  it  might  be  properly 
prepared  to  continue  to  serve  the  public  with  adequate  facilities  in 
years  to  come.  In  fact,  the  company  was  preparing  its  case,  with  a 
valuation  based  upon  a  field  inventory  of  1914  with  necessary  addi- 
tions, for  the  purpose  of  asking  for  higher  rates,  when  the  wire 
lines  were  taken  over  by  the  Federal  Government.  War  emergencies 
caused  the  postponement  of  all  such  proceedings. 

"Considerable  additions  were  made  to  the  Company's  revenues  by 
reason  of  the  advances  authorized  by  the  Postmaster-General,  and  in 
normal  times  these  increases  might  have  proven  adequate  or  perhaps 
excessive.  But  the  Company  had  to  suft'er,  along  with  everybody 
else,  by  the  greatly  increased  cost  of  labor  and  material  as  the  result 
of  war  conditions,  and  the  investigation  made  by  the  Commission  of 
the  Company's  affairs  indicates  that  its  revenues  are  now  insufficient 
to  permit  it  to  exist  and  properly  serve  the  public." 
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224.5— Rates  Fixed  by  Contract 

"An  additional  burden  was  placed  upon  this  Company,  together  with 
all  others  whose  municipal  franchises  fixed  the  maximum  rates  for 
service.  These  franchise  requirements  were  brought  into  being 
mainly  in  the  old  hit-and-miss  days,  when  it  was  regarded  as  good 
practice  to  prescribe  the  return  for  giving  service  as  compensation  in 
part  for  the  use  of  the  highways  of  cities  and  towns.  We  think  no  one 
could  contend  now,  in  view  of  the  lessons  of  the  past  few  years,  that 
local  governing  bodies  should  fix  irrevocable  rates  by  contract,  with- 
out regard  to  future  conditions.  This  practice  has  brought  most  of 
the  street  railway  systems  of  the  country  into  receiverships,  and 
many  other  public  utilities  have  followed  suit,  until  it  is  now  a  ques- 
tion whether  a  large  portion  of  them  will  for  years  to  come  be  in 
position  to  serve  the  public  efticiently,  because  of  broken  down  equip- 
ment. 

"A  hard  and  fast  rate  fixed  in  a  local  franchise  ten  years  ago  will 
bankrupt  any  utility  today ;  a  hard  and  fast  rate  fixed  in  a  local 
franchise  today  at  present  cost  prices  will  in  all  probability  be  an  in- 
tolerable burden  on  the  unfortunate  citizens  ten  years  hence.  The 
method  of  fixing  rates  in  franchises  may  be  regarded  as  obsolete,  and 
throughout  the  Union  it  is  recognized  that  such  rates  should  be 
flexible  and  under  the  control  of  a  central  regulative  body,  constituted 
for  that  purpose  and  eqtiipped  for  that  purpose. 

"An  instance  in  point,  showing  that  the  above  argument  is  peculiarly 
applicable  to  an  instance  like  the  case  at  bar,  where  a  single  utility 
operates  in  many  communities,  is  that  of  the  City  of  Richmond.  It 
is  quite  evident  that  for  some  years  before  the  W^orld  War,  operating 
under  franchise  rates  by  which  it  then  believed  it  was  bound,  the 
Company  furnished  service  to  the  people  of  Richmond  at  less  than 
cost,  and  thus  the  people  of  other  cities  and  towns,  and  of  the  coun- 
try districts  in  Virginia  were  obliged  to  pay  to  help  maintain  tele- 
phone service  in  Richmond.  When  certain  territory  contingencies  to 
the  city  was  annexed  some  years  ago,  the  telephone  rates  of  patrons 
taken  in  were  greatly  reduced.  Can  there  be  any  reasoning  by  which 
a  mere  act  of  annexation  could  make  a  telephone,  in  the  same  spot 
and  serving  exactly  the  same  clientele,  worth  40  per  cent  less  than 
before  ? 

"In  its  calculations  the  Commission  has  assumed  that  the  rates 
allowed  will  be  applicable  as  set  forth  in  the  schedules,  regardless  of 
local  franchise  provisions.  If  in  some  localities  these  rates  cannot  be 
realized,  the  Company  must  lose,  and  its  only  recourse  is  to  secure, 
if  it  can,  amendments  to  franchises  permitting  it  to  put  into  effect 
the  charges  deemed  by  the  Commission  to  be  fair  for  the  several 
municipalities.  The  Commission  will  not  penalize  the  remainder  of 
the  patrons  to  make  up  to  the  Company  its  losses  incurred  by  reasons 
of  its  mistakes  in  making  irrevocable  contracts. 
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"From  our  conclusions  below  it  will  be  observed  that  inequality  may 
result  in  cases  where  communities  do  not  amend  their  local  fran- 
chises so  as  to  meet  the  Commission's  decision  as  to  a  fair  and  rea- 
sonable rate,  because  the  company's  patrons  living  and  doing  busi- 
ness just  outside  the  city  or  town  limits  will  be  paying  a  higher  rate 
than  those  inside  the  municipality,  whose  rates  are  limited  by  fran- 
chise. The  Commission  cannot  help  this ;  it  is  a  condition  resulting 
from  the  application  of  the  law. 

"While  the  views  above  set  forth  are,  we  believe,  in  accord  with 
sound  public  policy  and  modern  economic  theory,  we  are  not  uncon- 
scious of  the  fact  that  the  questions  presented  for  our  determination 
are  to  be  decided  not  upon  the  law  as  it  should  be  but  upon  the  law 
as  it  is,  and  that  in  passing  upon  the  franchise  rights  and  obligations 
of  the  Telephone  Company  and  the  several  municipalities  concerned, 
we  are  necessarily  to  be  governed  by  the  Consitution  and  statutory 
law  applicable  to  the  questions  involved,  as  well  as  the  judicial  de- 
cisions applicable  thereto.  The  general  considerations  discussed  are, 
however,  pertinent  in  so  far  as  the  written  law  may  fail  to  fully 
cover  a  given  state  of  facts,  or  may  be  susceptible  of  difierent  con- 
structions, and  in  all  such  cases  it  is  and  will  be  the  policy  of  the 
Commission  to  assert  its  regulatory  jurisdiction,  rather  than,  by  the 
invocation  of  legal  technicalities  to  seek  the  maintenance  of  franchise 
obligations. 

"The  Chesapeake  and  Potomac  Telephone  Company  of  Virginia 
operates  in  the  cities  and  towns  of  Lynchburg,  Roanoke,  Winchester, 
Suffolk,  Radford,  Christiansburg,  Pulaski  and  Dublin  under  fran- 
chises granted  by  the  respective  municipalities,  and  the  first  inquiry, 
equally  applicable  to  all  of  the  cases,  is  this : 

"Where  a  telephone  company  has  sought  and  obtained  from  a  munici- 
pality a  franchise  by  which  the  reciprocal  rights  and  obligations  of 
the  parties  are  fixed  by  contract,  has  this  Commission  any  jurisdic- 
tion to  regulate  rates  and  service  in  such  municipality? 

"Under  the  terms  of  Section  153,  Constitution  of  Virginia,  a  tele- 
phone company  is  defined  as  a  transmission  company,  and  Section 
156  (b)  of  the  Constitution,  as  interpreted  and  construed  by  our 
court  of  last  resort,  confides  to  this  Commission  plenary  power  to 
regulate  and  supervise  the  rates  and  service  of  this  class  of  corpora- 
tions, save  in  so  far  as  such  matters  may  have  become  irrevocably 
fixed  by  a  franchise  contract  made  in  strict  accordance  with  the 
provisions  of  Sections  1033e  and  1033f  of  Pollard's  Code  1904 
(Sections  3016.  3018-24,  Code  1919).  Va.  Western  Power  Co.  vs. 
Clifton  Forge  18  Va.  App.  381. 

"There  is  thus  carved  out  from  the  general  plenary  jurisdiction  of 
this  Commission,  a  class  of  cases  to  which  the  powers  of  the  Com- 
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mission  do  not  extend ;  a  class  of  cases  which  must  be  regarded  as 
an  exception,  or  rather  as  a  reservation,  withheld  by  the  Legislature 
under  sanction  of  the  organic  law,  from  the  regulatory  supervision 
of  this  Commission,  which  otherwise  would  be  perfect  and  complete. 
That  exception  is  operative  only  when  the  franchise  contract  is 
completed  in  strict  conformity  with  the  statutory  requirements  and 
only  to  the  extent  that  the  contract  itself  is  finally  determinative  of 
the  rights  and  obligations  of  the  parties.  If,  notwithstanding  the 
contract,  there  shall  be  matters  of  service  and  rates  which  are  not 
finally  and  completely  concluded  thereby,  the  general  jurisdiction  of 
the  Commission  attaches.  The  Commission's  powers,  in  respect  to 
the  regulation  of  rates  and  services  of  transmission  companies, 
under  section  156  (b)  of  the  Constitution,  are  all-inclusive,  all- 
pervasive,  except  as  and  to  the  extent  that  they  are  prevented  from 
operating  by  a  franchise  agreement  concluded  in  accordance  with 
the  statutory  provisions  mentioned. 

"It  follows  that  the  mere  existence  of  a  franchise  agreement  does  not 
settle  the  question  of  the  Commission's  jurisdiction.  It  must  first  be 
determined  whether  the  franchise  agreement  has  been  executed  in 
conformity  with  statutory  requirements,  and,  secondly,  whether  or 
not  the  rate,  regulation  or  service  in  question,  has  been'  definitely 
fixed  and  determined  by  the  terms  of  the  contract  in  question  ;  if 
not,  in  either  case,  this  Commission  has  jurisdiction  of  the  issue. 

"In  order,  therefore,  to  determine  the  existence  and  extent  of  the 
Commission's  jurisdiction,  it  becomes  necessary  to  examine  the 
various  franchises  involved  and  in  the  interest  of  brevity,  it  is  for- 
tunately possible  to  group  for  consideration  the  franchises  granted 
by  the  cities  and  towns  of  Lynchburg,  Roanoke,  Christiansburg, 
Pulaski  and  Dublin,  which,  although  not  in  all  respects  identical, 
present  the  same  questions  for  decision." 

(To  be  continued  in  next  week's'  issue  of  Rate  Research) 

WISCONSIN 

500 — Rate  Practice 

lola  Light,  Power  and  Manufacturing  Company,  Application  for 
Authority  to  Increase  Rates.  Decision  of  the  Wisconsin  Railroad 
Commission,  Granting  the  Application.     July  29,  1920. 

The  lola  Light,  Power  and  Manufacturing  Company  filed  an  applica- 
tion for  authority  to  increase  its  rates  for  electric  service. 

An  appraisal  of  the  property  and  plant  of  the  Company  was  made  as 
of  May  24,  1920.  The  reproduction  cost  as  shown  by  the  appraisal 
amounted  to  $21,105.  while  the  reproduction  cost  less  depreciation  as 
of  that  date  amounted  to  $15,500. 
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The  Commission  says : 

"If  we  consider  the  total  joint  business  of  the  company — that  is,  the 
mill,  electric  and  merchandise  departments,  it  is  noted  that  the 
revenues  for  the  year  ended  June  30,  1920,  amounted  to  $14,845.71 
while  the  expenses,  including  taxes  and  depreciation,  but  excluding 
interest  charges,  amounted  to  $15,51vx70.  While  non-operating 
revenues  amounted  to  $6,861,  expenses  charged  to  non-operating 
business  approximated  $5,728.  The  net  earnings  from  non-utility 
operation,  however,  were  insufficient  to  offset  the  losses  from 
electric  generation. 

"Our  investigation  indicates  that  it  is  highly  probable  that  day 
current  would  not  be  provided  were  it  not  for  the  fact  that  the  saw- 
mill requires  steam  during  the  day.  The  load  on  the  electric  gener- 
ator and  the  steam  engine  is  very  small  during  this  period,  but  the 
sawmill  takes  practically  all  of  the  steam  generated.  At  the  time  of 
our  investigation  the  sawing  season  was  over  and  it  was  noted  that 
the  verv  small  load  which  was  being  carried  during  the  dav  was 
barely  sufficient  to  warrant  day  operation. 

612 — Power 

"From  the  record  and  from  Exhibit  1  it  is  noted  that  the  utility  is 
supplying  service  to  10  power  consumers  with  an  aggregate  of  about 
69  h.  p.  Examination  of  these  data  and  consumer  data  obtained 
indicates  that  all  but  three  consumers  are  seasonal  users  of  the 
applicant's  service.  For  this  reason  the  revenues  derived  from  the 
power  business  fluctuate  materially  during  the  year. 

"The  law  permits  classifications  and  allows  a  difference  in  rates 
where  there  is  a  diiTerence  in  the  cost  of  service,  and  the  rates  are 
adjusted  thereto.  Utilities  supplying  short  term  or  temporary  ser- 
vice, covering  three  to  six  months,  are  justified  in  securing  for  that 
service  sufficient  revenue  to  cover  those  continuous  fixed  charges 
which  accrue  to  the  plant  because  of  the  facilities  devoted  to  the 
power  customer  and  which  the  utility  maintains  the  year  round. 
These  charges  go  on  whether  a  greater  or  lesser  amount  of  product 
is  being  consumed,  and  are  required  as  much  for  premises .  which 
use  energy  only  during  some  part  of  each  year,  and  must  be  served 
when  occupied,  as  for  those  premises  which  are  open  and  supplied 
throughout  the  year. 

"The  short  term  consumer  therefore  receives  service  of  a  special 
character  and  as  a  consequence  his  rate  should  be  special  and 
adapted  to  such  service  in  order  not  to  raise  the  presumption  of  dis- 
crimination. In  this  case  the  company  is  obliged  to  maintain  a  plant 
in  order  to  carry,  during  a  few  months  of  the  year,  the  power  load 
of  the  greater  number  of  its  power  customers.  This  temporary 
service  is  beneficial  to  the  customer  because  it  enables  him  to  shift 
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the  most  expensive  part  of  his  load  upon  the  company  and  the  com- 
pany's power  business  is  not  as  desirable  as  it  would  be  if  all 
customers  were  year  around  users.  Rates  have  been  established  in 
a  great  many  instances  covering  short  term  meter  service  such  as  is 
being  supplied  by  the  lola  Light,  Power  and  Manufacturing  Com- 
pany to  a  large  number  of  its  power  consumers. 

"From  the  data  in  the  files  we  have  estimated  the  probable  revenue 
which  the  utility  will  receive  under  the  increase  in  rates  proposed. 
While  it  is  apparent  that  several  of  the  power  consumers  will  have 
their  bills  increased  over  25%,  the  average  increase  for  all  power 
customers,  it  is  believed,  will  not  exceed  this  figure.  It  is  evident 
from  a  comparison  of  the  proposed  power  rates  with  the  present 
rates  that  many  of  the  consumers'  bills  would  not  be  materially 
increased  provided  the  consumption  of  energy  was  such  that  the 
demand  charge  could  be  apportioned  over  a  larger  number  of  units. 
As  many  of  the  consumers  are  short  hour  users,  however,  the  pro- 
posed change  will  afifect  them  considerably.  Computations  indicate 
that  the  proposed  increase  in  the  minimum  bill  for  commercial  light- 
ing and  an  increase  in  commercial  lighting  flat  rates  will  provide  but 
little  additional  revenue  for  the  utility.  In  fact,  the  increased 
revenue  obtained  from  this  source  and  from  the  power  business,  it 
appears,  wall  barely  cover  operating  expenses  to  say  nothing  of  a 
return  on  the  company's  investment.  We  are  of  the  opinion,  there- 
fore, that  an  increase  in  rates  should  be  made  in  this  case.  We 
believe,  however,  that  where  power  consumers  do  not  desire  to  sign 
the  company's  yearly  contract  that  a  short  term  power  rate  might 
be  equitably  established." 

720 — Rate  Schedules 

The  following  increased  rate  for  power  service  was  prescribed  by  the 
Commission  to  be  made  effective  August  1,  1920: 

POWER 
Rate 

Demand  Charge 

$1.00  per   month   for   the   first   horsepower   or   fraction   thereof   and 
$  .75  per  month  for  each  additional  horsepower  of  connected  load, 
phis  an 

Energy  Charge  of 

10  cents  gross  or  9  cents  net  per  kilowatt  hour  for  the  first  100 
kilowatt   hours   consumed   per   month 

7  cents  gross  or  6  cents  net  per  kilowatt  hour  for  the  next  400 
kilowatt   hours    consumed   per   month 

5  cents  gross  or  4  cents  net  per  kilowatt  hour  for  excess  con- 
sumption 

The    minimum    charge    for    Commercial    Lighting — Metered    Service — was    in- 
creased from  $1.25  to  $1.50  per  month. 
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The    flat    rate    for    Commercial    Lighting — Unmetered    Service — was    increased 
from  50  cents  per  month  per  60  watt  lamp  to  $1.00  per  month  per  50  w*att  lamp. 

CALIFORNIA 

620 — Factors  Affecting  Rates 

Southern  Counties  Gas  Company  of  Califofnia,  Application  for  Au- 
thority to  Increase  Its  Gas  Rates  in  the  City  of  Santa  Barbara.  De- 
cision of  the  Cahfornia  Railroad  Commission,  Granting  an  Increase. 
April  26,  1920. 

In  this  application  the  Southern  Counties  Gas  Company  asks  per- 
mission to  increase  its  rates  for  artificial  gas  served  to  its  consumers 
in  the  city  of  Santa  Barbara  and  adjacent  unincorporated  territory. 
It  points  out  that  the  existing  city  xate  of  $1.00  per  thousand  cubic  feet 
is  too  low,  and  that  during  the  nine  months  of  March  1  to  December 
1,  1919,  the  company  suffered  a  net  loss  of  $2,469.72  without  any 
allowance  for  interest  or  depreciation. 

Applicant  has  in  the  past  had  in  effect  a  dift'erent  schedule  of  rates  in 
the  territory  outside  the  city  of  Santa  Barbara  as  compared  with  the 
rate  in  the  city,  the  rate  fonnerly  in  effect  in  the  city  being  $1.00  per 
thousand  cubic  feet  with  a  minimum  of  $1.00,  and  that  applicable  out- 
side the  City  of  Santa  Barbara  being  $1.25  per  thousand  for  the  first 
10,000  cubic  feet,  $l.lo  per  thousand  for  the  next  20,000  cubic  feet, 
and  $1.10  for  all  over  30,000  cubic  feet.  The  main  portion  of  the  un- 
incorporated territory  served  by  applicant  is  in  a  more  or  less  scattered 
district,  in  which  the  cost  of  service  is  considerably  greater  than  within 
the  city  limits  of  Santa  Barbara. 

Applicant  has  urged  that  the  same  rate  be  charged  in  the  entire  district. 

The  Commission  says : 

'Tt  does  not  appear  that  this  request  should  be  granted  as  it  will  put 
an  additional  burden  itpon  the  city  communities  to  stand  the  addi- 
tional cost  of  serving  the  more  scattered  territoi"y.  The  rates  herein 
proposed  will  maintain  the  general  diff'erential  previously  charged 
and  are  fixed  with  a  view  to  returning  to  applicant  a  return,  in  ad- 
dition to  operating  expenses  and  depreciation,  of  approximately  8 
per  cent  upon  the  sum  heretofore  found  as  a  correct  rate  base." 

MONTANA 
300- — Investment  and  Return 

Helena  Light  &  Railway  Company,  Application  for  Authority  to  In- 
crease Its  Gas  and  Street  Railway  Rates.  Decision  of  the  Montana 
Public  Service  Commission,  Granting  an  Increase  in  Gas  and  Street 
-Railway  Rates  and  a  Decrease  in  Electric  Rates.  May  10,  1920.  (Con- 
tinued from  17  Rate  Research  291-297,  313-317.) 
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340 — Rate  of  Return 

"It  must  here  be  noted  that  on  the  hearing  the  company  contended 
that  it  was  entitled  to  a  return  of  eight  per  cent  per  annum  on  the 
combined  properties,  but  since  that  time  the  eight  per  cent  contention 
has  apparent!}'  been  abandoned,  for  counsel  now  strenuously  insist 
that  the  rate  of  return  should  be  at  least  ten  per  cent  per  annum 
with  an  additional  amount  which  should  be  provided  to  cover  surplus 
and  contingencies.  It  is  evident  to  us  that  since  the  hearing  the 
company  has  gone  into  its  finances  very  thoroughly  and  has  seen  that 
it  is  now  and  has  since  this  Commission  assumed  jurisdiction  over  it 
(with  the  exception  of  the  year  1918)  been  in  receipt  of  a  return  of 
at  least  eight  per  cent  on  the  fair  value  of  its  combined  properties, 
due  to  the  ability  of  the  electric  utility  to  rescue  the  street  rail- 
way and  gas  utilities.  Hence  the  necessity  for  a  change  of  front, 
to  obtain  a  rate  increase  and  to  prevent  reduction  of  the  present 
electric  rates.  Moreover,  in  order  to  forestall  a  reduction  in 
electric  rates,  and  to  show  that  the  electric  utility  is  not  earning 
above  the  10  per  cent  rate  of  retvirn  sought,  counsel  for  the  com- 
pany increase  the  electric  utility  rate  base  proposed  by  their  en- 
gineer Gillespie  from  $428,025  to  $436,980,  by  adding  additional 
amounts  to  his  overhead  allowances,  leave  the  operating  revenues 
for  1918  at  the  same  figure,  $186,239.56,  and  increase  operating 
expenses  $19,212.04,  chiefly  by  items  for  "Utilization,"  and 
"General  and  Miscellaneous."  Notwithstanding  this  process,  and 
the  fact  that  the  lean  year  1918  was  selected  for  example,  counsel 
still  find  a  return  of  12.9  per  cent  for  the  electric  utility,  which  they 
propose  to  reduce  to  10.9  per  cent  by  charging  against  it  street  rail- 
way taxes  for  the  year  1918  amounting  to  $8,679.94.  Comment  is 
superfluous, 

"What  remedy  can  we  apply  to  correct  the  condition  obtaining  with 
reference  to  these  three  utilities  ?  The  answer,  "increase  the  railway 
and  gas  rates,"  will  not  alone  sufiice,  for  there  is  a  point  where 
rates  become  prohibitive.  We  propose  to  apply  the  following  cor- 
rectives : 

"First:  Application  of  a  more  economical  management  by  refusing 
to  allow  the  gross  operating  expenses  now  claimed  necessary, 
exorbitant  and  unreasonable,  specifically  including  the  fee  of  7^ 
per  cent  of  the  net  earnings  paid  the  New  York  management  of 
J.  G.  \\  hite  and  Company,  exorbitant  New  York  directors'  fees 
and  excessive  expenses  of  officials,  which  will  have  the  effect  of 
reducing  future  operating  expenses  approximately  $10,000,  and  an 
additional  reduction  of  approximately  $5,000  on  account  of  special 
expenses  incurred  in  1919  in  connection  with  valuation  of  the  prop- 
erty, special  attorney's  fees,  and  audit  of  book  accounts  and  engi- 
neer's expenses.   *  *  * 

"Second:     Elimination  of  the    practice    of    charging    the    cost    of 
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renewals  and  replacements  as  an  operating  expense  and  adding  such 
cost  to  the  capital  investment.  Hereafter  each  utility  operated  by 
The  Helena  Light  and  Railway  Company  must  carry  a  separate  and 
distinct  depreciation  reserve  in  strict  compliance  with  the  Uniform 
Classification  of  Accounts  prescribed  by  this  Commission  for  each 
utility.  (Street  Railway,  p.  26  Street  Raihvay  Classification;  Elec- 
tric, pp.  21  and  22,  Electric  Utilities  Classification ;  Gas,  pp.  20  and 
21.  Gas  Utilities  Classification).  An  appropriate  order  will  be 
entered. 

"Third :  Increase  of  the  rates  of  the  street  railway  and  gas  utilities 
to  a  point  where  those  utilities  are  earning,  respectively,  at  least 
legitimate  operating  expenses,  taxes  and  depreciation  reserves,'  and 
if  possible  a  portion  of  the  return  on  the  investment.  Reduction  of 
the  rates  of  the  electric  utility  to  a  point  where  that  utility  is  making 
no  more  than  a  fair  return  after  meeting  legitimate  expenses,  taxes 
and  depreciation  on  the  separate  property  of  the  electric  utility,  plus 
such  requirements  of  a  fair  return  to  the  street  railway  and  gas 
utilities  as  their  deficits  in  fair  return  show  necessary.  What  we 
propose  is  not  a  rate  increase  in  the  aggregate,  but  a  rate  readjust- 
ment to  the  end  that  each  public  service,  separately  considered,  will 
bear  its  own  burden  and  stand  on  its  own  feet  without  leaning  on 
any  other  service,  so  far  as  that  is  possible  in  this  case  without 
depriving  the  community  of  essential  service  or  investors  of  their 
constitutional  right  to  a  fair  return  on  their  property  devoted  to 
public  use.  This  means,  of  course,  that  we  are  here  considering 
the  investment  as  a  whole — measuring  the  reasonableness  of  our 
rates  by  their  effect  on  our  base  values  combined.  Heretofore  this 
Commission  has  adhered  to  the  principle  that  where  more  than  one 
utility  is  operated  in  the  same  community  by  a  single  company,  each 
utility  must  stand  alone,  i.  e.,  that  in  fixing  the  price  of  its  electric 
energy,  for  example,  the  company  is  not  entitled  to  recoup  its  losses, 
if  any.  in  that  product  upon  sales  of  gas.  We  still  adhere  to  that 
principle  as  fundamentally  sound.  But  in  the  instant  proceeding 
its  complete  application  here  would  result  in  disaster.  It  is  admitted 
by  all  parties  in  interest,  but  equally  a  fact  without  such  concession, 
that  to  raise  the  rates  of  the  street  railway  and  gas  utilities  to  a  level 
that  would  place  those  utilities  on  a  basis  whereby  they  would  earn, 
respectively,  operating  expenses,  fixed  charges  and  a  fair  return  on 
the  investment,  would  be  prohibitive  of  anything  like  a  sufficient 
return  because  the  service  patronage  necessarily  resulting  from  the 
excessive  rate  essential  to  maintain  each  utility  along  would  leave 
the  company,  and  its  street  railway  and  gas  utilities  in  a  situation 
worse  than  before.  This  result  would  mean  nothing  more  or  less 
than  that  the  street  railway  utility  and  possibly  the  gas  utility  must 
cease  to  function,  must  cease  to  serve  the  Helena  community,  for 
we  cannot  compel  them  to  operate  at  a  loss.  (See  City  of  Helena 
Ordinance  No.  491).  A  minimum  has  been  marked  to  our  authority. 
A  line  has  been  drawn  beneath  which  confiscation  sets  in.     Confis- 
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cation  or  deprivation  of  property,  contrary  to  the  constitutional 
right,  begins  when  the  revenue  derived  from  rates  prescribed  is  less 
than  legitimate  and  necessary  opeAting  expenditures.  And  a  rate 
theoretically  sufficient  for  each  utility  alone  would  have  the  precise 
effect  of  producing  revenues  below  operating  requirements  at  least 
in  so  far  as  the  street  railway  is  concerned.  We  must  look  at  reality. 
The  loss  of  the  street  railway  system  would  be  a  severe  blow  to 
Helena  ;  it  is  unnecessary  to  dwell  upon  the  social  harm  that  would 
be  worked  thereby.  We  are  satisfied  that  patrons  of  The  Helena 
Light  and  Railway  Company  would  rather  recoup  street  railway 
losses  out  of  electric  earnings,  thereby  insuring  the  continued  func- 
tioning of  the  railway,  than  abandon  the  railway  system  for  greatly 
decreased  light  and  power  rates.  It  must  be  distinctly  understood 
that  we  yield  the  principle  of  separation  only  because  of  the  facts  of 
this  particular  case,  and  herein  only  for  so  long  as  necessary.  See : 
Fort  Scott  Gas  and  Electric  Co.  vs.  City  of  Fort  Scott,  PUR 
1915  B,  481 ;  In  re  Monmouth  Public  Service  Co.,  PUR  1919-E 
498. 

"After  a  full  investigation  and  a  review  of  all  of  the  evidence  and 
exhibits  submitted  in  this  consolidated  proceeding,  we  find  that  the 
Helena  Light  and  Railway  Company  is  not  entitled  to  an  increase  in 
its  revenues  as  petitioned  for  in  the  case  of  its  street  railway  utility 
and  its  gas  utility.  We  feel,  however,  and  so  find,  that  a  rate  read- 
justment is  necessary,  and  with  that  end  in  view  we  shall  reduce  the 
electric  light  rates  to  the  same  basis  as  that  established  in  a  majority 
of  the  larger  cities  of  the  state,  receiving  service  from  hydro-electric 
plants ;  we  shall  increase  the  gas  rate  to  $2.25  per  1000  feet  with  a 
discount  of  20  cents  per  1000  feet  sold,  and  a  monthly  minimum 
charge  of  $1.00;  we  shall  increase  the  street  railway  fares  within 
the  city  limits  to  a  seven-cent  cash  fare  and  6^  cents  for  one  ticket 
in  blocks  of  four,  eight  or  .sixteen,  and  order  the  following  line  rates : 
10c  to  Broadwater,  State  Nursery  and  Central  Park;  15c  East 
Helena  rate,  each  way ;  9c  between  City  Limits  and  Ea.st  Helena ;  8c 
Smelter  rate ;  25c  Fair  Grounds  rate,  each  way ;  and  hereby  find 
necessity  for  the  changes  and  rates  just  enumerated. 

"We  further  find  that  the  present  rate  for  electric  energy  furnished 
business  houses,  being  lower  than  residence  rates  for  the  same  quan- 
tity consumed,  is  discriminatory  and  must  be  eliminated. 

"Likewise,  we  find  that  the  present  practice  of  the  companv  in  furnish- 
ing its  employees  gas  at  a  fifty  per  cent  discount  and  its  resident 
officials  gas  free  of  charge  is  grossly  discriminatory  and  nuist  be  dis- 
continued. Salaries  or  wages  of  the  company's  employees  must  be 
adjusted  without  any  reference  to  their  use  of  the  company's  ga§ 
])roduct.  In  connection  with  the  increase  in  the  gas  monthly  mini- 
mum charge  we  call  attention  to  the  fact  that  the  investment  per  con- 
sumer in  the  gas  plant  is  approximately  $185.00.  The  interest  alone 
on  this  investment  represents  $14.80 — the  cost  of  the  gas  and  the 
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service  would  materially  increase  the  amount.  A  minimum  of  50 
cents  per  month,  or  $6.00  per  year,  is  obviously  altogether  too  low. 
Consumers  can  easily  economize  on  coal  during  winter  days,  when 
the  temperature  will  permit  of  more  gas  being  used,  and  thus  receive 
the  full  benefit  of  the  increased  minimum." 


REFERENCES 

RATES 

224.5 — Rates  Fixed  by  Contract 

Rising  Costs  and  the  Utility  Commissions,  by  David  E.  Blair.     Elec- 
trical Review,  July  31,  1920.    p.  177.     ^  pages. 

At  a  recent  meeting  of  the  St.  Louis  Electrical  Board  of  Trade,  Mr.  David  E. 
Blair,   of  the   Missouri   Public   Service  Commission,  said : 

"Reasonable  compensation  must  go  hand  in  hand  with  adequacy  of  service. 
The  cost  of  rendering  that  service  must  be  provided  for  in  the  rates,  regard- 
less of  franchise  limitations,  as  the  state  cannot  suffer  its  police  power  to 
be  abridged  or  limited  by  a  franchise  entered  into  between  a  municipality 
and  its  utility.  Bare  cost  of  operation  does  not  furnish  or  guarantee  ability 
to  render  service  and  no  utility  can  long  remain  in  a  position  to  render 
adequate  service  unless  it  can  show  earnings  to  those  who  own  its  stocks 
and  bonds.  *  *  * 

"The  increasing  costs  of  operation  rendered  the  utilities  incapable  of  fur- 
nishing adequate  service  at  franchise  rates,  and  they  suddenly  found  their 
only  salvation  from  bankruptcy  or  costly  injunction  proceedings  in  the  courts 
lay  in  the  very  boards  whose  creation  they  had  so  bitterly  opposed.  The 
public,  to  its  utter  surprise,  learned  that  such  boards  not  only  had  the  power 
to  fix  rates  lower  than  those  named  in  the  franchise,  but  also  the  power, 
and  sometimes  the  du\y,  to  authorize  rates  in  excess  thereof.  Positions 
were  exactly  reversed  in  short  order.  The  opponents  of  state  regulation 
became  its  champions ;  its   former  champions  became  its  critics. 

"It  has  been  no  pleasant  task  to  concur  in  rulings  which  have  resulted  in 
increasing  street-car  fares,  gas  rates  and  charges  for  electricity,  water  and 
telephone  service  beyond  the  rates  named  in  supposedly  airtight  franchises. 
It  is  true  that  while  men  smilingly  and  complaisantly  pay  two  or  three  times 
the  old  prices  for  food  and  clothing,  building  materials  and  for  their  amuse- 
ments, an  advance  from  20%  to  40%  in  utility  service  rates  is  always  met 
by  a  storm  of  popular  disapproval.  Somehow  the  general  public  does  not 
get  the  idea  that  if  labor,  fuel  and  materials  have  advanced  from  75%  to 
300%  their  utilities  will  have  difficulty  in  rendering  service  at  the  same  old 
price  or  have  any  honest  claim  for  an  increase  in  the  price  of  their  product. 
That  is  a  most  short-sighted  attitude.  But  that  is  the  attitude  of  at  least 
the  unthinking  part  of  the  public,  and  these  constitute  the  chief  critics  of 
the  commission. 

•  "One  thing  is  sure  and  that  is  that  unless  the  returns  on  utility  investments 
are  made  more  attractive  and  certain,  it  will  become  more  and  more  difficult 
to  enlist  new  capital  in  such  business  and  the  public  will  ultimately  be  the 
chief  sufferer.  Those  people  who  already  have  their  money  invested  in  such 
enterprises  cannot  be  expected  indefinitely  to  put  in  more  and  more  money 
to  protect  that  already  invested." 
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623 — Power  Factor 

Must  Consider  Three  Matters  in  Power-Factor  Contracts,  by  R.  H. 
Ashworth.     Electrical  Review.     August  7,   1920.     p.  218.     -fi  pages. 

In  presenting  a  paper  on  power- factor  in  connection  with  power  contracts, 
Air.  R.  H.  Ashworth,  commercial  manager  of  the  Utah  Power  &  Light  Company, 
Salt   Lake   City,   L^tah,   said : 

'"From  the  practice  of  various  central-station  companies,  from  opinions 
expressed  by  various  state  commissions,  from  reports  of  National  Electric 
Light  Association  committees,  and  particularly  from  a  study  of  the  eflfect 
of  poor  power-factor,  it  would  appear  that  for  the  larger  installations  at 
least  85%  should  be  considered  a  reasonable  power- factor  and  that  any 
power-factor  lower  than  this  should  be  penalized   in   figuring   rates. 

"An  average  power-factor  determined  as  above  will  result  in  a  lower  power- 
factor  and  a  greater  penalty  than,  for  example,  the  power-factor  and  a 
greater  penalty  than,  for  example,  the  power-factor  determined  at  the  time 
of  occurrence  of  the  maximum  demand  since  the  power-factor  so  determined 
will  likely  be  the  highest  power-factor  established  b}^  the  consumer.  A 
correction  for  power-factor  based  on  the  power-factor  established  at  the 
time  of  maximum  demand  does  not  appear  fair  to  the  company  since  it  does 
not  take  into  consideration  very  low  power-factors  which  may  occur  at  times 
of  light  load  nor  on  the  other  hand  does  a  correction  based  on  the  power-factor 
established  at  time  of  light  load  seem  to  be  fair  to  the  consumer  since  he  gets 
no  credit  whatever  for  higher  power-factors  which  may  be  established. 

"In  studying  power-factor  clauses  of  various  companies  it  is  found  that  the 
most  general  method  of  applying  a  penalty  is  by  the  use  of  what  may  be 
termed  the  proportional  method,  namely,  that  the  demand  upon  which  the 
consumer  will  be  billed  shall  be  the  actual  demand  multiplied  by  what  is 
considered  a  reasonable  power-factor  and  divided  by  the  actual  power-factor, 
if  the  power-factor   is  below  what  is   considered   reasonable. 

"Since  low  power-factor  necessitates  additional  capacity  to  carry  the  load 
of  the  consumer,  a  penalty  for  low  power-factor  is  concerned  primarily  with 
the  investment  portion  of  the  rate  schedule,  and  since  practically  all  com- 
panies, at  least  for  their  larger  loads,  are  now  applying  a  demand-plus  type 
of  rate,  the  demand  charge  of  which  at  least  in  theory  is  designed  to  protect 
the  investment  made  to  serve  the  consumer,  the  most  logical  method  of  taking 
account  of  power-factor  in  the  rate  schedule  is  by  a  correction  in  the 
maximum  demand  upon  which  the  demand  charge  shall  be  based  and  the 
proportional  method  is  the  one  suggested. 

"There  is  one  other  question  which  has  not  been  touched  upon,  namely,  a 
bonus  or  premium  to  the  consumer  who  may  maintain  a  power-factor  in 
excess  of  what  is  considered  reasonable.  A  great  many  companies  do  not 
consider  that  such  a  bonus  or  reduced  rate  should  be  allowed  where*  the 
consumer  operates  in  excess  of  reasonable  power-factor  since  in  the  first 
instance  the  rate  schedule  should  be  based  on  the  assumption  that  all  con- 
sumers will  maintain  a  reasonable  power-factor,  and  further,  since  a 
correction  in  power-factor  above  85%  or  90%  results  in  benefits  which  are 
relatively  small. 

"The  application  of  a  penalty  for  low  power-factor  would  not  l)e  made  so 
much  with  the  idea  of  increasing  earnings  as  toward  the  end  of  having  a 
method  by  enforcement  of  wliich  there  will  be  an  incentive  for  the  consumer 
to  improve  his  jiower-factor." 
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PUBLIC  SERVICE  REGULATION 

100 — Public  Service 

Resolution  Passed  at  a  Meeting  of  the  Board  of  Governors  of  the  In- 
vestment Bankers  Association  of  America,  May  8,  1920. 

The  following  Resolution,  passed  at  a  meeting  of  the  Board  of  Governors  of 
the  Investment  Bankers  Association  of  America,  on  Alay  8,  1920,  reflects. the 
opinion  of  representative  investment  bankers  of  the  country  with  respect  to  three 
important  subjects  affecting  the  credit  of  Public  Utilities  and  their  ability  to 
render  adequate  public  service ;  the  limited  term  franchise  as  compared  with 
indeterminate  permits,  state  regulation  as  compared  with  local  regulation  and 
appointive  commissioners  as  compared  with  elective  commissioners. 

"Whereas,  investment  bankers  are  expected  to  purchase  and  distribute  the 
securities  of  public  utility  companies  which  must  be  sold  if  utilities  are 
adequately  to  supply  the  demands  upon  them  for  local  transportation,  light, 
heat,  power  and  the  transmission  of  messages,  and 

"Whereas,  the  credit  of  many  of  the  public  utility  companies  will  not  permit 
the  sale  and  distribution  of  such  securities,  thus  interfering  with  the  develop- 
ment of  many  commercial  enterprises,  the  welfare  of  many  communities  and 
the  comfort  and  convenience  of  a  great  many  people,  and 

"Whereas,  the  credit  of  the  public  utilities  is  largely  dependent  upon  the  atti- 
tude of  the  public  as  expressed  through  the  various  governing  and  regulatory 
bodies, 

"It  is  hereby  resolved  by  the  Board  of  Governors  of  the  Investment  Bankers 
Association  of  America  that  as  steps  in  the  restoration  of  the  credit  of 
public  utilities 

112.1 — Indeterminate   Permits 

"1.  Term  franchises  should  be  superseded  by  indeterminate  permits  securing 
the  right  to  operate  under  proper  regulation  during  good  behavior  with 
provisions  for  equitable  adjustment  of  rates  from  time  to  time,  as  tending 
to  eliminate  controversies  which  inevitably  impair  the  public  service,  the 
credit  of  the  companies  involved  and  the  value  of  their  securities. 

220 — General  Power  of  Commissions 

"2.  The  power  of  regulation  and  control  of  public  utilities  should  be  vested 
in  State  Commissions  as  tending  towards  standardization  of  regulation  which 
is  not  possible  under   local   regulation. 

211 — Qualifications — Appointment 

"3.  Members    of    State   Commissions   should   be   appointed. 

"If  Commissioners  are  elected  they  are  frequently  embarrassed  by  political 
policies  and  platforms  in  the  consideration  of  questions  which  should  be 
decided   only   on    sound   economic   and   financial   principles." 

253 — Commission  Reports  of  Decisions 

Decisions  of  the  Pennsvlvania  Public  Service  Commission.  Volume  II 
May  21,  1915,  to  July  1,  1917.     1234  pages. 

The  Pennsylvania  Public  Service  Commission  has  published  in  bound  form 
Volume  II  of  the  decisions  of  the  Commission  handed  down  during  the  period 
from  May  21,  1915,  to  July  1,  1917,  and  the  opinions  of  the  Appellate  Court 
in  appeals  therefrom. 
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COMMISSION  DECISIONS 

NEW  JERSEY 

630 — Cost  of  Supplies 

The  Electric  Light  and  Power  Company  of  Hightstown,  Application 
For  Authority  to  Increase  Its  Electric  Rates.  Decision  of  the  New 
Jersey  Board  of  Public  Utility  Commissioners,  Granting  an  Increase. 
August  3.  1920. 

On  June  14,  1920.  the  Electric  Light  and  Power  Company  of  Hights- 
town filed  with  the  Board  a  proposed  change  in  its  schedule  of  rates 
involving  increases  to  certain  of  its  customers. 

A  general  decrease  in  the  rates  theretofore  charged  was  made  in  1916. 
Since  that  time  (in  1918)  the  company  applied  for  the  approval  of 
certain  increases  which  were  denied  in  part.  The  partial  increase 
granted  was  not  made  effective  by  the  company  and  it  is  at  the  present 
time  operating  under  the  reduced  schedule  filed  in  1916. 

The  company  operates  a  step  down  substation,  a  switchboard  and  dis- 
tribution system  and  purchases  current  from  the  Public  Service  Elec- 
tric Company  under  its  wholesale  power  rate.  Current  is  sold  at  retail 
for  lighting  and  power  under  the  schedules  indicated  above,  the  retail 
power  schedule  being  the  same  as  is  charged  by  the  Public  Service 
Electric  Company. 

The  rates  charged  by  the  Public  Service  Electric  Company  under  its 
wholesale  power  schedule  were  adjusted  as  of  February  27,  1918,  by 
the  addition  of  a  25  per  cent  surcharge  on  all  bills.  Prior  to  this,  in  1917, 
an  addition  was  made  to  the  rate  schedule  to  compensate  the  Public 
Service  Electric  Company  for  variations  in  the  price  of  coal.  Those 
charges,  in  addition  to  the  former  wholesale  power  rates,  have  been 
applied  to  bills  rendered  to  the  Electric  Light  and  Power  Company  of 
Hightstown  for  energy  received  by  it  since  the  dates  mentioned.  For 
the  year  1918  the  25  per  cent,  surcharge  amounted  to  $1,101.89  and  for 
the  year  1919  to  $1,382.20.  The  addition  due  to  the  coal  clause  amount- 
ed in  1918  to  $13.56  and  in  1919  to  $59.89. 

The  Commission  says : 

"Inasmuch  as  the  reduction  of  the  rates  in  eflfect  in  1916  was  based 
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upon  the  advantages  obtained  through  the  purchase  of  energy  at 
the  wholesale  power  contract  from  the  Public  Service  Electric  Com- 
pany, it  would  appear  only  equitable  that  the  increase  in  cost  for 
this  power  to  the  Electric  Light  &  Power  Company  of  Hightstown 
should  be  reflected  in  the  rates  which  it  is  allowed  to  charge. 

"In  addition  to  the  increase  in  the  costs  of  power  indicated  above, 
wages  and  salaries  have  increased  about  $1,200  for  the  year  1919 
over  the  year  1917,  taxes  $363  and  other  items  bringing  the  total 
increase  for  these  items  to  about  $3,000.  The  expenses  for  1920  as 
compared  with  1917  and  1919  will  show  still  further  increases  due 
to  the  following: 

"The  operation  of  the  coal  clause  in  the  rate  schedule  under  which 
this  company  purchases  power  from  the  Public  Service  Electric 
Company. 

"The  maintenance  and  depreciation  of  a  motor  truck  which  the 
company  finds  it  necessary  to  purchase. 

"An  increase  in  expenses  due  to  the  payment  of  a  higher  salary  to 
secure  the  permanent  services  of  an  assistant  to  the  superintendent 
and  also  increases  in  the  salary  of  the  superintendent. 

"These  items  will  involve  an  increased  expenditure  for  the  year 
1920  over  1919  of  approximately  $2,100. 

"The  increase  in  expenditures  for  twelve  months  commencing  with 
August  1,  1920,  over  the  corresponding  figures  for  the  calendar 
year  1919  is  estimated  as  $4,167.47. 

"Based  upon  present  consumption  of  current,  the  estimated  increase 
in  gross  revenues  due  to  the  proposed  changes  in  the  rate  schedules 
is  about  $2,500  per  annum. 

"In  determining  the  rate  base  in  the  former  case,  a  deduction  was 
made  for  absolute  and  discarded  plant.  As  the  revenues  in  the  past 
have  not  been  sufficient  to  allow  for  the  amortization  of  the  old 
property,  some  provision  must  be  made  for  this.  Under  these  cir- 
cumstances the  anticipated  increase  in  net  earnings  will  fall  consid- 
erably below  the  increases  in  cost  already  realized." 

The  Commission  prescribed  an  increased  schedule  of  rates  to  become 
effective  with  the  August  sales. 

VIRGINIA 

300 — Investment  and  Return 

Chesapeake  and  Potomac  Telephone  Company,  Application  For  a  Gen- 
eral Revision  of  Rates.  Decision  of  the  Virginia  Corporation  Com- 
mission, Fixing  Rates.  July  23.  1920.  (Continued  from  17  Rate 
Research  323-327.) 
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Regarding  the  Lynchburg,  Roanoke,  Christiansbiirg  and  Pulaski  fran- 
chises, the  Commission  says : 

224.5 — Rates  Fixed  by  Contract 

"Reading  the  sections  of  the  several  franchises,  in  their  entirety,  it 
seems  manifest  that  the  intent  of  the  parties  was  to  establish  by  con- 
tract a  limit  of  charge  much  higher  than  the  rate  proposed  to  be 
charged  immediately  at  the  time  of  the  franchise  grant ;  to  mutually 
agree  that  the  rates  charged  should  be  reasonable,  and  to  confer 
upon  this  Commission  the  power  to  determine  what  rates  were 
reasonable  within  the  contractual  limit.  We  think  it  probable  that 
at  the  time  the  franchises  in  question  were  granted  both  parties 
considered  that  the  practical  effect  of  the  contract  was  to  confer 
entire  regulatory  jurisdiction  of  rates  upon  this  Commission.  That 
the  contractual  limit  was  far  above  the  rate  then  proposed  to  be 
initiated  is  shown  by  the  fact  that  the  considerable  increase  in  rates, 
put  into  effect  vmder  Federal  operation,  in  no  case  exceeded  the 
contract  maximum ;  that  the  increases  over  the  Postmaster  General's 
rates  now  proposed,  in  many  instances  do  not  exceed  the  franchise 
maximum,  and  in  these  instances  in  which  such  maximum  is  ex- 
ceeded, the  excess  is  slight.  The  primary  intent  of  the  parties,  we 
conceive,  was  to  confer  upon  this  Commission  jurisdiction  of  rates 
and  charges  within  the  respective  municipalities,  the  contractual 
maximum  being  inserted  by  the  municipalities  simply  as  a  precau- 
tionary measure  and  with  no  idea  on  the  part  of  either  of  the  parties 
that  the  maximum  rates  so  fixed  might  prove  inadequate.  However, 
this  may  be,  the  franchise  maximum  is  a  contractual  right  of  the 
municipalities,  protected  by  the  decision  in  the  Clifton  Forge  case, 
and  the  jurisdiction  of  the  Commission  to  fix  rates  is  limited  to  the 
maximum  so  established. 

"But  it  is  contended  by  the  Telephone  Company  that  the  attempt  on 
the  part  of  the  municipalities  to  fix,  by  the  several  franchises,  rates 
and  service  outside  of  the  corporate  limits  of  the  cities  and  towns 
in  question,  invalidates  the  entire  rate  provisions  of  such  franchises 
and  operates  to  confer  upon  the  Commission  entire  jurisdiction  of 
the  question  of  rates. 

"That  a  municipality  is  without  legal  authority  to  enter  into  a  fran- 
chise contract  with  a  public  utility,  fixing  rates  and  service  beyond 
its  own  territorial  limits,  is  admitted  by  most  of  the  interested 
numicipalities  and  is  not  open  to  doubt  in  the  light  of  the  explicit 
limitations  imposed  by  the  Constitution,  Sec.  156  (b). 

"The  Commission  has  jurisdiction  of  rates  and  service  outside  of 
the  corporate  limits  of  cities  and  towns,  even  where  such  rates  and 
service  are  attempted  to  be  fixed  by  numicipal  franchise. 

"The  question  is,  then,  as  to  the  effect  of  such  admittedly  ultra  vires 
action  upon  rates  and  service  within  the  corporate  limits  of  such 
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citv  or  town.  Does  it  render  the  whole  franchise  void?  Does  it 
invahdate  only  the  rate  provisions  of  the  franchise,  or  is  the  fran- 
chise contract  invalid  as  to  those  stipulations  relating  to  rates  and 
service  beyond  the  corporate  limits  of  such  grantor,  but  otherwise 
valid  and  enforceable? 

"None  of  the  parties  in  interest  suggests  that  the  effect  of  the  ultra 
vires  action  is  to  invalidate  the  entire  contract.  The  municipalities 
naturally  would  make  no  such  contention,  while  counsel  for  the 
Company  in  his  Note  of  Argument  repudiates  the  idea  that  the 
whole  contract  is  void  and  contends  that  only  the  rate  provisions 
thereof  are  invalid.  The  municipalities  take  the  position  that  the 
contract  is  severable  and  that  those  portions  of  the  franchise  which 
relate  to  rates  and  service  outside  of  the  corporate  limits,  may  be 
discarded  without  substantially — or  indeed,  at  all — affecting  those 
portions  which  relate  to  rates  and  service  within  the  corporate 
limits,  which  latter  portions  remain  valid  and  binding     *     *     * 

"\\q  are  of  the  opinion  that  the  franchises  in  question  are  severable ; 
that  in  so  far  as  the  several  franchises  undertake  to  fix  rates  and 
service  outside  of  the  corporate  limits  of  the  grantor,  they  are  ultra 
vires  and  of  no  effect  but  in  so  far  as  the  franchises  cover  rates  and 
service  within  the  municipal  limits,  they  are  valid  and  binding  con- 
tracts ;  that  the  rates  fixed  by  the  franchises  in  territory  outside  the 
corporate  limits  of  the  grantor  of  such  franchise  being  void  and  of 
no  effect,  are  subject  to  the  jurisdiction  of  this  Commission,  and 
finally,  that  this  Commission  has  jurisdiction  to  fix  a  reasonable 
rate  for  service  within  the  corporate  limits  of  the  municipalities 
here  in  question,  provided  that  the  rate  so  fixed  does  not  exceed 
the  maximum  rate  specified  in  the  franchise." 

The  Radford  franchise  was  granted  in  April.  1914.  It  fixes  maximum 
rates,  adjusted  to  a  sliding  scale,  provides  for  "free  service"  through- 
out Montgomery  County  to  subscribers  of  its  Radford  exchange,  and 
provides :  "The  aforesaid  rates  shall,  at  all  times,  be  subject  to  such 
changes  as  are  approved  by  the  State  Corporation  Commission  of 
Virginia,  or  any  other  body  in  said  State,  which  now  has,  or  may  here- 
after have,  jurisdiction  to  regulate  rates  charged  by  telephone  com- 
panies." 

The  Commission  says : 

"The  power  of  the  Commission  cannot,  as  contended,  be  limited  to 
the  increase  or  decrease  of  rates  within  the  franchise  maximum  for 
the  obvious  reason  that  the  power  of  the  Commission  extends  to 
changes  in  the  'aforesaid  rates,'  which  'aforesaid  rates'  are  the 
maximum  franchise  rates.  Without  doubt,  then,  the  Commission 
may  change  the  established  contract  maximum,  and  we  fail  to  dis- 
cern any  sufficient  reason  which  would  confine  the  power  of  the 
Commission  to  a  revision  of  that  maximum  downward.  Certainly 
the  franchise  itself  does  not  so  provide,  and  such  an  interpretation 
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would  do  violence  to  the  language  of  the  agreement,  would  be  de- 
structive of  the  reciprocal  rights  and  obligations  of  the  parties 
thereto,  and  would  be  at  variance  with  the  policy  hereinbefore 
enunciated.  Nor  is  the  result  herein  reached  inconsistent  with  the 
decision  in  the  cases  (Lynchburg,  etc.)  already  considered,  for  the 
language  of  the  franchises  in  those  cases  is  essentially  different  from 
that  now  vnider  consideration.  Under  the  former,  the  Commission 
is  given  no  power  to  change  the  maximum  contract  rates,  and  the 
regulatory  powers  conferred  upon  the  Commission  by  the  franchises 
are  simply  the  powers  enjoyed  by  it  under  constitutional  sanction. 
Those  franchises  in  no  particular  increase  the  constitutional  power 
of  the  Commission  to  regulate  rate  changes  under  a  franchise  con- 
tract, providing  for  'reasonable  rates  not  in  excess  of  those  speci- 
fied.' The  extent  of  that  power  has  already  been  considered  in 
connection  with  those  cases.     *     *     * 

"The  proviso  to  Sec.  156  (b)  of  the  Constitution  permits  a  city  to 
prescribe  rules,  regulations  or  rates  of  charge  in  connection  with 
services  performed  by  a  public  service  corporation  under  a  munici- 
pal franchise  "so  far  as  such  services  may  be  wholly  within  the 
limits  of  the  city     *     *     *     granting  the  franchise.' 

"Admittedly,  the  service  above  mentioned  is  not  to  be  performed  in 
the  City  of  Radford,  and  it  would  probably  be  conceded  that  if,  as  a 
part  of  the  consideration  for  the  granting  of  the  franchise,  the  City 
had  prescribed  a  toll  rate  of  five  cents  or  of  one  cent  to  be  paid  by 
Radford  subscribers  for  communication  throughout  Montgomery 
County,  the  stipulation  would  have  been  invalid.  What  difference 
is  there  in  principle  between  the  franchise  provision  last  mentioned 
and  the  franchise  provision  in  question? 

"The  object  of  the  constitutional  provision  referred  to  was  not  only 
to  permit  a  municipality  to  prescribe  rates,  rules  and  regulations  as 
conditions  of  a  franchise  grant  but  to  prohibit  such  municipality 
from  hampering  public  service  corporations  in  the  performance  of 
their  public  duties  in  cases  in  which  the  municipality  and  its  inhabi- 
tants were  not  j)rimarily  and  directly  concerned.  The  provision  of 
the  franchise  in  question  is  clearly  an  attempt  to  regulate  the  Com- 
pany's service  in  Montgomery  County,  and  is  obnoxious  to  the  Con- 
stitution." 

In  conclusion  the  Commission  says : 

"In  the  cities  of  Roanoke,  Lynchburg  and  A\'inchester  and  the  towns 
of  Christiansburg  and  Pulaski  and  Dublin  the  Commission  approves 
and  the  Company  may  charge  the  rates  as  requested  in  the  Com- 
pany's petition,  which  may  not,  however,  as  stated  above,  exceed 
the  maximum  fixed  in  the  franchise  in  this  instance. 

"In  the  cities  of  Radford  and  Suffolk,  where  the  Commission  takes 
jurisdiction,  the  general  order  in  this  case  will  applv." 

(To  be  continued) 
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NEW  YORK 

300 — Investment  and  Return 

George  W.  Whitehead,  Mayor  of  City  of  Niagara  Falls  v.  Niagara  Falls 
Gas  and  Electric  Light  Company,  Rehearing  of  Complaint  as  to  Gas 
Rates  and  Service.  Decision  of  the  New  York  Public  Service  Com- 
mission (2D),  Denying  an  Increase  in  Rates.     March  11,  1920. 

An  order  was  entered  June  12,  1919,  in  this  proceeding,  fixing  the 
rate  for  manufactured  gas  at  $1.90  per  thousand  cubic  feet,  with  a  dis- 
count of  15  cents  per  thousand  for  prompt  payment.  Said  order  was 
based  on  an  opinion  of  the  same  date.  (Reported  in  15  Rate  Re- 
search 339.)  The  price  so  fixed  was  less  than  that  which  had  been 
initiated  by  the  company,  namely  $2.20  gross  and  $1.98  net.  The 
company  made  application  for  a  rehearing  and  that,  it  be  permitted  to 
present  proofs  bearing  upon  the  going  value  of  its  plant,  thereby  sup- 
plementing the  proofs  already  presented,  claiming  that  the  rate  fixed 
by  the  Commission  was  confiscatory  and  inadequate  to  furnish  a  suf- 
ficient and  proper  return  upon  the  investment,  etc.  The  rehearing  was 
granted,  and  the  company  gave  additional  evidence  as  to  the  value  of 
its  property  devoted  to  the  public  use.  and  also  demonstrated  that  in 
the  period  which  succeeded  the  previous  hearings  the  expenses  of 
operation  had  materially  increased. 

For  about  a  year  prior  to  the  effective  date  of  said  order,  the  price  of 
$2.20  per  thousand  cubic  feet  gross  and  $1.98  net  had^prevailed.  Upon 
the  rehearing,  the  company  was  therefore  able  to  show  its  income  ac- 
count for  the  first  six  months  of  1919  at  the  last  named  rates,  and  as 
thus  shown  the  gas  sales  were  23,031.000  cubic  feet,  producing  a  rev- 
enue of  $50,175.71,  equal  to  $2.17  per  thousand  cubic  feet ;  with  operat- 
ing expenses  of  $46,315.95,  equal  to  $2.01  per  thousand  cubic  feet.  It 
was  shown  that  at  the  lower  rates  imposed  by  the  Commission,  namely 
$1.90  gross  and  $1.75  net,  the  revenues  would  have  been  $5,297.15 
less  for  the  six  months,  thus  showing  an  operating  deficit  of  $1,437.39. 
During  all  this  period  operating  expenses  have  been  steadily  increas- 
ing and  in  general  are  still  increasing.  The  company  now  asks  that  its 
superseded  rate  of  $2.20  gross  and  $1.98  net  be  restored. 

The  view  of  the  company  apparently  is  that  a  higher  rate  would  be 
commercially  impracticable  and  have  the  effect  of  reducing  consump- 
tion to  a  point  where  the  revenue  would  be  largely  curtailed,  while 
the  rate  which  it  urges  will  pay  at  least  operating  expenses  and  keep 
the  company  going  until  it  can  improve  and  enlarge  its  plant  and  sys- 
tem, at  the  same  time  having  the  eft'ect  of  restricting  consumption  to  a 
point  which  it  is  possible  for  it  to  supply  with  its  present  facilities  at  a 
reasonably  safe  pressure. 

315.1 — Going  Value 

The  Commission  says : 

"As  was  intimated  in  the  former  opinion,  I  do  not  believe  that  under 
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the  facts  of  this  case  any  allowance  for  going  value  can  be  made. 
The  Niagara  Falls  Gas  Company's  plant  which  was  taken  over  by  the 
respondent  in  1900  was  constructed  about  1860.  We  have  no  record 
of  operations  prior  to  1906;  since  which  date  we  have  the  annual 
reports,  filed  either  with  this  Commission  or  with  its  predecessor, 
the  Commission  of  Gas  and  Electricity.  In  the  earlier  opinion  will 
be  found  a  review  of  the  history  of  the  company,  from  which  it 
clearly  appears  that  the  existing  gas  plant  is  entirely  inadequate, 
that  the  generating  apparatus  is  obsolete  and  uneconomical,  and  that 
the  property  never  has  been  profitable,  and  that  the  business  has  never 
been  brought  to  a  successful  basis.  We  do  not  understand  the  doc- 
trine of  the  case  of  People  ex  rel.  Kings  County  Lighting  Co.  v.  Will- 
cox,  210  N.  Y.  479,  to  admit  of  the  capitalization  of  the  losses  of  the 
company  over  this  long  period  of  years  under  the  circumstances 
stated.     As  stated  in  the  earlier  opinion — 

"  'The  theory  of  an  allowance  for  going  value  as  laid  down  in  the 
cases  seems  to  be  that  such  allowances  shall  in  the  main  be  based  upon 
expenditures,  if  any,  which  the  company  may  have  made  in  build- 
ing up  its  business  during  its  earlier  years.  It  is  quite  reasonable 
that  meagerness  of  return  during  the  initial  years  of  an  enterprise 
which  has  been  well  conceived  and  wisely  and  energetically  managed 
and  brought  to  a  condition  of  success  should  also  in  fairness  be  made 
up  by  the  ptiblic.  Such  failure  of  early  return  is  a  natural  incident 
of  the  business.  But  in  this  case  the  evidence  is  limited  to  shortage 
of  return  which  has  continued  for  seventeen  years,  or  during  the 
entire  life  of  the  company,  until  in  the  aggregate  it  far  exceeds  the 
original  investment,  and  there  is  no  evidence  of  expenditures  in  build- 
ing up  the  business  except  as  they  may  be  implied.  The  going  value 
is  thus  not  an  incidental  part  of  the  valuation  but  composes  by  far 
the  larger  portion.  This  condition  results  in  a  requirement  of  a  rate 
which  the  company  realizes  it  is  useless  to  ask  for  because  it  would 
be  far  in  excess  of  what  the  traffic  will  bear.  In  the  meantime  im- 
portant parts  of  the  plant  have  become  obsolete,  and  it  appears  that 
the  legitimate  field  of  the  company's  enterprise  has  never  been  fol- 
lowed  up   and   occupied.' 

"The  theory  of  respondent's  counsel  seems  to  be  that  a  public  guar- 
anty is  behind  a  public  utility  in  such  wise  that  the  public  can  be 
called  upon  to  make  good  the  losses  of  the  utility  w'ithout  regard 
to  their  causes  or  origin.  We  can  find  no  authority  for  such  a  doc- 
trine, and  are  of  the  opinion  that  upon  the  facts  shown  in  thi* 
record  no  'going  value'  has  been  established." 

311.2 — Reproduction  Cost  New 

Another  statement  placed  in  the  record  was  a  calculation  of  the  value 
of  the  tangible  property  that  the  reproduction  cost  thereof  in  1918 
would  have  been  70  pt'v  cent  greater  than  its  actual  cost  at  the  time  of 
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installation.     Other  evidence  was  given  by  the  witness  Merritt  as  to 
reproduction  cost  in  1919. 

The  Commission  says : 

"The  statute  provides  that  the  rates  shall  be  fixed  with  due  regard 
among  other  things  to  a  reasonable  return  upon  the  amount  of  capital 
actually  expended.  This  language  differs  from  that  contained  in 
some  of  the  analagous  statutes  which  make  reference  to  a  reasonable 
return  upon  the  value  of  the  property  of  the  corporation  used  or 
useful  in  the  public  service.  Whether  or  not  these  variant  terms 
mean  the  same  thing  in  substance,  it  is  quite  obvious  that  although 
the  present  day  costs  of  the  constitutent  elements  which  have  en- 
tered into  the  construction  of  the  physical  plant,  would  be  largely  in 
excess  of  the  actual  costs  at  the  time  of  construction,  it  does  not 
necessarily  follow  that  such  increase  constitutes  any  present  exist- 
ing value  which  can  in  any  possible  way  be  realized  upon.  It  does 
not  appear  that  the  market  value  of  the  securities  representing  the 
property  in  any  degree  reflects  such  an  increase ;  on  the  contrary, 
the  only  inference  to  be  drawn  from  the  evidence  and  from  the 
universally  acknowledged  facts  with  respect  to  the  mai'ket  values  of 
such  securities  during  the  present  period  is  that  such  market  values, 
instead  of  reflecting  an  increase  reflect  a  decrease. 

"Neither  was  it  attempted  to  be  shown  that  any  increased  amount 
could  be  realized  by  a  disorganization  of  the  property  and  a  sale 
of  the  constitutent  elements.  The  greatest  value  of  these  elements 
in  a  reasonably  successful  plant  is  their  combined  value  as  a  going 
property.  When  this  is  sacrificed  and  the  physical  property  is 
wrecked  and  junked,  large  elements  of  value  which  originally  en- 
tered into  their  construction  and  installation  are  totally  lost.  These 
elements  include  labor.  suDerintendence,  eneineeringf.  lesral  and  or- 
ganization  expenses,  interest  and  insurance  during  construction,  pro- 
motion, and  other  overhead  costs.  Especially  is  this  true  where,  as 
in  this  case,  the  rates  charged  by  the  company,  although  unremun- 
erative,  are  all  the  traffic  will  bear,  so  that  increased  prices  would  be 
of  no  avail.  If  the  utility  were  able  to  show  that  at  its  volition  it 
could,  if  it  so  desired,  secure  for  its  property  the  alleged  increased 
value,  either  by  selling  it  as  a  going  concern  or  by  disorganizing 
the  plant  and  selling  it  piecemeal,  then  it  might  be  claimed  with 
much  force  that  by  leaving  the  property  in  the  public  service  a 
sacrifice  of  the  realizable  value  is  being  made  which  should  be  the 
,  just  measure  of  present  value  for  rate  making  purposes.  But  when 
such  is  not  the  case,  it  is  difficult  to  recognize  where  the  claimed 
enhancement  has  any  existence  in  fact.  If  it  is  not  there  in  any 
tangible  sense,  if  it  is  not  capable  of  realization  in  any  practical  way, 
then  it  is  difficult  to  see  how  it  can  be  said  to  exist  at  all. 

"The  amount  actually  expended  (gas  department)  by  this  company 
has  been  the  subject  of   frequent  examination  by  the  Commission 
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and  its  officials,  and  the  fixed  capital  accounts  have  been  adjusted  by 
the  company  in  conformity  with  the  results  of  such  examinations. 
The  value  or  in  vestment  as  of  August  31,  1918,  as  shown  by  such 
accounts,  without  any  deduction  for  depreciation,  amounts  to  $274,- 
153.08.  This  figure  corresponds  closely  to  Forestall's  estimates  and 
I  think  it  fairly  represents  the  amount  actually  expended  as  of  that 
date.  The  subsequent  financial  operations  and  any  necessary  con- 
sideration of  depreciation  reserves  can  be  readily  adjusted  to  this 
figure,  and  the  increased  market  value  of  land  taken  into  account  as 
well  as  an  allowance  for  working  capital. 

"I  think  that  upon  the  record  in  this  case  the  claim  for  increased 
investment  based  upon  the  advanced  costs  of  present  day  recon- 
struction has  not  been  sustained.  These  statements  are  not  intended 
as  a  determination  of  the  company's  investment,  or  of  the  values 
of  its  property  devoted  to  the  public  use.  As  stated  above,  such 
a  determination  is  not  necessary  for  the  disposition  of  this  case, 
and  is  therefore  not  made;  but  it  is  felt  that  the  respondent  is  en- 
titled to  some  expression  of  the  views  of  the  Commission  on  the 
items  discussed,  having  in  mind  the  bearing  that  such  views  may  have 
upon  the  future  proceedings  of  the  company." 

340— Rate  of  Return 

'Tn  this  case,  however,  the  company  realizes  that  a  rate  which 
would,  on  its  face,  produce  a  reasonable  average  return  upon  capital 
actually  expended,  would  be  so  high  as  to  curtail  revenue.  The  rea- 
sons for  this  appear  clearly  from  the  facts  disclosed  in  the  Fore- 
stall report,  the  previous  opinion  in  this  case,  and  the  statements 
hereinabove  set  forth. 

"As  stated  by  Chairman  Stevens  in  Bufifalo  Gas  Co.  v.  City  of 
Bufl:'alo,  P.  S.  C.  2nd  Dist.,  at  p.  630— 

"  'The  public  should  be  required  to  pay  a  return  only  upon  a  plant 
which  is  suited  and  adapted  to  its  needs  with  of  course  a  reasonable 
allowance  for  future  expansion  and  growth,  which  is  just  as  im- 
portant for  the  public  as  it  is  for  the  company;  and  if  a  given  plant 
is  not  suited  and  adapted  to  the  needs  of  the  public  which  it  serves, 
but  is  more  extensive  in  capacity  than  is  reasonably  required  for 
such  needs  and  reasonable  development  in  the  future,  or  if  it  has  been 
extravagantly  constructed,  then  clearly  and  upon  the  plainest  princi- 
ples of  equity  and  justice  the  company  should  not  be  entitled  to  a 
return  beyond  that  which  would  be  demanded  upon  a  plant  properly 
located,  economically  constructed  and  suited  in  capacity  to  the  needs 
for  which  it  is  designed.' 

"In  Buck  et  al.  v.  Judge,  decided  July,  1919.  the  Commission  held 
that  the  public  is  entitled  to  be  served  by  a  reasonably  modern  plant 
which  is  not  obsolete  or  wasteful  in  its  method  and  which  turns  out 
its  product  with  some  reasonable  degree  of  economy,  and  that  under 
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the  facts  in  that  case,  which  are  very  similar  in  principles  to  those 
found  here  neither  the  amount  of  the  investment  nor  the  fair  value 
of  the  property  used  in  the  public  service  was  necessarily  the 
measure  by  which  the  Commission  must  determine  a  just  and  rea- 
sonable rate. 

"It  is  the  function  and  the  duty  of  the  utility  to  supply  its  product 
with  reasonable  business  judgment  and  economy,  and  the  em- 
ployment of  equipment  and  facilities  designed  to  serve  such  con- 
sumers as  are  within  its  field  and  demanding  its  service.  Unless 
these  ordinary  requirement  of  good  business  policy  are  complied 
with,  it  can  be  readily  seen  that  an  unreasonably  high  price  will  be 
required  in  order  to  yield  a  reasonable  rate  of  return  on  the  capital 
employed. 

"This  Commission  has  frequently  enunciated  the  rule,  that  while 
ordinary  fatilts  of  service  which  are  susceptible  of  remedy  should 
not  be  allowed  to  have  a  bearing  upon  rates,  still  where  the  service 
is  shown  to  be  inherently  or  generally  bad.  and  not  susceptible  of 
correction,  the  rule  is  to  the  contrary. 

"In  this  case  it  would  appear  that  none  but  an  exorbitant  price  for 
its  product,  a  price  which  it  would  be  useless  to  impose  even  if  the 
company  had  the  right  so  to  do,  will  yield  any  substantial  return  on 
the  capital  expended.  The  company  during  its  history,  which  has 
been  unprofitable,  has  accumulated  a  deficit  considerably  in  excess  of 
its  actual  investment,  and"  is  constantly  running  in  arrears.  In 
order  to  operate  with  any  chance  of  success  it  must  renew  its  coal 
gas  plant  and  make  large  extensions  to  its  mains.  Its  fixed  capital, 
gas  and  electric,  as  of  a  recent  date  was  something  in  excess  of 
$300,000,  its  bonded  debt  about  $200,000,  and  its  floating  debt  about 
$400,000.  Its  deficit  was  $476,000,  which  by  reason  of  constant 
loss  in  its  operations  is  steadily  increasing.  The  new  outlay  re- 
quired for  improvements  and  extensions  is  estimated  at  $175,000. 
The  company's  tentative  plan  to  meet  this  situation  is  to  increase  its 
funded  debt  to  the  extent  necessary  to  defray  the  costs  of  the  needed 
improvements  and  extensions  and  to  absorb  and  cancel  its  deficit.  As 
a  preliminary  step  it  desires  to  increase  its  rate  for  gas.  It  admits 
that  its  service  pressure  is  too  low.  and  that  the  increased  price  will 
be  of  assistance  in  this  respect  because  it  will  drive  a  certain  per- 
centage of  its  consumers  ofif  the  lines,  thus  rendering  the  service 
more  nearly  satisfactory  to  those  who  remain.  Another  argument 
advanced  is  that  in  order  to  bring  about  its  proposed  new  financing 
the  company  must  be  able  to  put  forward  a  favorable  financial  pros- 
pectus which  will  appeal  to  the  investing  public.  The  present  price 
for  gas  is  high  when  considered  relatively  with  prices  prevailing 
elsewhere  in  communities  of  comparable  size. 

"Assuming  the  views  of  the  Commission  as  to  a  proper  rate  base  to 
be  approximately  correct,  the  proposed  financial  plan  would  load  the 
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company  with  fixed  charges  largely  in  excess  of  its  ability  or  even 
its  right  to  earn.  This  scheme  would  seem  to  be  neither  sound  nor 
permissible.  The  Commission  is  of  the  opinion  that  the  large 
accumulated  deficit  should  be  faced  by  the  owners  of  this  property 
as  a  loss  already  made,  and  eliminated  from  the  liabilities.  With 
a  capital  account  limited  to  moneys  actually  expended,  both  past 
and  future,  and  with  the  necessary  improvements  and  extensions 
and  an  aggressive  business  policy,  the  company  may  still  achieve 
success,  but  any  greater  load  would  seem  to  be  beyond  its  ability  to 
carry  even  assuming  its  legal  right  to  attempt  it. 

"The  reasons  assigned  by  the  company  for  the  restoration  of  the 
$2.20  rate  ($1.98  net)  are  not  such  as  the  Commission  can  entertain. 
Where  an  increase  in  rate  has  the  eflfect  of  restricting  output,  such 
restriction  must  be  regarded  as  an  unfortunate  but  unavoidable 
incident  of  the  increase.  But  to  increase  a  rate  for  the  purpose  of 
restricting  output  so  as  to  justify  the  inability  of  the  company  to 
supply  reasonably  good  service  to  its  consumers  would  be  a  pro- 
ceeding hostile  to  all  principles  of  public  utility  regulation. 

"As  previously  stated,  the  present  rate  of  $1.90  gross  and  $1.75  net 
is  high  as  compared  with  rates  in  cities  of  similar  size  with  Niagara 
Falls.  It  was  fixed  as  a  commercial  rate,  or  what  the  traffic  would 
bear,  upon  the  grounds  stated  in  the  former  opinion.  The  fact  that 
the  higher  rate  which  is  succeeded,  and  the  restoration  of  which  is 
now  urged,  had  the  efifect  of  restricting  output,  indicates  that  the 
higher  rate  was  more  than  the  traffic  would  bear.  It  was  fixed, 
furthermore,  as  a  temporary  rate  which  would  serve  only  while  the 
utility  was  determining  upon  a  permanent  policy,  it  being  recog- 
nized that  a  financial  reorganization  was  necessary  in  order-  to 
restore  the  financial  integrity  of  the  company.  It  was  fully  as  high 
in  all  probability  as  would  be  necessary  to  yield  a  reasonable  return 
upon  capital  actually  invested  after  the  company  had  rebuilt  its 
plant,  extended  its  lines,  and  effectually  covered  the  field  which  lies 
open  to  it.  This  view  is  confirmed  by  the  Forestall  report.  The 
company  advances  the  argument  that  it  needs  the  new  rate  as  a 
basis  for  a  financial  showing  upon  which  it  can  bring  about  the 
contemplated  reorganization.  The  implication  is  that  with  such  a 
figure  as  a  basis  the  company  would  be  able  to  demonstrate  that 
with  a  new  plant,  extended  mains,  and  added  business,  it  would  be 
able  to  earn  a  reasonable  return  upon  its  investment  and  also  upon 
its  large  deficit.  For  reasons  above  stated,  the  Commission  can  not 
look  upon  that  argument  with  favor. 

"The  rate  which  the  company  demands  will  yield  slightly  more  than 
operating  expenses.  The  present  rates  will  yield  slightly  less.  We 
do  not  consider  the  variation  vital.  The  question  of  confiscation 
does  not  enter.  Neither  rate  will  produce  a  compensatory  return  on 
the  conceded  investment,  nor  will  any  rate  which  the  traffic  will  bear. 

"The  views  expressed  lead  to  a  denial  of  the  application,  and  an 
order  will  be  entered  accordingly." 
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COURT  DECISION  REFERENCES 

112.5 — Ordinance  Rates 

Ottumwa  Railway  and  Light  Company  v.  City  of  Ottumwa,  et  al. 
Decision'of  the  Supreme  Court  of  Iowa.    August  9,  1920. 

On  July  12,  1901,  the  city  of  Ottumwa  granted  to  the  Ottumwa  Railway  and 
Light  Company  the  right  to  operate  a  street  railway  system  for  the  term  of 
twenty-five  years,   and  fixed  a  rate  of   fare  of   five  cents. 

On  December  23,  1918,  defendant's  Council  passed  a  resolution  authorizing  a 
six-cent  fare  until  a  treaty  of  peace  between  this  Government  and  its  then 
enemies  should  be  signed  and  ratified,  with  provision  that  when  that  was  done 
the  fare  should  again  be  five  cents,  "unless  the  City  Council  shall  at  any  time 
see  fit  to  make  further  concessions." 

On  the  3rd  day  of  April,  1919,  the  Council  attempted  to  revoke  and  rescind  said 
resolution  by  passing  the  following  one :  "That  in  view  of  the  fact  that  the  war 
is  over  and  on  the  holding  of  Judge  Wade  in  the  Des  Moines  Street  Railway 
case,  it  is  resolved  that  the  former  ordinance  is  hereby  rescinded  and  it 
is  especially  resolved  that  the  company  shall  not  be  permitted  to  charge  more 
than  the  fare  fixed  in  its  franchise  with  the  city."  Thereupon  the  plaintiff 
instituted  proceedings,  designed  to  restrain  the  carrying  out  of  the  said  rescinding 
resolution.  So  far  as  same  is  material  in  view  of  our  decision  of  this  appeal 
the  prayer  of  the  petition  was  that  the  defendant  city,  its  mayor  and  commis- 
sioners, and  each  of  them,  and  their  successors  in  office  and  counsel,  agents  and 
employees  be  restrained  and  enjoined  from  enforcing  or  attempting  to  enforce 
said  rescinding  resolution,  and  that  a  temporary  injunction  issue  to  that  effect 
upon  presentation  of  petition. 

A  temporary  restraining  order  conferring  to  this  prayer  was  duly  issued.  On 
motion  of   defendant  this   writ  was  dissolved.     Hence  this   appeal. 

224.5 — Rates  Fixed  by  Contract 

In  reversing  the  holding  of  the  lower  court,  the  Supreme  Court  says : 

"The  dissolution  might  be  construed  to  be  a  holding  that  a  franchise  fixing 
rates  of  fare  was  a  contract  that  could  not  be  modified  even  if  one  party 
applied  for  and  the  other  consented  to  a  modification.  But  we  are  inclined 
to  the  opinion  that  the  decision  below  did  not  because  it  should  not  rest  on 
such  a  proposition.  It  is  very  clear  that  the  vital  ground  upon  which  the  court 
proceeded  rests  on  the  conclusion  that  the  said  franchise  constituted  a  binding 
contract  from  which  the  plaintiff  corporation  may  not  be  relieved,  no  matter 
how  disastrous  and  confiscatory  the  performing  such  contract  might  be.  In 
other  words,  that  plaintiff  has  no  more  right  to  relief  in  equity  than  has 
anyone  who  is  capable  of  contracting,  has  made  a  valid  contract,  and  finds 
it  to  be  a  losing  venture. 

"If  street  railway  corporations  were  dealt  with  in  Section  725  of  the  Code  of 
1897.  it  would  be  beyond  all  question  that  it  was  error  to  dissolve  said  tem- 
porary injunction  on  the  ground  upon  which  it  was  dissolved.  That  statute 
in  positive  terms  forbids  any  abridgement  of  the  right  to  regulate  and  fix 
charges  of  service  corporations  named  in  the  statute,  either  by  ordinance, 
resolution  or  contract.  No  one  would  now  contend  in  the  teeth  of  the  statute 
prohibition  that  there  can  be  no  contracting  that  rates  fixed  for  service  shall 
not  be  changed.  See  Tipton  vs.  Light  Co.,  176  la.  224;  Selkirk  vs.  Gas  Co. 
(la.).  176  N.  W.  301.  And  see  San  Antonio  Company  vs.  City,  257  Fed.  467. 
To  like  effect  is  Iowa  Company  vs.  Jones  (la.),  164  N.  W.  780.  And  in 
the   last   case   it   is   held   that   the   fixing  of   maximum   rates    in   a    franchise 
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ordinance  is,  therefore,  not  a  contract  that  such  rates  may  not  be  changed 
before  the  time  stated  in  such  ordinance  has  lapsed ;  and  that  approval 
by  the  electors  of  rates  in  the  franchise  is  merely  an  approval  of  the  rates 
fixed  by  the  franchise  as  rates  temporarily  settled  with  the  understanding 
that  the  same  might  be  changed  either  upward  or  downward.  And  see 
Rogers  Park  Co.  vs.  Fergus,  189  U.  S.  624  (21  Sup.  Co.  Rep.  480). 

"But  as  street  car  corporations  are  not  named  in  Section  725,  this  appeal 
cannot  be  sustained  on  the  ground  that  contracts  fixing  unalterable  rates 
are  forbidden  by  statute  law.  We  must  inquire  into  the  validity  of  such  a 
contract  where  no  statute  prohibits  its  making.  The  authorities  which  speak 
to  the  question  when  no  statute  condemns  such  contract  are  practically 
unanimous  in  holding  that  such  a  contract  is  invalid.  Absence  of  legislative 
prohibition  does  not  enter  into  the  case  law  on  the  subject.  It  is  not  material 
that  no  statute  invalidates  such  contract.  The  vital  requirement  is  that 
power  to  make  a  contract  fixing  permanent  rates  be  given  expressly  and  by 
'unmistakable  grant.'  Rosecrans  vs.  U.  S.,  165  U.  S.  263  (17  Sup.  Ct.  Rep. 
302)  ;  U.  S.  vs.  Jackson  (C.  C.  A.),  143  Fed.  at  787,  788.  The  grant  must  be 
in  explicit  and  convincing  terms  and  all  doubtful  expressions  are  to  be  resolved 
against  power  to  contract  for  irrevocable  rates — Knoxville  Gas  Co.  vs.  City 
(C.  C.  A.).  261  Fed.  283.  The  Supreme  Court  ruled  in  Home  Telephone 
Co.  vs.  Los  Angeles,  211  U.  S.  274,  277,  278  (29  Sup.  Ct.  Rep.  54),  and  on 
review  of  the  authorities,  'all  these  cases  agree  that  the  legislative  authority 
to  the  municipality  to  make  the  contract  must  clearly  and  unmistakably 
appear.'  Without  such  clear  permission  the  ordinance  may  command  but  not 
agree.  To  like  effect  are  Bank  vs.  Billings,  4  Pet.  514;  Railroad  Commission 
Cases,  116  U.  S.  307;  Vicksburg  vs.  Dennis,  116  U.  S.  665;  Freeport  Water 
Co.  vs.  Freeport,  180  U.  S.  597 ;  Stanislaus  County  vs.  Company  192,  U.  S. 
201,  211;  Metropolitan  Co.  vs.  City,  199  U.  S.  1;  Water  Co.  vs.  Hutchinson, 
207  U.  S.  385.  This  rule  is  not  arbitrary,  but  is  builded  on  sound  and  serious 
considerations.  The  decisions  referred  to,  and  numerous  others  to  like 
effect,  base  themselves  upon  the  following  propositions:  (a)  The  power 
to  fix  rates  is  purely  governmental  and  legislative  and  in  some  aspect  an 
exercise  of  the  police  power;  Rogers  vs.  Fergus,  180  U.  S.  624;  Home 
Telephone  Co.  vs.  City,  2n  U.  S.  265;  Tipton  vs.  Light  Co.,  176  la.  224; 
3  Dillon  Mun.  Corp.   (5th  ed.)  par.  1325;  McQuillin,  Mun.  Corp.  par.  1729; 

(b)  This  governmental  power  cannot  be  limited  by  contract,  much  less 
entirely  abrogated  by  it,  and  it  has  no  limitations  except  that  both  parties 
must  respectively  permit  and  be  satisfied  with  such  rates  as  shall  be  just 
and  reasonable.  Iowa  Company  vs.  Jones  (la.),  164  N.  W.  780;  Tipton  vs. 
Light  Co.,  176  la.  224;  Abbott  Municipal  Corporations,  par.  915,  approved 
in  the  Tipton  case,  and  Antonio  Co.  vs.  City,  257  Fed.  467 ;  City  vs.  Gas 
Co.  (N.  Y.).  80  N.  Y.  S.  1693;  Rogers  Park  Co.  vs.  Fergus,  180  U.  S.  624; 

(c)  that  if  it  were  held  a  contract  could  provide  for  unalterable  rates,  its 
enforcibility  would,  in  whole  or  in  part,  extinguish  an  undoubted  govern- 
mental power.  Home  Telephone  Co.  vs.  City,  211  U.  S.  265;  29  Sup.  Ct.  Rep. 
50.  In  amplification  it  has  been  said  that,  therefore,  there  is  no  occasion 
for  unalterable  rates  since  all  rates  must  at  all  times  be  reasonable,  fair, 
adequate  and  non-confiscatory ;  that  the  governmental  power  may  not  be 
abridged  bj-  contract  since  the  municipality  may  not  use  its  governmental 
powers  to  confiscate,  and,  on  the  other  hand,  the  service  company  may  not 
demand  excessive  rates :  Rogers  Park  Co.  vs.  Fergus,  180  U.  S.  624,  21  Sup. 
Ct.  Rep.  490.  In  City  vs.  O'Connor  (111.),  116  N.  E.  215,  the  Court  said: 
'No  contract  can  be  made  which  assumes  to  surrender  or  alienate  a  strictlj' 
governmental  power  which  is  required  to  continue  in  existence  for  the  welfare 
of  the  public'  In  fewer  words,  the  cases  proceed  on  the  general  theory  that 
it  is  against  pul)Iic  policy  to  contract  for  unchanging  rates ;  that  there  must 
be  no  such,  cuntract  because  its  enforcement  might  on  the  one  hand  fasten 
what  proves  to  be  an  exorbitant  charge  upon  the  patrons  or,  on  the  other, 
prove   a   rate    that   will   confiscate   the    property   of    the   service    corporation. 
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While  there  are  other  lines  of  reasoning  advanced  in  the  authorities,  in  the 
main  and  at  the  present  time,  the  decisions  run  on  the  broad  ground  that 
pubHc  policy  forbids  such  contracts  unless  the  legislature,  the  ultimate  Judge 
of  what  is  public  policy,  declares  unmistakably  that  such  contracts  do  not 
offend  that  policy.  Murray  vs.  City,  226  U.  S.  318;  Fort  Smith  Company 
vs.  Fort  Smith,  202  Fed.  581. 

"It  being  so  clear,  then,  that  the  trial  court  erred  unless  there  be  indubitable 
legislative  authority  authorizing  the  fixing  of  permanent  rates,  the  real 
controversy  is  over  whether  such  authorit}'  has  been  given,  and  nothing 
should  confuse  the   issue.   *  *   * 

"If  such  legislative  grant  exists,  the  Council  could  rescind  its  permsision  to 
charge  a  six-cent  fare  unless  to  reduce  the  fare  to  five  cents  amounts  to 
confiscation  by  exacting  service  at  a  non-compensatory  rate.  Knoxville  Gas 
Co.  vs.  City  (C.  C.  A.),  261  Fed.  283.  If  such  grant  has  not  been  made, 
then  the  franchise  ordinance  is  not  a  contract,  and  a  higher  fare  than  fixed 
in  it  can  be  obtained  if  required  to  obtain  reasonable  compensation.  And 
neither  resolution  or  rescinding  resolutions  can  prevent  the  obtaining  of  such 
compensation.  It  all  depends  upon  whether  the  legislature  has  sanctioned  a 
contract  making  permanent  rates  of   fare. 

"The  claim  that  such  grant  exists  is  this :  (a)  Section  725  prohibits  the 
making  of  contracts  for  unalterable  rates  with  named  public  service  cor- 
porations. And  it  makes  no  reference  to  street  car  service  or  corporations, 
though  such  corporations  were  in  existence  when  said  statute  was  enacted  ; 
(b)  Before  the  existence  of  said  statute,  the  common  law  forbade  the 
contracting  for  such  rates  with  any  and  all  public  utilities.  Therefore,  the 
only  explanation  of  limiting  the  ban  to  the  corporations  named  in  Section  725 
is  that  the  legislature  intended  to  permit  such  contract  with  any  corporation 
not  named  in  the  statute.  The  ultimate  argument  is  that  because  this 
particular  statute  is  silent  as  to  street  car  service  the  ban  against  contracting 
for  irrevocable  rates  for  such  service  has  been  removed  by  application  of 
the  rule  that  what  is  not  included  in  a  specification  is  excluded — and  that, 
so,  it  becomes  inevitable  as  matter  of  reason  that  the  contract  at  bar  is 
sanctioned. 

"The  premises  are  not  entirely  sound.  In  law,  the  statute  law  is  not  wholly 
silent  as  to  street  railways.  In  the  words  of  San  Antonio  Co.  vs.  City,  257 
Fed.  467,  such  an  act  as  Sec.  767  Code  1897,  'regulates  everything  connected 
with  city  railroads.'  It  is  significant  that  this  statute  provision  does  not  so 
much  as  suggest  that  permanent  fares  can  be  fixed.  The  San  Antonio  case 
holds  that   in   such   circumstances   no   irrevocable   fares   can   be   fixed.   *   *   * 

"Whether  a  five-cent  rate  is  or  is  not  confiscatory  must  be  determined  on 
final  hearing  below.  This  appeal  but  complains  of  the  refusal  to  enjoin 
temporarily.  The  relief  on  the  appeal  cannot  go  beyond  that  complaint.  And 
we  hold  that  for  the  reasons  we  have  set  forth  it  was  error  to  dissolve  the 
injunction.  Knoxville  Co.  vs.  City  (C.  C.A.),  261  Fed.  at  284,  and  order 
U.   S.   District   Court,   No.   District   of   Iowa   Supra. 

"We  now  and  hereby  reinstate  that  injunction  to  the  extent  of  restraining 
all  defendants  from  interfering  with  plaintiff's  collecting  a  six-cent  fare  until 
final  hearing  and  decision  is  had  and  made  and  with  deciding  that  this  must 
be  done  because  of  these  reasons,  we  must  stop,  except  that  we  must  safe- 
guard the  rights  of  both  parties  so  that  there  shall  be  'effectiveness  of  the 
final  decision.'  See  Wehrman  vs.  Moore,  177  Iowa,  550.  Town  of  Williams 
vs.  Company,  170  N.  W.  815.  We  do  this  by  ordering  the  plan  of  trusteeship 
approved  in  the  Williams  Case. 

"For  the  reasons  stated  the  cause  must  be  remanded  for  action  in  harmony 
with  this  opinion,  and   the  order  below  must  be   and  is  reversed." 
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COMMISSION  DECISIONS 
VIRGINIA 

300 — Investment  and  Return 

Chesapeake  and  Potomac  Telephone  Company,  i\pplication  For  a  Gen- 
eral Revision  of  Rates.  Decision  of  the  Virginia  Corporation  Commis- 
ision.  Fixing  Rates.  July  23,  1920.  (Continued  from  17  Rate  Research 
M^-327,  340-343.) 

The  Chesapeake  and  Potomac  Telephone  Company  of  Virginia  through 
its  witness,  Mr.  G.  W.  Wliittemore,  presented  a  valuation  of  its  prop- 
erty as  of  December  31,  1917,  based  largely  on  the  reproduction  cost 
theory,  to  which  was  added  through  its  witness,  S.  P.  Grace,  the  actual 
amount  of  monev  expended  as  reported  on  the  books  between  that  date 
and  June  30th,  1919. 

The  Commission  says: 

311 — Basis  of  Valuation 

"The  valuation  presented  by  the  Company,  however,  does  not  follow 
strictly  the  reproduction  cost  theory  except  as  to  values  in  1917. 
Such  values  were  arrived  at  by  applying  to  the  quantities  of  property 
unit  costs  averaged  as  of  1914,  1915  and  1916.  No  attempt  was 
made  to  arrive  at  a  reproduction  cost  based  on  increases  in  prices 
of  materials  and  labor  due  to  war  conditions,  and  it  is  unnecessary 
for  the  Commission  to  repeat  the  stand  it  has  taken  in  several  recent 
decisions  declining  to  arrive  at  a  fair  valuation  based  on  reproduc- 
tion at  inflated  war  values.     *     *     * 

"The  Commission  must  in  determining  the  fair  value  take  into  con- 
sideration all  the  elements  as  set  forth  in  the  leading  case  of  Smyth 
vs.  Ames  and  the  long  line  of  decisions  de]:)ending  thereon.     *     *     * 

"We  could  easily  em])loy  many  pages  in  this  opinion  in  quoting 
decisions  on  all  angles  of  this  most  important  question.  Alany 
regulatory  bodies  have  adojited  the  investment  cost  basis  and  there 
are  reasons  well  worthy  of  serious  consideration  which  lead  up  to 
that  view. 

"The  whole  purpo.se  of  regulation  is  for  the  protection. of  the  public 
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and  to  so  safeguard  the  utility  itself  as  to  allow  it  to  give  that  service 
to  which  the  public  is  entitled.  Courts  and  commissions  are  very 
far  from  being  in  agreement  as  to  the  principles  that  should  be 
adopted.  Instances  are  known  where  Commissions  have  reversed 
their  own  previous  findings  and  it  is  perfectly  apparent  that  no  hard 
and  fast  rule  can  be  laid  down  in  any  particular  case.  What  is  found 
reasonable  by  a  commission  in  one  instance  has  been  disregarded  by 
others  as  inconclusive  or  unreasonable.  We  do  not  know  that 
either  the  reproduction  or  replacement  cost  less  depreciation 
theory,  or  the  historical  or  original  cost  theory  predominates. 

"It  seems  to  the  Commission  that  a  reproduction  value  as  of  nor- 
mal times  at  pre-war  prices,  plus  the  actual  sums  necessarily  ex- 
pended during  the  period  of  inflation,  less  the  deductions  dis- 
cussed above,  in  a  proper  view  of  all  the  elements,  is  a  fair  and 
reasonable  basis. 

"We  can  but  realize  certain  weaknesses  in  the  reproduction  cost 
theory,  necessitating,  perhaps,  re-appraisals  when  dilTerent  price 
levels  come  about.  We  have  simply  done  the  best  thing  that  appears 
to  the  Commission  in  the  light  of  the  extensive  investigations  we 
have  made  and  the  long  and  earnest  thought  we  have  given  to  the 
proposition.     *     *     * 

"It  is  the  conclusion  of  the  Commission,  therefore,  and  it  is  so 
adjudged,  that  the  fair  value  of  the  property  of  the  Chesapeake  and 
Potomac  Telephone  Company  of  Virginia  for  rate-making  purposes 
as  of  June  30.  1919,  is  thirteen  million,  two  hundred  and  twenty- 
three  thousand,  nine  hundred  and  twelve  dollars  and  thirtv-seven 
cents  ($13,213,912.37). 

380— Taxation 

As  a  portion  of  its  operating  expenses  the  Chesapeake  and  Potomac 
Telephone  Company  of  Virginia  pays  annually  to  the  American  Tele- 
phone &  Telegraph  Company  four  and  one-half  per  centum  of  its  gross 
revenues.  It  is,  of  course,  well  understood  that  the  American  Tele- 
phone &  Telegraph  Company  is  the  parent  company  of  the  Bell  system, 
owning  either  directly  or  indirectly  all  of  the  affiliated  Bell  Companies, 
including  the  petitioner. 

"In  view  of  the  circumstances,  the  Commission  is  of  the  opinion  that 
The  Chesapeake  and  Potomac  Telephone  Company  of  \'irginia  has  a 
contract  with  the  American  Telephone  and  Telegraph  Company  in 
this  licensee  arrangement  which  is  of  great  value  to  it  and  which 
saves  it  a  large  amount  of  expense  which  would  otherwise  be  in- 
curred if  it  attempted  to  operate  independently. 

"We  cannot,  however,  agree  that  a  percentage  arrangement  is  a 
scientific  or  satisfactory  way  of  determining  the  amount  of  com- 
pensation. When  rates  go  up  as  a  result  of  increased  wages  and 
cost  of  material  the  payment  to  the  parent  company  goes  ■  ">  in  pro- 
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portion.  We  believe  that  the  Bell  interests  should  devise  some  plan 
of  presenting  to  rate-making  bodies  greater  details  of  the  cost  of 
rendering  this  service,  allocated  on  some  understandable  plan. 

"We  do  not,  therefore,  disallow  this  item  of  expense  and  we  with- 
hold definite  approval  thereof  at  this  time.  We  cordially  concur  in 
the  proposal  made  bv  the  Indiana  Public  Service  Commission  in  its 
opinion  in  its  cases  numbers  3808,  3935,  4742-4774,  4962,  of  Febru- 
ary 9,  1920.  in  re  Central  Union  Telephone  Company,  PUR  1920B, 
page  813.  'that  the  entire  question  of  the  4^^  per  cent,  allowance  be 
submitted  to  joint  study  by  the  American  Telephone  and  Telegraph 
Company  and  the  National  Association  of  Railway  and  Utilities 
Commissioners,  acting  for  the  various  Commissions  of  the  country, 
in  order  that  this  important  question  may  find  uniform  solution 
throughout  the  country." 

400— Rate  Theory 

"In  the  course  of  the  hearings  the  Commission  decided  to  make 
rental  rates  on  the  basis  of  population  and  stations  in  each  local 
exchanee  area,  rather  than  consider  all  the  elements  in  each  com- 
munity. 

"The  aim,  as  pointed  out  by  Mr.  Whittemore  in  his  testimony  on 
page  235.  is  to  produce  sufficient  revenue  to  permit  the  Company  as 
a  whole  to  run  its  business  and  to  apportion  the  load  to  the 
problem. 

"It  is  true  that  local  conditions  vary  to  some  extent.  In  some 
localities  it  is  doubtless  possible  to  procure  labor  at  a  lower  cost  than 
in  others.  A  study  of  the  proposition,  however,  convinces  us  that 
under  the  rate  schedule  we  are  providing  by  the  order  in  this  case, 
the  Company  will  in  no  locality  be  able  to  earn  in  excess  of  a  fair 
return  on  its  capital  invested  therein,  supervision  and  long  distance 
telephone  service  facilities  considered. 

"It  is  a  curious  fact  that  most  localities  in  the  State  seemed  to  think 
in  these  proceedings  that  a  segregation  of  receipts  and  expenses  and 
a  valuation  locally  would  result  in  the  application  of  a  lower  rate  in 
their  localities  than  elsewhere.  We  are  convinced  that  this  concep- 
tion is  erroneous.  For  instance,  there  was  such  a  claim  from  the 
City  of  Norfolk,  where  customers  believed  that  consideration  of 
the  Norfolk  situation  alone  would  result  in  a  lower  rate.  On  the 
"  other  hand,  it  is  practically  certain  that  the  Company  will  earn  less 
on  its  investment  in  the  City  of  Norfolk  on  the  State-wide  theory 
than  in  any  other  locality  in  Virginia.  This  is,  of  course,  due  to  the 
situation  of  the  moment,  as  a  result  of  the  heavy  investment  in  the 
automatic  system  there. 

"Again,  the  City  of  Newport  News,  through  its  attorney,  averred 
that  the  receipts  of  the  Company  for  business  done  therein  are  more 
than  cT'"~';^e  under  the  existing  rates  to  meet  its  necessary  expenses, 
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take  care  of  depreciation  and  give  a  fair  return  upon  its  investment  in 
that  city.  It  is  on  the  other  hand  practically  certain  that  the  Com- 
pany will  earn  less  on  its  money  in  the  City  of  Newport  News  than 
it  will  anywhere  in  the  State  except  in  the  City  of  Norfolk. 
This  is  again  due  to  the  situation  of  the  moment,  and  in  this  instance 
is  due  to  heavy  construction  made  necessary  by  war  conditions. 

"Treating  the  subject  on  a  State-wide  basis,  the  Commission  will  at 
any  time  be  in  a  position  to  compel  the  Company  to  give  the  best 
obtainable  service  in  any  locality  without  an  increase  in  rates.  The 
case  of  Salem  was  much  discussed  in  these  proceedings. 

"In  that  town  the  service  is  thoroughly  inadequate,  since  it  is  given 
by  an  obsolete  magneto  switchboard.  The  Commission  will  in  this 
order  require  the  Company  to  install  at  the  earliest  possible  moment 
after  a  new  franchise  has  been  negotiated  between  the  Town  and  the 
Company,  the  very  best  modern  equipment  that  can  be  secured.  Be- 
tween this  time  and  the  completion  of  that  installation  Salem  will  be 
paying  a  proportionately  higher  rate  for  the  service  it  is  receiving 
than  the  rest  of  the  State.  After  that  time  Salem  will  be  paying  pro- 
portionately less  than  the  rest  of  the  State  relative  to  the  investment 
made.     All  these  conditions  are  merely  temporary. 

"There  will  always  be  two  strong  incentives  towards  giving  the  best 
service  under  this  plan.  First,  it  is  to  the  Company's  interest  to  put 
in  modern,  improved  equipment,  because  bad  equipment  means  poor 
service,  constant  complaints  and  waste  of  man-power.  Second,  the 
Commission  will  see  to  it  that  the  service  is  made  satisfactory. 

"The  Commission  believes  that  certain  of  the  smaller  communities 
of  the  State  have  borne  a  proportionately  heavier  burden  than  the 
larger  communities  by  reason  of  the  changes  made  by  direction  of 
the  Postmaster  General.  In  most  cases  they  have  had  taken  away 
from  them  the  right  to  talk  free  to  other  exchanges  and  toll  charges 
have  been  imposed.  At  the  same  time  their  rental  rates  were 
materially  increased.  The  service  costs  them  more,  with  a  greatly 
contracted  area  in  which  they  may  talk  without  the  payment  of  tolls. 
Under  the  circumstances,  the  Commission  has  disallowed  the  in- 
crease asked  for  by  the  Company  in  the  following  communities :  Big 
Stone  Gap,  Eastville,  Parksley,  Pennington  Gap,  West  Point,  Fair- 
fax, Dublin,  Waverly,  Coeburn,  Herdon,  Pearisburg,  Louisa,  Cinco- 
teague,  Marshall,  The  Plains,  Virginia  Beach,  Gordonsville,  Middle- 
burg,  Jonesville,  Appalachia,  Wise,  Lovettsville,  Shawsville,  Hills- 
boro  and  St.  Paul. 

"This  means  that  in  these  communities  the  rates  will  remain  as  at 
present,  without  any  change. 

"It  is  true  that  the  point  at  which  this  increase  is  disallowed  is  arbi- 
trarily arrived  at  by  the  Commission,  but  it  will  be  generally  under- 
stood that  it  is  necessary  to  stop  somewhere. 
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"In  fixing  this  schedule  of  rates  and  in  allowing  in  part  the  increase 
asked  for  by  the  Company,  the  Commission  has  kept  first  in  mind 
its  duty  to  the  public.  It  is  essential  that  public  service  be  main- 
tained and  perfected.  "  Poor  service  is  the  most  expensive  thing  an 
individual  or  a  community  can  have.  Good  service  is  worth  what  it 
reasonably  costs.  It  is  manifestly  impossible  for  a  utility  to  survive 
and  give  the  service  demanded  bv  the  business  and  social  needs  of 
the  community  unless  it  earns  sufticient  money  to  pay  its  operating 
expenses  and  to  make  the  proper  allowance  for  depreciation  against 
the  time  which  will  certainly  arrive  when  its  plant  will  wear  out, 
and  permit  it  to  earn  such  reasonable  return  upon  the  money  it  has 
invested,  or  upon  its  fair  value  for  the  public  use,  as  will  justify 
public  investment  in  its  securities  and  allow  it  to  obtain  the  necessary 
finances  to  build  the  extensions  needed  by  the  advancing  interests  of 
the  community. 

"A  publicly  regulated  monopoly  is  helpless  in  times  of  mounting 
costs  unless  it  is  given  relief  by  the  i-egulating  authority.  It  may 
be  taken  for  granted  that  no  individual  can  regret  more  than  the 
Commission  does  that  living  costs  have  been  rising.  The  manufac- 
turer and  the  merchant,  when  prices  for  raw  materials,  or  supplies, 
or  labor,  or  rent,  go  up.  simi)ly  charges  his  customer  a  larger  amount. 
He  can  do  nothing  else.  The  utility  cannot  do  this  without  the  con- 
sent of  the  Commonwealth  through  its  constitutionally  appointed 
agent,  the  State  Corporation  Commission." 

In  conclusion  the  Commission  says: 

"By  every  test,  the  Company  is  entitled  to  an  increase  in  revenues. 

"From  the  public  standpoint,  it  appears  that  the  cost  of  telephone 
service  has  shown  far  less  advance  in  the  last  ten  years  than  the  gen- 
eral cost  of  living. 

"The  Commission  will  be  glad  at  any  time  to  hear  from  any  com- 
munity which  feels  that  rather  than  pay  toll  charges  to  some  other 
community  with  which  it  is  closely  associated,  it  will  stand  a  slight 
general  increase  in  rental  charges  so  as  to  equalize  the  situation.  All 
such  situations  will  be  carefully  considered  and  appropriate  action 
taken  thereon.     *     *     * 

"Although  the  rate  of  return  under  the  increases  authorized  is  only 
0.^7  per  cent,  on  the  amount  the  Commission  has  decided  is  a  fair 
value,  we  believe  that  with  the  gradual  reduction  in  realized  depreci- 
ation and  the  ajiparent  general  improvement  in  the  Company's  con- 
dition, the  earning  may  reasonably  be  expected  to  show  some  in- 
crease. 

"Having  exhaustively  investigated  the  telephone  situation,  the  Com- 
mission is  in  position  to  make  re-adjustments  in   future  with  little 
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relative  effort,  and  to  make  reductions  in  rates  when  conditions  war- 
rant. 

"The  Commission's  accountant,  who  has  speciahzed  for  years  in 
utihty  accounting,  testified  that  the  salaries  paid  head  officials  of  the 
Chesapeake  and  Potomac  group  are  by  no  means  excessive. 

"The  Commission  is  by  no  means  wedded  to  the  State-wide  method 
of  determining  rates,  and  is  open  to  conviction  as  to  desirability  of 
making  a  change  in  this  method  so  as  to  segregate  localities. 

"The  higher  rates  will  no  doubt  cost  the  Company  some  revenue  by 
reason  of  subscribers  changing  from  single  party  to  two-party  ser- 
vice to  reduce  their  telephone  expense.  No  account  can  now  be 
taken  of  this,  as  the  amount  is  speculative. 

"As  stated  in  the  section  of  this  opinion  devoted  to  local  franchises, 
the  Commission  has  not  taken  into  account  losses  to  the  Company's 
revenue  because  of  binding  franchise  limitations  on  rates.  If  any 
of  the  cities  and  towns  in  which  the  limits  imposed  by  franchise 
cannot  be  disturbed  by  the  Commission,  decline  to  amend  their 
franchises  so  that  their  citizens  will  pay  the  amount  determined  by 
the  Commission  to  be  fair,  the  Company  will  stand  the  loss  and  its 
earnings  as  above  analyzed  will  be  thereby  lowered.  The  total  loss 
would  be  more  than  $50,000  per  annum.     *     -t     * 

"We  are  fully  mindful  that  now,  having  reached  a  fair  value  for  rate 
making  purposes  of  the  Company's  property  in  Virginia,  the  tax 
returns  of  this  Company  need  re-adjustment.  We  shall  proceed  to 
bring  the  assessments  up  to  the  proper  level  at  once." 

CALIFORNIA 

781 — Adequacy  of  Service 

Elon  Dunlop,  et  al.  v.  Diamond  Ridge  Water  Company,  Complaints 
Against  Inadequacy  of  Service.  Decision  of  the  California  Railroad 
Commission,  Ordering  that  Adequate  Service  Be  Furnished.  June  19, 
1920. 

Com])]aints  were  filed  with  the  Commission  against  the  water  service 
rendered  by  the  Diamond  Ridge  Water  Company  for  irrigation  and 
domestic  use. 

This  Commission  in  its  Decision  No.  1310,  in  the  proceeding  entitled 
Elon  Dunlop  vs.  Diamond  Ridge  Ditch  Company,  Case  No.  528. 
.decided  February  28,  1914,  volume  4  of  Opinions  and  Orders  of  the 
California  Railroad  Commission,  page  317,  directed  defendant  herein 
to  submit  plans  for  improving  and  repairing  its  system.  In  that  pro- 
ceeding defendant  declared  that  it  was  the  purpose  of  the  company  to 
construct  a  wholly  new  impounding  and  irrigation  system,  to  supersede 
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the  then  existing  system.  This  reconstruction  has  never  taken  place. 
Subsequent  to  Decision  No.  1310,  supra,  certain  improvements  were 
installed  by  the  company,  and  it  appears  from  the  evidence  that  the 
system  is  now  in  better  condition  than  at  that  time.  However,  certain 
additional  improvements  and  repairs  are  necessary  in  order  to  properly 
conserve  the  available  water  supply. 

Attention  is  directed  to  the  fact  that  the  income  heretofore  received  by 
defendant  is  insufficient  even  to  meet  operating  expenses,  and  the 
tendency  is  for  a  company  operating  with  so  large  an  annual  deficit  to 
render  inadequate  service  arid  to  neglect  necessary  repairs. 

The  Commission  says : 

"There  is  now  pending  before  this  Commission  an  application  filed 
by  defendant  herein,  asking  authority  to  increase  its  rates.  The  area 
served,  however,  is  so  small  that  it  will  undoubtedly  be  practically 
impossible  to  establish  a  rate  which  will  yield  to  defendant  herein 
revenue  sufficient  to  meet  its  expenses  and  an  interest  return.  De- 
'fendant  has,  however,  dedicated  its  system  to  a  public  use,  and  in 
reliance  upon  this  dedication  its  consumers  have  proceeded  to  de- 
velop their  ranches.  The  evidence  shows  that  no  real  effort  has  been 
made  to  increase  the  business  from  its  present  system,  and  I  am  of 
the  opinion  that  the  poor  service  rendered  has  had  a  very  material 
effect  in  reducing  its  business. 

"Defendant  herein  purchased  this  property  as  a  speculation,  intend- 
ing to  finance  the  purchase  of  a  large  tract  of  land,  to  be  later  sub- 
divided and  sold  at  a  large  profit  through  the  use  of  the  water  rights 
l)urchased  with  this  system  and  the  construction  of  impounding 
facilities.  Defendant  admitted  that  it  was  holding  this  for  a  specu- 
lation and  that  its  speculative  value  was  considerable.  This,  however, 
is  no  just  reason  why  present  consumers  should  be  permitted  to 
suft'er  for  lack  of  water,  and  indeed,  a  farsighted  policy  would  be  to 
render  adequate  service  to  these  consumers,  thereby  securing  their 
aid  in  the  larger  scheme  and  inducing  others  to  settle,  thus  promoting 
the  development  which  defendant  is  and  has  been  attempting  to 
finance.  Present  consumers  should,  however,  be  required  to  pay 
equitable  rates  and  produce  for  the  utility  a  sum  equal  to  what  the 
service  is  reasonably  worth. 

"Complainants  herein  submitted  a  questionnaire  to  a  large  number 
of  landowners,  including  defendant's  present  consumers,  and  sub- 
mitted this  questiomiaire  at  the  hearing  herein,  in  an  attempt  to 
show  that  if  reasonable  diligence  is  used  on  the  part  of  defendant  to 
deliver  an  adequate  quantity  of  water,  business  is  readily  available 
and  the  system  can  be  (le\eloped. 

"It  appears  to  me  that  if  those  signing  the  questionnaires  will  ac- 
tually contract  with  the  defendant  so  that  it  will  be  assured  of  a 
reasonable  income  because  of  its  additional  expenditures,  defendant 
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can  afford  to  construct  more  or  less  extensive  improvements  to  its 
system  and  provide  for  an  additional  water  supply.  I  recommend 
that  a  definite  agreement  be  drawn  to  accomplish  this  end. 

"This  Commission  will  gladly  use  its  good  offices  in  furtherance  of 
such  a  development,  which  will  work  for  the  welfare  of  the  com- 
munity and  the  water  company.  The  order  herein  will  provide  that 
an  additional  water  supply  be  obtained,  conditioned  upon  some  such 
agreement  being  consummated ;  and  at  such  time  as  a  sufficient  area 
contracts  to  use  water  to  provide  an  adequate  income  to  defendant 
herein  to  enable  it  to  construct  these  additional  facilities,  a  supple- 
mental order  will  be  issued  directing  defendant  to  proceed  immedi- 
ately with  this  construction. 

"I  further  suggest  that  complainants  prepare  and  sign  such  contract 
and  submit  the  same  to  this  Commission,  which  can  then  take  up  the 
matter  with  defendant  and  give  consideration  to  the  matter  of  either 
arriving  at  an  agreement  regarding  the  additional  construction  work 
to  be  carried  on,  or  issue  further  order  reciuiring  defendant  to 
proceed. 

"There  is  in  this  vicinity  a  possibility  of  all  getting  together  and 
working  out  a  constructive  program  which  will  materially  benefit 
all  concerned  and  be  one  step  towards  the  development  of  the  entire 
project  which  defendant  has  been  trying  to  put  through  for  a  num- 
ber of  years.     *     *     t~  ^ 

"After  carefully  considering  all  of  the  evidence,  I  am  of  the  opinion 
that  it  is  feasible  to  work  out  some  plan  whereby  water  can  be  im- 
pounded and  delivered  to  the  locality  in  question,  provided  the  area 
is  not  so  scattered  that  the  transportation  and  delivery  cost  is  pro- 
hibitive ;  and  further  provided  that  those  desiring  to  receive  water 
give  some  adeciuate  assurance  to  the  company,  in  the  form  of  a 
contract  or  otherwise  as  outlined  above,  that  water  will  be  used  in 
sufficient  quantities  to  justify  the  expenditure." 

NEW  JERSEY 

630 — Cost  of  Supplies 

City  Gas  Light  Company,  Application  for  Authority  to  Increase  Gas 
Rates.  Decision  of  the  New  Jersey  Board  of  Public  Utility  Commis- 
sioners, Granting  an  Increase.    July  23.  1920. 

On  June  14.  1920,  the  City  Gas  Light  Company,  which  supplied  gas  in 
the  city  of  Ocean  City,  Cape  May  County.  New  Jersey,  filed  an  appli- 
cation for  the  Board's  approval  of  an  increase  from  $1.50  to  $2.15  in 
the  rate  per  thousand  cubic  feet  of  gas  sold  to  ordinary  metered  cus- 
tomers, in  addition  to  the  fixed  service  charges  approved  by  the  Board 
under  date  of  July  15,  1919. 
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The  reason  for  seeking  at  the  present  time  an  increase  in  the  price  for 
gas  is  stated  in  the  petition  to  be  the  need  of  additional  revenue  to 
meet  the  increase  in  expenses  during  the  coming  year,  especially  the 
extraordinary  rise  in  the  cost  of  fuel  and  gas  oil.  According  to  the 
testimony  given  at  the  hearing  in  this  matter  there  has  already  been  an 
increase  of  $1.73  per  ton  in  the  cost  of  anthracite  coal  delivered  over 
the  average  price  thereof  in  1919,  $2.22  in  the  cost  of  bituminous  coal 
and  7.6c.  in  the  price  per  gallon  of  gas  oil.  The  total  estimated  increase 
in  expenses  for  the  coming  year  is  $28,051.85. 

The  Commission  says : 

"The  quantity  of  coal  and  oil  used  by  the  company  in  calculating  the 
above  increased  expenses  for  these  items  is  ten  per  cent,  greater 
than  the  amount  actually  used  in  1919,  which  possibly  may  be  some- 
what too  low  in  view  of  the  fact  that  there  is  anticipated  an  in- 
creased output  for  the  coming  year  of  approximately  twenty  per 
cent,  over  1919.  On  the  other  hand,  in  arriving  at  the  increase  in  the 
cost  of  oil,  fifteen  cents  has  been  taken  as  the  price  per  gallon,  where- 
as fourteen  cents  will  probably  be  nearer  the  average  price  for  the 
entire  twelve  months  of  the  year.  This  difference  would  reduce  the 
total  estimated  increased  cost  by  about  $1,600,  or  $218  more  than  the 
excess  cost  of  a  twenty  per  cent,  increase  in  the  quantity  of  coal  and 
oil  to  be  consumed  over  a  ten  per  cent,  increase  as  used  in  calculating 
the  first  three  amounts  in  the  above  estimate,  the  sum  of  which  is 
$15,240.73.  This  figure  represents  the  increased  cost  due  to  the  higher 
prices  per  ton  and  per  gallon  prevailing  at  the  present  time  for  coal 
and  oil  and  does  not  include  any  allowance  for  a  greater  cost  at  the 
1919  prices  on  account  of  a  larger  output.  The  total  cost  of  all  produc- 
tion supplies  in  1919  was  $21,878.87.  For  a  twenty  per  cent,  increased 
output  the  cost  of  such  materials  would  have  been  approximately 
$4,000  greater.  This  amount  should  be  included  as  one  of  the 
items  of  increase  in  expenses,  and  in  the  following  calculation  will 
be  substituted  for  the  last  named  item  in  the  above  estimate 
designated  'emergency,'  sufficient  details  of  which  are  not  given  in 
any  of  the  exhibits  submitted  by  the  company. 

"The  item  of  $4,126.85  for  additional  working  capital  should  also 
be  excluded,  and  only  the  amount  of  interest  required  to  be  paid 
on  that  sum  of  borrowed  money  included  as  a  part  of  the  increased 
expenses  for  which  additional  revenue  is  needed.  Interest  at  six 
•  per  cent,  on  $4,126.85  added  to  the  total  interest  charges  for  1919 
will  make  a  total  for  1920  of  approximately  $12,500. 

"Eliminating  the  $4,126.85  from  the  estimate  of  increased  expenses, 
and  making  the  several  other  charges  indicated  in  the  second  preced- 
ing paragraph,  will  give  a  total  of  $25,231.04  as  the  total  amount  of 
increase  in  operating  expenses     *     *     * 

"In  both  the  petition  of  the  company  and  in  the  testimony  taken  at 
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the  hearing  in  this  matter  it  is  stated  that  the  company  is  not  seeking 
at  this  time  an  increase  in  rates  to  yield  a  fair  return  on  its  invested 
capital,  but  only  enough  additional  revenue  to  meet  the  increased 
cost  of  operation.  For  this  reason  the  Board  in  this  report  does  not 
consider  the  question  of  a  return  on  the  value  of  the  company's 
property,  but  undertakes  to  determine  what  is  a  fair  price  to  be 
charged  for  gas  during  the  coming  year,  taking  into  account  solely 
the  increase  in  expenses  cfv^er  those  of  the  preceding  year." 

CALIFORNIA 

224 — Rates 

Moimtain  Power  Company,  Application  For  Authority  to  Increase 
Rates  for  Water  Service.  Decision  of  the  California  Railroad  Com- 
mission, Granting  an  Increase.     June  19,   1920. 

The  Mountain  Power  Company  asks  for  authority  to  increase  its  rates 
and  charges  for  water  service,  it  being  alleged  that  due  to  increased 
operating  expenses  and  the  elimination  of  a  large  number  of  fire 
hydrants  by  the  city  of  Crescent  City  the  revenue  derived  from  the 
present  rates  is  insufficient  to  yield  maintenance  and  operating  ex- 
penditures and  a  fair  return  on  the  investment.  In  addition  to  the 
establishment  of  higher  rates,  applicant  asks  that  a  surcharge  be  es- 
tablished to  reimburse  it  for  losses  incurred  due  to  the  unreasonably 
low  rates  heretofore  in  effect,  and  it  appears  that  the  rates  at  present 
in  effect  were  established  at  the  beginning  of  the  company's  operation. 
At  present  there  are  14  metered  services  and  204  flat  rate  services,  the 
larger  users  stich  as  hotel,  etc.,  having  metered  service. 

At  the  beginning  of  the  company's  operations  there  was  a  hydrant 
rental  agreement  in  effect  between  the  municipality  and  the  com- 
pany, but  this  arrangement  has  been  a  source  of  much  contention  and 
has  been  changed  from  time  to  time.  This  agreement  jDrovided  for 
a  payment  of  $201  per  month  for  67  hydrants.  Later  a  dispute  arose 
which  was  compromised  by  the  city  agreeing  to  pay  $150  per  month 
for  hydrant  rental  and  20  cents  per  1,000  gallons  for  water  used  for 
street  sprinkling.  In  October,  1918,  the  city  trustees,  by  a  resolu- 
tion, eliminating  33  hydrants  and  proposed  to  pay  $76.16  per  month 
for  the  remaining  34  hydrants,  which  is  the  same  rate  per  hydrant 
as  was  previously  paid  for  the  67.  The  company  has  refused  to  ac- 
cept payment  on  this  basis  and  has  brought  suit  to  recover  the  amount 
which   it  claims  is   due. 

Mr.  Owen,  president  of  the  water  company,  testifying  in  its  behalf, 
stated  that  the  company  was  urged  to  install  facilities  that  would  insure 
adequate  fire  protection. 

The  Commission  says : 

"In  line  with  this  policy  the  company  installed  larger  mains  than  were 
necessary  to  deliver  an  adequate  supply  to  its  other  consumers.     If 
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any  consumer  (and  the  municipality  in  this  instance  is  a  con- 
sumer) desires  special  facilities  for  the  delivery  of  water,  such  as 
pipes  of  sufficient  size  so  that  a  comparatively  large  quantity  of 
water  can  be  concentrated  at  one  point  at  any  time,  that  consumer 
must  expect  to  pay  the  cost  of  rendering  the  service.  It  would  be  un- 
fair to  the  other  consumers  of  the  company  to  burden  them  with  the 
expenditure  made  for  service  such  as  is  asked  for  by  the  municipality. 
I  am  of  the  opinion  that  the  rate  which  was  originally  in  effect, 
namely,  $200  per  month  for  67  hydrants,  .is  fair,  and  that  at  least 
this  sum  should  be  produced  each  month  for  the  municipal  service 
rendered  and  the  expense  incurred  because  of  the  installation  of 
fire  fighting  facilities. 

"In  regard  to  applicant's  request  that  a  surcharge  be  established  to 
reimburse  it  for  losses  sustained  due  to  unreasonably  low  rates 
during  the  pendency  of  this  application:  Although  there  may  be  in- 
stances where  such  a  procedure  is  warranted,  we  do  not  find  that 
this  is  such  a  case,  inasmuch  as  applicant  has  at  all  times  had  re- 
course to  this  Commission  and  could  have  at  any  previous  time 
.     applied  for  relief  and  asked  for  authority  to  increase  its  rates.  *  *  * 

*'The  schedule  of  rates  established  in  the  following  order  is  designed 
to  produce  the  annual  charges  estimated.  It  will  also  be  noted  that 
the  fire  hydrant  rental  is  increased.  Inasmuch  as  all  consumers  de- 
rive a  material  benefit  from  the  maintenance  of  fire  hydrant  ser- 
vice, it  seems  fair  and  reasonable  that  they  should  bear  a  fair  pro- 
portion of  the  cost  of  such  service." 

WISCONSIN 
616.1 — Street  Lighting 

Oconto  Electric  Company,  Application  for  Authority  to  Increase  Its 
Rates  For  Street  Lighting.  Decision  of  the  Wisconsin  Railroad  Com- 
mission, Fixing  Rates.    July  26,  1920. 

An  application  was  filed  on  October  22.  1919,  by  the  Oconto  Electric 
Company  and  alleges  among  other  things  that  on  account  of  the  instal- 
lation of  a  new  type  of  street  lighting  system  the  costs  of  service  have 
so  arisen  as  to  make  a  rate  of  $60.00  per  lamp  per  year  necessary  to 
carry  on  the  business  properly. 

The  street  lighting  in  Oconto  has  been  the  subject  for  many  years  of  a 
bitter  and  protracted  controversy.  The  matter  has  been  before  the 
Commission  and  in  the  courts  a  number  of  times  and  to  review  the  en- 
tire history  here  would  be  of  no  advantage.  That  portion  of  it,  how- 
ever, which  appears  to  bear  on  this  case  will  be  briefly  given. 

Two  electric  companies,  the  Oconto  Electric  Company  and  the  Oconto 
Service  Company,  have  been  for  some  time  doing  business  in  Oconto. 
Prior  to  December  10,  1918,  the  street  lighting  was  performed  by  the 
Oconto  Service  Company,  but  in  a  decision  on  November  6,  1918,  bv 
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the  Supreme  Court  of  this  state  it  was  decided  that  the  contracts  under 
which  this  service  was  given  was  invalid  and  that  the  Oconto  Electric 
Company  held  the  valid  contract.  The  Company  then  furnishing  this 
lighting  was  required  to  terminate  this  service  and  the  petitioner  was 
authorized  to  take  it  up.  This  was  done  on  December  10,  1918.  The 
system  for  street  lighting  which  was  owned  by  the  Service  Company 
consisting  of  320  watt  magnetite  arc  lamps  with  the  overhead  wiring 
and  the  necessary  station  appertenances  was  sold  in  part  and  rented  in 
part  to  the  Electric  Company  in  accordance  with  an  agreement  entered 
into  at  a  hearing  with  the  Commission  on  December  5,  1918. 

Subsequently  on  February  5.  1919,  a  new  contract  was  entered  into  be- 
tween the  Oconto  Electric  Company  and  the  city,  the  one  then  in  efTect 
expiring  August  7,  1919,  whereby  a  new  type  of  lamp  was  to  be  installed 
of  either  400  candle  power  or  600  candle  power  at  the  option  of  the  city 
and  the  price  to  be  paid  was  (in  the  words  of  the  contract)  "such  sum 
per  light  per  annum  *  *  =)=  ^s  fixed  by  the  Wisconsin  Railroad  Com- 
mission." At  that  time  the  rate  per  lamp  per  year  for  the  magnetite 
arcs  was  $30.00  by  contract,  and  in  a  decision  No.  U661  by  the  Com- 
mission dated  September  18,  1918,  an  increase  was  authorized  on  the 
expiration  of  the  old  contract  August  7,  1919,  placing  the  rate  at  $40.00 
per  lamp  per  year.    This  is  the  rate  being  charged  at  present. 

224.5 — Rates  Fixed  by  Contract 

A  question  as  to  the  interpretation  of  the  clause  in  the  present  contract 
relating  to  the  rate  to  be  paid  for  .service  has  arisen,  the  city  claiming 
that  the  rate  as  understood  by  them  was  the  rate  fixed  by  the  Com- 
mission case  No.  U661  while  the  petitioner  believes  difir'erently. 

The  Commission  says : 

"This  question  is,  of  course,  a  judicial  one  and  beyond  the  powers  of 
the  Commission  to  decide.  However,  the  Commission  clearly 
has  authority  under  the  law  to  amend  contracts,  rates  for  service, 
and,  in  this  case,  it  is  believed  that  the  sole  function  of  the 
Commission  is  to  determine  a  rate  for  the  lighting  which  is 
consistent  with  the  costs  and  value  of  the  service  rendered. 

"The  contract  at  present  in  efifect  provides  for  the  installation  o 
both  400  candle  power  and  600  candle  power  lamps.     Although  at 
present  only  the  larger  size  has  been  used,  it  is  evident  that  the  city 
may  designate  which  sizes  and  how  many  of  each  it  shall  use.     The 
Commission  will,  therefore,  fix  rates  for  both  lamps." 

616.1 — Street  Lighting 

"In  determining  the  rates  to  be  charged,  the  investment  useful  for 
street  lighting  purposes  will  be  considered  in  taking  over  the 
street  lighting  system,  the  petitioner  paid  $4,201.00  to  the  Service 
Company  for  the  lines  and  poles  used  exclusively  in  street  lighting. 
In  addition  to  this  some  property,  including  the  magnetic  arc  lamps, 
was  rented.    The  rented  property  has  been  turned  back  to  the  service 
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company.  Relative  to  the  present  Hazds  system  the  company  pre- 
sents an  exhibit  showing  that  the  cost  in  addition  to  the  purchased 
property  for  78  lamps  is  $3,413.03.  The  total  cost,  therefore,  of  the 
street  lighting  property  is  $7,614.00.     *'    *     *" 

"The  Electric  Company  claims  that  in  addition  to  the  actual  lighting 
equipment  a  portion  of  its  power  plant  should  be  considered  as 
charged  to  street  lighting.  A  large  part  of  the  energy  used  by  the 
Electric  Company  is  now  purchased  from  the  Service  Company. 
However,  the  steam  plant  of  the  Electric  Company  is  operated  over^ 
the  peak  of  the  load  and  for  a  part  of  that  time  at  least  the  street 
lights  are  burning. 

'Tf  the  plant  cost  is  apportionable  to  street  lighting  on  a  demand  basis 
the  amount  would  be  $24.52  per  lamp  for  600  C.P.  lamps  and  $17.4^ 
for  400  C.P.  lamps.  If  it  could  be  shown  that  on  taking  over  the 
street  lighting  no  addition  of  plant  capacity  were  necessary,  some 
weight  might  be  given  to  the  argument,  that  the  plant  charges  should 
not  be  borne  by  the  street  lighting.  However,  as  it  has  become  neces- 
sary for  the  company  to  provide  increased  capacity  to  carry  the  load, 
it  is  evident  that  such  an  apportionment  is  reasonable  and 
proper.     *     *     * 

"As  a  percentage  allowance  on  the  investment  providing  for  taxes, 
depreciation  and  return,  exclusive  of  lamp  and  glassware  renewals, 
we  believe  that  15%  is  ample,  provided  the  depreciation  is  set  up  on 
a  sinking  fund  basis  and  that  proper  accounting  methods  in  the  hold- 
ing of  this  reserve  are  observed. 

"The  fixed  cost  on  this  basis  would  then  be  $18.51  for  600  c.p.  lamps 
and  $17.49  for  400  c.p.  lamps.     *     *     * 

"The  summary  of  the  costs  of  the  street  lighting  as  computed  by  the 
company  and  the  city  together  with  the  amounts  used  by  tlie  Com- 
mission is  given  in  tabulated  form. 

"We  do  not  believe  that  the  costs  as  determined  above  by  the  Com- 
mission are  unreasonably  high.  Considering  the  rather  high  invest- 
ment in  equipment  per  lamp  together  with  high  costs  of  labor  and 
materials  a  higher  rate  was  to  be  expected.  This  has,  however,  been 
offset  materially  by  a  lower  energy  cost.  It  is  our  opinion  that  the 
charges  found  above  are  equitable  and  they  will,  therefore,  be 
authorized. 

"It  is  therefore  ordered,  That  the  Oconto  Electric  Company  be 
and  hereby  is  authorized  to  charge  the  following  rates  for  the  present 
street  lighting  service : 

600  c.]).   lamps,  $54.00  per  year 
400  C.J),   lamps,     46.00  per  year 

"These  rates  may  be  placed  in  eff'ect  for  service  on  and  after  August 
1,  1920. 
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RATES 

623 — Power  Factor 

Establishing  Simple  Basis  for  Rates,  by  Ray  H.  W'olford.  Electrical 
\\'orld.  p.  382.    2  pages. 

The  recent  tendency  of  central  stations  to  take  into  consideration  the  power 
factor  of  their  customers'  loads  in  making  rates  has  brought  about  the  need  of 
some  means  for  arriving  at  a  figure  which  could  be  used  in  such  rates  and 
which  would  represent  the  condition  of  a  customer's  load  as  regards  the  ratio 
of  actual  to  apparent  power.*  *  * 

Several  methods  have  been  developed  to  measure  the  power  factor  of  loads, 
chief  among  which  are  the  methods  of  measuring  the  reactive  or  wattless 
component  of  the  load  and  computing  the  power  factor  from  the  readings  of 
the  watt-hour  and  reactive-component  meters.  The  power  factor  which  such 
methods  give  is  the  weighted  average  power-factor  of  the  load  over  the  period 
measured. 

There  appears  to  be  a  well-defined  opinion  existing  in  the  industry  that  the 
power  factor  which  is  really  wanted  is  the  power  factor  at  the  time  of  the 
maximum  demand  of  the  load,  since  the  general  practice  is  to  correct  the 
measured  maximum  demand  in  terms  of  kilowatts  to  a  basis  of  maximum 
demand  in  terms  of  kilovolt-amperes  by  means  of  the  measured  power-factor 
figure.  This  method  requires  the  use  of  several  mathematical  calculations,  which 
render    the    method    somewhat    unsatisfactory    from    the    customer's    standpoint. 

The  writer  describes  a  method  of  measuring  the  kilovolt-ampere-hours,  or 
apparent  power,  and  the  maximum  demand  kilovolt-amperes  in  a  polyphase 
circuit  to  the  degree  of  commercial  accuracy  by  use  of  a  three-phase,  four-wire, 
three-current-coil,  polyphase  watt-hour  meter,  which  registers  the  integrated 
value  of  the  apparent  power.  The  maximum  demand  in  terms  of  apparent 
power  is  obtained  by  the  use  of  any  of  the  ordinary  block-interval  demand  meters 
on  the  market,  controlled  by  the  usual  contract-making  devices,  or  by  being 
built  directly   in   the   integrating  meter.  *  *  * 

An  interesting  point  in  the  method  is  that  in  no  case  can  the  meter  record  in 
excess  of  the  apparent  power  value,  whatever  error  there  is  being  negative. 
This  feature  is  considered  to  be  an  advantage,  as  there  is  no  chance  of  the  error 
operating  to  the  advantage   of   the  customer. 

A  preliminary  analysis  of  the  power-factor  conditions  of  the  load  by  means 
of  a  graphic-power-factor  meter  should  enable  the  selection  of  a  power-factor 
rangp  best  suited  to  the  load  and  determine  the  nature  of  the  calibration  of 
the  meter  to  measure  the  apparent  power  with  a  good  degree  of  accuracy. 

PUBLIC  SERVICE  REGULATION 

253 — Commission  Reports  of  Decisions 

illinois  Public  Utilities  Commission.  Opinions  and  Orders.  Volume 
VI  1919.     1228  pages. 

The  Public  Utilities  Commission  of  the  State  of  Illinois  has  published  in 
bound  form  its  sixth  annual  report  of  Opinions  and  Orders  for  the  year 
ending   September  30,   1919. 
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RATES 

ROME,  NEW  YORK 

720— Rate  Schedules 

Rome  Gas,  Electric  Light  &  Power  Company,  Rome,  New  York  (Pop. 
25,100).    Gas  Rates  Effective  August  1,  1920. 

The  Rome  Gas,  Electric  Light  and  Power  Company  has  the  following 
rate,  eff'ective  August  1,  1920,  for  gas  service  for  lighting,  fuel  and  in- 
dustrial purposes : 

Rate 

Customer   Charge 

$4.80  per  meter  per  year,  payable  monthly. 
Plus  a  Charge  for  Gas  Consumed,  of 

$1.60  per  1,000  cubic  feet  for  the  first  5,000  cubic  feet  consumed  per  month. 
$1.50  per  1,000  cubic  feet  for  the  next  5,000  cubic  feet  consumed  per  month. 
$1.40   per   1,000   cubic   feet   for   the   next   15,000  cubic   feet   consumed   per 

month. 
$1.30  per   1,000   cubic    feet   for   the   next  25,000  cubic   feet   consumed   per 

month. 
$1.20  per    1,000  cubic   feet    for  the   next   50,000  cubic   feet   consumed   per 

month. 
$1.15  per  1,000  cubic   feet   for  the  next   100,000  cubic   feet  consumed  per 

month. 
$1.05   per   1,000  cubic   feet   for  the   next  200,000  cubic   feet   consumed  per 

month. 
$1.00  per  1,000  cubic   feet   for  the  next  200,000  cubic   feet  consumed  per 

month. 
.95  per   1,000  cubic   feet  for  excess  consumption. 

Coal  Clause 

On  rate  for  portion  of  consumption  in  excess  of  600,000  cubic  feet  per  month. 
1  cent  per  1,000  cubic  feet  is  added  for  each  10  cent  increase  in  cost  of  gas 
coal  above  $7.50  per  net  ton  in  Company's  storage. 

Delayed  Payment  Penalty 

10  cents  per  1,(KX)  cubic  feet  will  be  added,  if  bill  is  not  paid  on  or  before  the 
tenth  day  of  the  montli  following  that  in  which  service  was  rendered. 
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COMMISSION  DECISIONS 

PENNSYLVANIA 

310 — Valuation 

Borough  of  Kane,  et  al.  v.  Spring  Water  Company  of  Kane,  Rehearing 
of  Complaint  Against  Rules  for  Water  Service.  Decision  of  the 
Pennsylvania  Public  Service  Commission,  Modifying  Its  Former  Order. 
June  21,  1920. 

The  Spring  Water  Company  of  Kane  applied  to  the  Commission  for  a 
rehearing  of  the  Commission's  order  of  February  17,  1919. 

Reviewing  the  various  elements  heretofore  considered  in  evaluating 
respondent's  property,  the  Commission  upon  due  consideration  of  all 
facts  and  circumstances  now  presented  has  reached  the  conclusion  'that 
a  sufficient  allowance  was  not  made  for  certain  elements  of  value  in  re- 
spondent's plant.    The  Commission  says  : 

"In  the  light  of  changed  conditions  and  the  testimony  introduced  on 
this  rehearing  it  appears  that  the  valuation  of  $200,000.00  heretofore 
placed  on  respondent's  property  is  too  low.  The  original  cost  of  the 
real  estate  and  water  rights  was  $13,202.50  instead  of  $10,850.00  as 
determined  by  the  original  report.  There  was  paid  for  attorney  fees 
in  defending  an  action  of  ejectment  $1,500.00,  but  the  Commission 
allowed  only  $300.00  of  this  amount  under  the  impression  that  this 
was  all  that  was  properly  chargeable  against  the  real  estate  acquired 
by  the  respondent.  The  evidence  now  clearly  establishes  that  the  en- 
tire sum  of  $1,500.00  should  have  been  allowed.  The  contention 
that  the  Commission  erred,  except  as  above  indicated,  in  its  reproduc- 
tion estimate  of  the  cost  of  the  respondent's  real  estate  and  water 
rights  cannot  be  sustained." 

311.2 — Reproduction  Cost  New 

"In  a  reproduction  estimate  the  question  is  what  would  it  cost  to 
acquire  the  land  with  its  prospective  value  for  the  purposes  for  which 
it  is  purchased.  It  is  the  land  and  the  apparent  springs  and  streams 
on  it  with  their  certainties  and  uncertainties  as  to  yield  and  quality 
that  is  acquired  and  to  be  valued.  The  developed  and  proven  supplies 
constitute  an  element  of  value  over  and  above  the  original  cost  of  the 
land  and  appurtenant  rights  or  their  cost  in  the  undeveloped  state. 
This  additional  element  of  value  is  not  to  be  included  in  the  repro- 
duction estimate,  but  should  be  considered  in  determining  fair  value. 
The  Commission  in  its  orginal  report  refers  to  this  element  of  value 
and  states  that  it  will  be  taken  into  consideration  in  determining  the 
fair  value  of  the  property ;  also  that  due  consideration  would  be 
given  to  the  respondent's  plant  with  the  business  attached  and  an 
allowance  made  for  going  concern  value."     *     *     * 
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"We  cannot  accept  the  respondent's  contention  that  the  Commission 
in  weighing  the  evidence  and  reaching  its  conchisions  must  adopt  as 
its  judgment  the  opinion  of  experts  called  by  the  parties  to  express 
their  views  on  these  matters.  These  opinions  may  be  helpful  in 
reaching  a  conclusion,  but  they  are  not  obligatory  on  the  Commis- 
sion whose  right  and  duty  is  to  apply  to  all  the  facts  and  circum- 
stances in  evidence,  including  the  opinions  of  these  experts,  its  own 
knowledge  acquired  by  observation  and  experience  in  arriving  at 
-what  it  deems  a  fair  and  just  allowance  for  these  elements  of  value. 
Considering  the  original  and  reproduction  cost  new  less  depreciation, 
and  all  other  elements  of  value  connected  with  the  respondent's  plant 
it  is  now  ascertained  and  determined  that  the  fair  value  of  the  used 
and  useful  propertv,  as  of  June  30,  1917.  for  rate  making  purposes, 
is  $230,000.00." 

352 — Expenses 

"The  estimated  allowance  for  operating  expenses  as  contained  in  the 
original  report  failed  to  meet  the  actual  expenditures  made  as  shown 
by  the  evidence.     *     *     * 

"The  items  most  seriously  cjuestioned  in  this  estimated  expense  ac- 
count for  1920  are  those  relating  to  taxes  ;  the  amount  claimed  for 
directors'  and  officers'  salaries  and  the  allowance  claimed  for  the  ex- 
penses of  this  rate  litigation.  Without  intending  to  be  understood  as 
establishing  a  precedent  for  aljowing  such  expenses  in  whole  or  in 
part,  the  facts  and  circumstances  in  this  case  disclose  an  equitable 
situation  that  constrains  the  Commission  to  allow  a  portion  of  ther« 
and  it  has  fixed  the  amount  that  will  be  allowed  at  $4,000.00  to  be 
amortized  over  a  period  of  five  years.  Taking  into  consideration  the 
increased  rates  for  natural  gas  to  operate  the  plant,  and  eliminating 
from  this  expense  account  the  taxes  for  which  no  allowance  can  be 
made,  the  reduction  in  executive  salaries  and  in  the  amount  claimed 
on  account  of  the  expenses  incurred  in  this  litigation,  the  Commis- 
sion has  determined  that  there  should  be  allowed  for  annual  operating 
expenses  the  sum  of  $20,500.00  instead  of  the  $15,000.00  provided 
for  this  purpose  in  the  original  report." 

360 — Depreciation 

"The  Commission  heretofore  fixed  the  annual  depreciation  at 
$1,708.11,  which  figure  appears  to  have  been  the  result  of  the  appli- 
cation of  a  percentage  allowance  to  the  wrong  base  figure.  This 
should  be  corrected  in  accordance  with  the  fair  value  of  the  property 
as  herebv  determined,  and  the  amount  fixed  at  $2,100.00  instead  of 
$1,708.1  i.     *     *     * 

"The  original  report  as  changed  or  modified  by  this  report  is  adopted 
as  evidencing  the  findings  and  determinations  of  the  Commission. 
The  complaint  against  the  respondent's  present  schedule  of  rates  is 
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sustained  and  it  will  be  required  to  file,  to  become  effective  on  one 
day's  notice,  a  schedule  of  rates  and  charges  that  will  produce  the 
revenue  to  which  it  is  entitled  as  determined  by  this  report;  said 
schedule  to  be  filed  within  thirty  days  after  the  service  of  this  order 
upon  it." 

340 — Rate  of  Return 

In  a  separate  report  on  the  rehearing  granted  the  Spring  Water  Com- 
pany of  Kane,  Commissioner  Killings  says : 

"We  are  in  accord  with  the  conclusions  reached  by  the  Commission 
in  its  report  on  the  rehearing  granted  in  this  case,  save  that  we  are  of 
the  opinion  that  on  account  of  existing  conditions  a  seven  per  cent 
rate  of  return  to  the  owners  of  public  utilities  does  not  meet  the 
standard  contemplated  by  the  provisions  of  the  Public  Service  Com- 
pany Law. 

"An  investment  made  in  a  public  utility  as  compared  with  other  in- 
vestments, is  surrounded  by  conditions  that  set  it  apart  in  a  class  by 
itself.  The  property  resulting  from  such  investment  is  aj)plied  to 
public  use  and  when  so  accepted,  mutual  duties  and  obligations  arise. 
By  reason  of  its  location,  it  becomes  an  integral  part  of  the  com- 
munity served  and  can  not  without  the  consent  of  the  State  discon- 
tinue service,  neither  (save  for  a  small  scrap  value)  can  it  be  re- 
moved. It  is  irretrievably  committed  to  the  community  it  serves  and 
its  destiny  is  bound  up  therewith,  advancing  or  receding  as  the  com- 
munity itself  progresses  or  retrogrades.  It  is  denied  speculative 
profits,  and  is  made  subject  to  all  the  risks  incident  to  public  utility 
service.  Its  restricted  return  is  not  always  forthcoming  as  oppor- 
tunity is  afforded  to  accept  less  or  no  return  at  all.  The  support  of 
the  public  is  not  guaranteed  as  only  convenience  and  necessity  result 
in  patronage.  It  is  required  to  keep  its  property  in  an  efficient  con- 
dition and  meet  the  increasing  needs  of  the  community  it  serves,  and 
in  making  needed  extensions  it  requires  additional  capital.  Every 
utility  must  contemplate  a  growth  and  new  capital  is  a  factor  which 
every  utility  is  bound  to  consider. 

"It  is  common  knowledge  that  at  the  present  time  many  opportunities 
are  afforded  for  conservative  eight  per  cent,  investments,  and  in  order 
to  obtain  needed  capital  the  cost  to  the  owner  of  the  utility,  both  in 
the  rate  of  interest  to  be  paid  and  other  respects,  is  greater  than 
formerly.  It  is  obvious  that  if  an  eight  per  cent,  return  is  assured 
with  a  greater  degree  of  safety  in  other  lines  than  is  afforded  in  a 
public  utility  no  money  will  be  invested  in  utility  properties. 

"Certain  public  utilities  desiring  additional  capital  have  recently 
issued  bonds  at  seven  per  cent  and  the  nature  and  character  of  the 
security  offered  was  most  desirable.  It  naturally  follows  that  if  a 
loan  can  be  made  in  which  the  interest  return  of  seven  per  cent  is 
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secured  and  the  payment  of  the  principal  at  the  end  of  the  term  fixed 
for  the  loan  assured,  money  will  not  assume  all  the  risk  of  a  utility 
investment  with  only  a  like  return.  With  the  purchasing  power  of 
the  dollar  depreciated  as  at  present,  a  seven  per  cent  return  means  a 
greatly  reduced  income  to  all  owners  of  utilities.  By  reason  of  exist- 
ing conditions,  except  where  needed  to  protect  existing  investments, 
little  or  no  money  is  now  being  invested  in  utility  properties.  Such  a 
condition  is  unfortunate  and  eventually  will  result  in  injury  to  the 
public,  as  its  welfare  and  convenience  are  not  promoted  by  any  retro- 
gression in  utility  matters.  No  greater  harm  can  come  to  the  many 
municipalities  of  our  state  than  will  result  from  the  general  with- 
drawal of  investing  capital  from  public  utilities.  The  interests  of 
the  utility  and  the  community  served  are  so  intimately  connected 
that  to  assist  one  is  to  help  the  other,  and  to  injure  either  will  harm 
both.  It  should  also  be  borne  in  mind  that  whatever  determination 
may  be  made  as  to  the  proper  rate  of  return,  in  the  final  analysis  the 
question  whether  or  not  capital  will  invest  itself  rests  with  the  owner 
and  the  conditions  he  prescribes  must  be  met  or  the  capital  will  not  be 
forthcoming. 

"The  giiiding  star  of  the  Commission  in  reaching  its  conclusions  in 
this  respect  is  the  public  welfare,  and  in  no  manner  can  the  public 
interest  be  better  served  than  by  the  adoption  of  a  policy  which  will 
result  in  financially  strong  and  efficiently  constructed  public  utilities 
in  order  that  they  may  render  adequate  service  for  a  reasonable  rate. 
This  can  only  be  elifected  by  the  payment  on  the  fair  value  of  the 
used  and  useful  property  dedicated  to  public  service  of  a  fair  return 
as  contem])lated  by  law.  which  we  think  under  existing  conditions 
should  not  be  less  than  eight  per  cent.  A  poorly  paid  public  utility 
can  not  render  efticient  service  any  more  than  the  poorly  nourished 
man  or  horse.  Both  should  be  maintained  and  kept  in  such  condition 
that  they  may  render  the  service  expected  of  them. 

"It  may  not  be  necessary  in  every  instance  to  grant  an  eight  per  cent 
return.  As  a  general  rule,  however,  we  are  of  the  opinion  that  under 
existing  conditions  the  best  interests  of  the  public  will  be  served  if 
the  fair  return  allowed  utilities  is  fixed  at  eight  ])er  cent.  This 
statement  is  made,  of  course,  having  in  mind  that  the  afifairs  of  pub- 
lic titilities  will  be  honestly  and  economically  managed  and  good  ser- 
vice rendered,  and  that  the  return  be  paid  upon  a  fair  value  of  the 
property  dedicated  to  public  use.  The  public  do  not  object  to  paying 
a  fair  rate  when  good  service  is  rendered.  Objection  is  generally 
made  when  inade(|uate  service  is  rendered  or  when  a  iitility  is  inefii- 
cient  or  seeks  to  collect  a  return  on  an  inflated  value. 

"Many  utilities  have  paid  or  are  now  paying  the  penalty  of  an  ex- 
cessive capitalization.  No  more  baneful  j)o]icy  can  be  adopted  by  a 
utility  than  to  burden  itself  with  a  bond  issue  greater  than  it  should 
bear.    The  practice  of  such  a  policy  has  done  much  to  create  preju- 
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dice  on  the  part  of  the  pubHc  towards  utihties  and  thereby  prevent 
the  allowance  of  a  fair  return  being  paid." 

CALIFORNIA 
226.6 — Abandonment  of  Service 

Santa  Maria  Gas  Company,  Application  For  Authority  to  Abandon 
Certain  Xjas  Service.  Decision  of  the  California  Railroad  Commission, 
Granting  the  Application.     June  19,  1920. 

This  is  an  application  by  Santa  Maria  Gas  Company,  a  corporation 
organized  to  purchase  and  acquire  the  gas  properties  of  the  Midland 
Counties  Public  Service  Corporation  and  the  Santa  Maria  Gas  and 
Power  Company,  seeking  authority  to  abandon  gas  service  on  a  certain 
portion  of  the  eight-inch  natural  gas  transmission  line  to  be  purchased 
from  the  Midland  Counties  Public  Service  Corporation.  It  is  proposed 
to  remove  that  portion  of  said  line  between  Betteravia  Junction,  Santa 
Barbara  County,  and  the  Avila  refinery  of  the  Union  Oil  Company  in 
San  Luis  Obispo  County. 

That  portion  of  the  Midland  Counties  Public  Service  Corporation's 
eight-inch  line,  for  which  permission  is  being  asked  to  abandon,  is  pro- 
viding service  to  a  total  of  fifteen  consumers.  During  the  year  1919 
these  patrons  used  435,300  cubic  feet  of  gas  for  which  they  paid  $225.70, 
and  during  the  first  four  months  of  1920  they  used  292,500  cubic 
feet  at  a  cost  of  $146.84,  at  the  rate  of  50  cents  per  thousand  cubic  feet. 
The  length  of  line  which  it  is  proposed  to  remove  is  120,000  feet,  or 
nearly  twenty-three  miles.  The  salvage  value  of  this  pipe  is  $108,000 
and  may  be  considered  as  a  minimum  basis  of  investment  when  deter- 
mining the  cost  of  service.  The  sales  to  consumers  along  this  line,  based 
upon  the  experience  of  the  first  four  months  of  1920,  indicate  a  total 
for  the  year  of  877,500  cubic  feet.  Operating  expenses,  including  an 
allowance  for  depreciation  and  return  ujion  the  investment,  would 
amount  to  $16,040. 

If  this  amount  were  to  be  paid  in  rates  by  consumers  along  the  line, 
the  average  rate  would  be  $18.30  per  thousand  cubic  feet.  On  the 
other  hand,  if  a  rate  of  $1.50  per  thousand  feet  were  established,  there 
would  remain  a  deficit  of  $14,725  to  be  absorbed  by  the  remainder  of 
the  Santa  Maria  Gas  Company's  consumers. 

The  Commission  says : 

"It  is,  therefore,  apparent  that  the  continued  operation  of  this  eight- 
inch  line,  which  has  no  useful  purpose  except  to  supply  these  fifteen 
consumers,  can  not,  in  itself,  provide  any  return  upon  the  invest- 
ment, and,  if  maintained,  would  place  an  unfair  burden  upon  the 
balance  of  the  system,  to  whose  service  it  is  entirely  unnecessary.  If 
maintained  in  service,  this  line  constitutes  a  duplication  of  facilities 
not  required  by  the  consolidated  company. 
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"The  serving  of  domestic  consumers  from  a  high  pressure  gas  trans- 
mission hue  has  never  been  recognized  as  good  practice,  and  such 
service  was  assumed  in  this  case  largely  to  obtain  right  of  way- 
grants.  Inasmuch  as  the  consumers  receiving  gas  service  from  this 
line  are  located  in  an  extremely  sparsely  settled  farming  community, 
which  does  not  enjoy  other  benefits  which  can  be  expected  only  in 
more  closely  populated  localities,  and  because  the  continuance  of 
operation  of  this  line  would  either  require  the  charging  of  exorbi- 
tant rates,  or  put  an  unjust  burden  upon  other  consumers  of  the 
company,  it  is  believed  this  incidental  domestic  gas  service  is  un- 
warranted. , 

"The  fifteen  consumers  now  receiving  gas  from  this  eight-inch  line 
have  incurred  considerable  expense  in  installing  piping  and  gas  ap- 
pliances. As  the  discontinuance  of  gas  service  to  them  would  render 
all  their  gas  equipment  valueless,  they  should,  therefore,  be  reim- 
bursed to  the  extent  of  the  reasonable  value  of  their  gas  equipment 
upon  the  discontinuance  of  this  service." 

ARKANSAS 

224.5 — Rates  Fixed  by  Contract 

Clear  Creek  Oil  and  Gas  Company  v.  Fort  Smith  Spelter  Company,  et 
al.  Application  For  Authority  to  Increase  Natural  Gas  Rates  Fixed 
by  Contract.  Decision  of  the  Arkansas  Corporation  Commission, 
Granting  an  Increase.     Tulv  6,  1920. 

The  Clear  Creek  Oil  and  Gas  Company  filed  with  the  Commission  a 
schedule  of  rates  in  which  the  rate  per  1,000  cubic  feet  of  gas  furnished 
to  smelters  was  increased.  The  Company  alleged  that  said  rates  are  an 
injustice  to  the  public  in  that  they  stifle  the  development  of  the  field  and 
the  production  of  gas,  and  prevent  the  public  from  having  the  benefit 
of  a  larger  jiroduction  of  gas  in  the  \\'illiams  field  as  fuel  in  the  fac- 
tories and  industries  of  Fort  Smith  and  Van  Buren. 

Wherefore,  petitioner  prayed  that  the  Commission  establish  and  enforce 
a  rate  for  smelters  to  pay  for  the  use  of  natural  gas  produced  by  the 
petitioner.  It  alleged  that  10  cents  per  1,000  cubic  feet  was  the  lowest 
rate  which  would  be  reasonable  ;  that  in  time  it  will  be  required  not  only 
to  do  additional  drilling  but  to  install  compressor  stations  at  great  ex- 
pense to  deliver  the  gas  to  the  industries,  and  when  the  additional  ex- 
penses are  incurred,  it  will  be  necessary,  in  order  to  meet  the  increased 
cost  thereof,  to  increase  the  rate  over  10  cents  per  1,000  cubic  feet. 
Petitioner  further  prayed  that  after  fixing  the  rate,  the  Commission 
obtain  jurisdiction  so  tliat  it  may  adjust  it  from  time  to  time  and  make 
it  reasonable  and  compensatory  and  adequate  to  serve  the  public  neces- 
sities, and  to  make  it  adequate  to  meet  the  increased  cost  of  production 
of  gas  and  to  enable  the  petitioner  to  receive  some  profit  from  its  invest- 
ment. 
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The  Fort  Smith  Spelter  Company  and  the  Arkansas  Zinc  &  Smelting 
Corporation  filed  an  answer  in  which  they  denied  practically  all  of  the 
allegations  of  the  petitioner.  They  admitted  that  the  rate  of  8  cents 
would  be  unjust,  but  not  for  the  reason  given  by  the  petitioner ;  that  it 
would  not  be  less  than  the  cost  of  production,  and  would  not  lead  to 
bankruptcy  of  the  petitioner,  and  is  not  unjust  from  the  further  fact  that 
it  enables  the  respondents  to  make  excessive  profits  upon  its  investment 
without  enabling  the  petitioner  to  make  any  return  upon  its  investment ; 
that  it  will  not  ultimately  cause  the  petitioner  to  lose  all  the  money 
which  it  has  invested  in  the  natural  gas  industry. 

The  answer  dealt  largely  with  the  terms  of  the  contract  between  the 
petitioner  and  respondents,  and  their  position  is  that  the  relation  of  the 
parties  was  such  that,  at  the  time  of  the  execution  of  said  contract,  that 
said  contract  was  purely  private  in  its  nature  and  was  not  subject  to 
any  regulation  whatsoever. 

Respondent  prayed  that  the  petition  be  dismissed. 
The  Commission  says : 

"We  have  here  presented  the  question,  is  the  Clear  Creek  Oil  &  Gas 
Company  a  public  utility?  Second,  the  question  is  presented,  was  the 
Clear  Creek  Oil  &  Gas  Company  a  public  utility  at  the  time  the  con- 
tracts were  entered  into  with  the  smelters?  Third,  could  a  contract, 
made  by  the  petitioner  and  the  smelters,  even  though  both  or  either 
might  have  been  of  the  opinion  that  the  business  was  not  subject  to 
regulation  of  the  state,  be  set  aside  for  the  public  good  by  the  state, 
acting  through  properly  delegated  authority  of  its  police  power  ? 

"After  an  exhaustive  research  and  study  of  all  of  the  authorities 
cited  by  counsel  for  both  sides,  the  Commission  has  arrived  at  the 
conclusion  and  finds  that  the  Clear  Creek  Oil  &  Gas  Company  is  in 
fact  a  public  service  corporation.  In  answer  to  the  second  question, 
was  the  Clear  Creek  Oil  &  Gas  Company  a  public  utility  at  the  time 
the  contracts  were  entered  into  with  the  smelters,  the  Commission 
concludes  that  for  the  purposes  of  this  case,  it  is  immaterial.  The 
operators  of  the  company  and  the  owners  of  the  smelters  were  deal-  . 
ing  with  a  subject-matter  imbued  with  public  interest,  and  the  legis- 
lature of  the  state,  in  Act  571,  has  said  that:  'The  jurisdiction  of  the 
Commission  is  extended  to  and  includes  (b)  *  *  *  pipe  line 
companies  for  the  transportation  of  oil,  gas  and  water,  (c)  All  gas 
companies  *  *  *  furnishing  gas  *  *  *  for  lighting,  heat- 
ing or  power  purposes.' 

"In  answer  to  the  third  question,  could  a  contract  made  by  the  pe- 
titioner and  the  smelters,  even  though  both  or  either  might  have  been 
of  the  opinion  that  the  business  was  not  subject  to  the  regulation  of 
the  state,  be  set  aside  for  the  public  good  by  the  state,  acting  through 
properly  delegated  authority  of  its  police  power,  the  Commission  con- 
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eludes  that  it  ean.  As  was  said  by  Justiee  Hoke  of  the  North  Caro- 
lina supreiriC  court,  in  case  of  Re  Southern  Public  Utilities  Company 
— N  C  — ,  P  U  R  1920C,  907,  101  S  E  619. 

'The  power  of  the  legislature,  either  directly  or  through  appropriate 
governmental  agencies,  to  establish  reasonable  regulations  for  public 
service  corporations  in  matters  affecting  the  public  interests,  is  nOw 
universally  recognized,  and  the  principle  has  been  approved  with  us 
in  well-considered  decisions  dealing  directlv  with  the  Cjuestion. 
Atlantic  Coast  Line  R  Co.  v.  Goldsboro.  155  N  C  356,  71  S  E  514. 
affirmed  on  writ  of  error  to  Supreme  Court  of  United  States.  232 
U  S  pp.  548-558.  34  Sup  Ct  Rep  364.  58  L  ed.  721  ;  Corporation 
Commission  v.  Seaboard  Air  Line  R  Co.  137  X  C  1,  49  S  E  191.' 

"The  Clear  Creek  Oil  &  Gas  Company  having  devoted  its  property 
to  the  public  and  having  ojierated  and  maintained  a  pipe  line  along 
and  under  the  public  highways  and  streets  of  cities  and  towns  by  the 
consent  of  the  county  authorities  and  the  municipal  authorities  under 
an  act  of  the  legislature  authorizing  same  is  subject  to  the  police 
power,  as  was  said  bv  Associate  Justice  McKenna,  in  Mutual  Loan 
Co.  V.  Martell.  222  U  S  225.  32  Sup  C  Rep  74.  56  L  ed.  175.  Ann. 
Cas.  1913B,  529,  'to  be  but  another  name  for  the  power  of  Govern- 
ment,' and  where  this  has  been  properly  exerted  in  reference  to  those 
companies,  the  proprietary  rights  of  individual  ownership  must,  to 
that  extent,  be  subordinated  to  the  public  welfare.  (Citing 
cases.)      *     *     * 

"It  is  not  denied  by  the  respondents,  or  any  one  else,  that  the  Clear 
Creek  Oil  &  Gas  Company  is  engaged  in  furnishing  and  distributing 
gas  and  has  obtained  authority  from  the  city  and  from  the  county 
court  to  lay  down  and  maintain  pipes.  The  legislature  having  said  that 
the  Clear  Creek  Oil  &  Gas  Company  is  engaged  in  such  a  business,  as 
is  subject  to  the  regulation  of  the  state,  it  says  in  sec.  8  of  the  Act 
that  the  Commission  shall  have  the  power,  after  reasonable  notice 
and  after  full  and  complete  hearing,  to  enforce,  originate,  establish, 
modify,  change,  adjust,  and  promulgate  tariff's,  rates,  joint  rates, 
tolls,  and  schedules  for  all  public  service  corporations  ;  and  when- 
ever the  Commission  shall,  after  notice  and  hearing,  find  any  existing 
rates,  tolls,  tariff's,  joint  rates  or  schedules  unjust,  unreasonable,  in- 
sufficient or  unjustly  discriminatory  or  otherwise  in  violation  of  any 
of  the  provisions  of  the  law,  the  Commission  shall,  by  an  order  fix 
reasonable  rates,  joint  rates,  tariffs,  tolls,  charges,  or  schedules  to  be 
followed  in  the  future  in  lieu  of  those  found  to  be  unjust,  unreason- 
able, insuflicient,  or  unjustly  discriminatory,  inadequate  or  otherwise 
in  violation  of  any  of  the  provisions  of  this  law. 

"From  the  language  of  the  statute,  it  is  plainly  evident  that  power  to 
fix  rates  that  are  just  and  reasonable  extend  to  an  increase  as  well  as 
a  lowering  of  the  rates.     *     *     * 
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"There  is  nothing  in  the  Constitution  of  the  state  of  Arkansas  that 
prohibits  the  legislature  from  delegating  this  power,  therefore,  this 
Commission  must  conclude  that  the  legislature  acted  within  the  scope 
of  its  power  when  it  delegated,  by  Act  571,  authority  and  supervision 
over  public  service  utilities  to  the  Corporation  Commission.  The  will 
of  the  legislature,  as  expressed  in  the  act,  is  that  the  Commission 
shall  fix  just  and  reasonable  rates,  and  shall  have  general  super- 
vision over  the  service  of  public  service  companies. 

"The  case  of  the  Clarksburg  Light  &  Heat  Co.  v.  Public  Service 
Commission,  just  recently  decided  by  the  West  Virginia  court  of 
appeals— ^^'  Ya— P  U  R  1920  A,  639.  100  S  E  551,  is  a  case  very 
similar  to  the  one  we  have  before  us.  In  that  case,  the  petitioner 
contended  that  the  Public  Service  Commission  of  West  Virginia  had 
no  authority  to  regulate  the  rates  to  be  charged  by  it  to  its  manufac- 
turing consumers.  It  contended,  as  the  respondents  herein  contend 
relative  to  the  Clear  Creek  Oil  &  Gas  Company,  that  it  was  not  a 
public  service  that  was  being  rendered  manufactories  and  that  it  was 
not  subject  to  the  regulatory  powers  of  the  state.  It  was  contended 
that  the  legislature  did  not  have  the  power  to  make  of  it  a  public 
service  corporation  or  to  make  any  part  of  its  business  subject  to  the 
regulation  of  the  Commission.  In  discussing  this  question,  the  West 
Virginia  court  said:     *     *     * 

"  Tf  the  petitioner  was  allowed  to  conduct  one-half  of  its  business 
under  public  regulation,  and  to  sell  the  other  half  of  its  product  upon 
private  contract,  the  result  would  be  disastrous  to  the  public,  for  the 
rates  charged  to  private  consumers  would  control  those  charged  to 
the  public  consumers,  or  vice  versa.  The  intricate  accounts  which 
would  have  to  be  kept  in  order  to  indicate  the  proper  part  of  the 
company's  expenses  chargeable  to  the  one  or  the  other  part  of  its 
business  wovild  be  so  easily  manipulated  that  in  the  end  the  so-called 
private  consumers  would  either  be  paying  largely  for  the  public  ser- 
vice, or  the  public  consumers  would  in  a  large  measure  be  paying  for 
the  gas  furnished  for  manufacturing  purpose.  No  one  can  serve  two 
masters  is  as  true  to-day  as  it  was  2,000  years  ago,  and  it  cannot  be 
doubted  that,  if  this  petitioner  is  allowed  to  divide  its  allegiance  in 
the  manner  desired,  the  service  rendered  by  it  cannot  be  doubted  that, 
if  this  petitioner  is  allowed  to  divide  its  allegiance  in  the  manner  de- 
sired, the  service  rendered  by  it  to  the  class  of  its  patrons,  which  it 
would  soon  despise,  would  be  inefficient  and  ineffective  to  meet  their 
reasonable  demands,  to  the  end  that  the  needs  of  that  other  class  of 
patrons,  which  had  secured  its  favor,  might  be  the  more  efficiently 
met.  ^^'e  are  clearly  of  the  opinion  that,  so  long  as  the  petitioner  is 
engaged  in  supplying  gas  to  the  public  in  the  manner  in  which  it  is 
at  this  time,  it  cannot  supply  a  part  of  that  public  under  private  con- 
tract, and  a  part  of  it  under  public  regulation.' 

"This  decision  of  the  West  Virginia  supreme  court  of  appeals  is  de- 
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cisive  of  the  case  now  before  the  Commission.  The  Commission, 
therefore,  concludes  that  it  has  jurisdiction  over  the  subject-matter 
and  that  it  is  its  duty  to  fix  rates  that  are  just  and  reasonable." 

REFERENCES 

INVESTMENT  AND  RETURN 

310— Valuation 

Danger  in  \'aluations  at  Present-Day  Figures.  Electrical  World.  Edi- 
torial.    x\ugust  21,  1920.    p.  366.     1/3  page. 

Attempts  for  rate-making  purposes  to  value  at  present-day  prices,  physical 
properties  wholh^  or  almost  wholly  constructed  during  the  low-price  periods 
before  the  war,  are  likely  to  be  the  means  of  expending  valuable  energy  that 
will  not  accomplish  results  and   may  produce  bad   feeling  against   utilities. 

"The  remedy  for  increased  operating  costs  must  to  some  extent  be  increased 
economies,  though  under  existhig  conditions  the  chief  remedy  must  be  in- 
creased rates.  Increased  construction  costs  affect  not  only  additions  but  also 
replacements  of  existing  property  that  must  be  made  through  depreciation 
accounts. 

"Increases  in  rates  due  to  increased  operating  costs  bear  no  relation  to 
investment,  and  must  therefore  be  justified  on  operating  facts  alone.  Fixed 
charges  which  are  determined  by  investment  in  the  business  can  be  taken 
care  of  in  two  ways;  one  by  arbitrarily  increasing  valuation  figures  to  a 
point  where  certain  fixed  percentages  will  provide  the  necessary  returns,  the 
other  by  permitting  investments  to  stand  at  whatever  figures  the  records  of 
construction  costs  justify  and'  increasing  fixed-charge  percentages  to  meet 
conditions.  Any  rule  must  work  both  ways,  and  it  must  be  assumed  that  if 
properties  are  valued  at  costs  during  high-price  periods  they  must  be  similarly 
valued  during  low-cost  periods.  The  second  method  has  the  advantage  of 
justification  on  the  basis  of  figures  that  are  prevalent  in  the  market  and  which 
cannot  be  a  matter  of  opinion. 

"The  weakness  that  exists  in  many  cases,  however,  is  the  inability  of  utilities 
to  prove  what  their  properties  have  actually  cost  because  construction  records 
have  been  so  carelessly  kept  that  obvious  errors  destroy  confidence  in  them. 
The  remedy  for  such  a  condition  is  reform  in  the  methods  of  keeping  con- 
struction records.  The  sooner  utilities  face  the  fact  that  returns  calculated 
on  investment  and  varied  to  meet  the  conditions  at  any  particular  time  are  the 
surest  way  to  obtain  the  necessary  results,  the  easier  the  solution  will  be." 

COURT  DECISION  REFERENCES 

112 — Franchises 

(ireensburg  Water  Co.  v.  Lewis  et  al.,  Public  Service  Commission. 
Decision  of  the  Supreme  Court  of  Indiana.  July  7,  1920.  128  Xorth- 
eastern  103. 

This  action  was  brought  by  appellant  in  the  Decatur  circuit  court  under  the  pro- 
visions of  section  78  of  an  act  concerning  public  utilities,  creating  a  Public  Ser- 
vice Commission,  abolishing  the  Railroad  Commission  of  Indiana,  and  con- 
ferring   the    powers    of    the     Railroad    Commission     on     the     Public     Service 


382  17    Rate    Research 


Commission,  approved  March  4,  1913.  Acts  1913,  p.  167  (Burns'  1914,  sec. 
10052z2).  The  relief  which  appellant  sought  to  obtain  was  a  judgment  setting 
aside  an  order  of  the  Public  Service  Commission  of  Indiana  entered  on  April 
23.  1920,  on  the  ground  that  such  order  of  the  commission  was  unlawful,  in  that 
it  was  made  without  authority  of  law  and  was  violative  of  the  constitutional 
rights  of  appellant. 

By  an  act  approved  March  14,  1919,  the  General  Assembly  of  the  state  amended 
an  act  approved  March  9,  1915  (Laws  1915,  c.  137),  which  amended  section  112 
of  the  act  first  cited  in  this  opinion.  The  last  amendment  inserted  a  new  pro- 
vision into  this  section.  The  part  of  such  new  provision  which  is  material  to  this 
controversy  is  as  follows : 

"And  it  shall  be  the  duty  of  any  utility  operating  under  any  franchise,  stipu- 
lating for  free  service  or  service  at  special  rates  to  a  municipality,  or  any 
institution  or  agency  of  such  municipalit}',  to  furnish  such  free  service  or 
service  at  special  rates  ajid  it  shall  be  the  duty  of  any  utility  ivhich  has  sur- 
rendered a  franchise  stipulating  for  such  free  sert'ice  or  service  at  special 
rates  and  received  in  lieu  thereof  an  indeter}ninate  permit  under  the  provisions 
of  this  act,  to  furnish  such  free  service  or  service  at  special  rates  until  such 
time  as  the  franchise  ivould  have  expired  had  it  not  been  surrendered.  Act 
1919,  p.  709." 

The  complaint  alleges  that  on  July  8,  1919,  the  city  of  Greensburg  petitioned  the 
Public  Service  Commission  of  Indiana  for  an  order  requiring  appellant  to  fur- 
nish water  service  to  said  city,  the  public  schools,  and  public  drinking  fountains 
at  the  rate  of  charges  specified  in  the  franchise  of  date  December  22,  1902,  for 
the  duration  of  said  franchise,  as  provided  by  the  act  of  the  Legislature  of 
Indiana  approved  Alarch  14,  1919,  and  that  such  proceedings  were  had  on  such 
petition  as  resulted  in  a  final  order  issued  and  promulgated  by  the  commission. 

Appellant  alleges,  in  substance,  that  the  italicized  portion  of  the  act  quoted,  on 
which  such  order  is  based,  is  void,  for  the  reason  that  its  enforcement  would 
violate  article  1,  sec.  10,  of  the  Constitution  of  the  United  States,  and  also  sec- 
tion 24,  art.  1,  of  the  Constitution  of  the  state  of  Indiana.  It  is  alleged  that  its 
enforcement  would  impair  the  obligations  of  contract  entered  into  between  ap- 
pellant and  the  state  of  Indiana  at  the  time  the  appellant  surrendered  its  fran- 
chise to  the  state  in  lieu  of  an  indeterminate  permit  which  it  received  at  the  time 
by  operation  of  law.  It  is  alleged,  in  substance,  that  by  the  terms  of  this  con- 
tract appellant  released  to  the  state  all  rights  and  privileges  by  it  acquired  under 
the  franchise  agreement  with  the  city  of  Greensburg,  and  agreed  to  operate  under 
the  indeterminate  permit  received  by  operation  of  law  ;  that  it  further  agreed 
that  the  city  of  Greensburg  should  have  the  right  to  purchase  its  property  at  a 
value  and  under  terms  and  conditions  to  be  fixed  by  the  Public  Service  Com- 
mission, as  provided  by  sections  100,  101  and  102  of  the  Public  Service  Com- 
mission Act ;  that  it  further  agreed  to  waive  the  right  to  have  the  question  of  the 
necessity  for  the  purchase  of  its  property  by  the  city  tried  and  determined  by  a 
jury,  which  right  it  had  under  the  provisions  of  section  104  of  said  act;  and 
that,  in  consideration  of  the  foregoing  agreements  made  ancj  the  obligations 
thereby  assumed  by  appellant,  the  state  released  and  relieved  appellant  of  all  the 
obligations  and  duties  imposed  on  it  under  and  by  virtue  of  the  terms  and  con- 
ditions of  the  franchise  agreement  under  which  it  had  previously  operated. 

The  Supreme  Court  says  : 

"It  has  been  necessary  to  set  out  quite  fully  material  facts  alleged  in  the 
complaint  in  order  to  disclose  the  precise  question  presented  for  decision. 
It  is  apparent  from  the  face  of  the  order  made  by  the  commission  that  it  was 
not  acting  in  pursuance  of  the  provisions  of  the  act  giving  power  to  fix  just 
and  reasonable  rates  for  service  after  notice  and  hearing,  but  that  the  order 
was  made  in   the  exercise  of  a  supposed  power  conferred  on   the  board  by 
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the  italicized  portion  of  the  statute  heretofore  quoted.  If  that  portion  of 
the  act  is  clearly  violative  of  the  constitutional  provisions  pointed  out  b\' 
appellant,  the  order  must  be  set  aside;  otherwise  it  must  be  upheld. 

"Assuming  that  the  city  of  Greensburg,  at  the  time  the  franchise  was  granted, 
possessed  the  delegated  power  to  contract  with  the  water  company  as  to  rates 
of  service,  then  it  must  follow  that  the  franchise  granted  by  the  city  and 
accepted  by  the  company  constituted  a  contract  binding  on  both  parties  as  to 
all  terms  and  provisions.  In  making  the  contract  under  such  circumstances 
the  city  acted  as  an  agency  of  the  state  under  delegated  authority,  and  the 
terms  of  such  contract  became  binding  on  the  state  as  well  as  on  appellant. 
Neither  the  water  company  nor  the  state  would  have  power  to  modify  said 
contract  or  to  abrogate  it  in  whole  or  in  part  without  the  consent  of  the 
other  contracting  party;  but  the  contracting  parties — the  state  on  one  side 
and  the  water  company  on  the  other — might,  by  contract,  each  release  the 
other  from  the  obligations  of  the  contract  and  thus  at)rogate  it  in  its  entirety 
as  to  both  parties.  Central  Union  Tel.  Co.  v.  Indianapolis  Tel.  Co.  126  N  E 
628,  and  cases  there  cited.  The  act  by  which  such  a  recission  or  abrogation  is 
accomplished  involves  all  of  the  essential  elements  of  a  contract.  The  parties 
to  be  alTectcd  must  have  legal  capacity  to  contract,  there  must  be  a  meeting 
and  agreement  of  the  minds  as  to  the  terms,  and  there  must  be  a  considera- 
tion. Bishop  on  Contracts  (2d  Ed.)  Sec.  812,  813.  It  has  been  held  that  the 
relinquishment  by  both  parties  of  their  respective  rights  under  the  contract  is 
a  sufficient  consideration  to  support  an  agreement  by  each  party  to  absoH-e  the 
other  from  all  obligations  imposed  bj'  the  contract;  or,  as  more  frequently 
stated,  the  mutual  release  from  the  obligations  of  the  old  contract  is  an  ade- 
quate consideration  for  the  recission.  Kelly  v.  Bliss  (1882)  54  Wis.  187,  11 
N  W  488:  Flegal  v.  Hoover  (1893)  156  Pa.  276;  27  Atl.  162;  Sargeant  v. 
Robertson  (1896)  17  Ind.  App.  411,  46  N  E  925.  The  unmaking  of  a  contract 
is  within  the  power  which  made  it.  Its  unmaking  is  accomplished  by  the  same 
means  by  which  it  was  made,  and  when  accomplished  it  is  equally  effectual. 
All  parties  are  fully  and  finally  released  from  the  obligations  of  the  abro- 
gated contract,  and  neither  party  can  restore  it  in  whole  or  in  part  without 
the. consent  of  the  other. 

"By  sections  101  and  102  of  the  act  first  cited,  the  state  of  Indiana  made  a 
proposal  to  the  public  utilities  of  the  state  operating  under  franchise  con- 
tracts then  existing.  By  the  sections  cited  the  state  proposed  that  any  such 
utility  might  surrender  its  franchise  contract  to  the  state  and  be  released  from 
the  obligations  thereby  imposed,  on  certain  terms  and  conditions  specifically 
stated  in  the  act.  The  proposal  was  open  to  all  such  utilities  of  the  state  and 
might  be  accepted  by  any  in  the  manner  and  within  the  time  prescribed  in 
section  101,  supra.  In  1915  (Laws  1915,  c.  110)  Secton  101  of  the  act  was 
so  amended  as  to  extend  the  time  within  which  such  proposal  might  be 
accepted  until  July  1,  1917.  On  June  30,  1917,  appellant  accepted  the  proposal 
of  the  state  by  surrendering  its  franchise  in  accordance  with  the  provisions 
of  the  act.  By  this  acceptance  the  minds  of  the  parties  met  and  agreed  on 
the  terms  of  the  proposal  embodied  in  the  act,  and  a  contract  was  thereby 
concluded  between  the  state  and  appellant  whereby  all  the  terms,  conditions 
and  provisions  of  the  existing  franchise  agreement  were  abrogated  and  re- 
scinded. The  state  was  a  party  to  the  franchise  agreement  which  the  city 
of  Greensburg  made  with  appellant,  acting  for  the  state  under  delegated 
authority.  Later  the  state,  acting  directly  through  its  Legislature  in  making 
the  proposal  and  through  its  Public  Service  Commission,  on  which  it  had 
conferred  express  authority  in  the  premises,  entered  into  a  contract  with 
appellant  by  the  terms  of  which  such  franchise  agreement  was  al)rogated  and 
rescinded  in  toto  as  to  both  parties.  'The  extinguishment  of  the  obligatory 
features  of  the  old  franchise  as  to  one  side,  by  necessary  inference,  operated 
to  extinguish  such  features  as  to  the  other.'  Calumet  Service  Co.  v.  Chilton, 
148  Wis.  334,  356,  135  N  W  131,  140. 
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"By  the  italicized  part  of  the  act  quoted,  the  state  attempted  to  violate  the 
obligations  of  a  contract  made  with  appellant,  by  the  force  of  which  the 
franchise  contract  had  been  abrogated  in  all  its  terms  as  to  both  parties.  The 
act  attempts  to  revivify  and  re-establish  some  of  the  terms  of  the  abrogated 
contract  which  were  burdensome  on  appellant,  and  to  enforce  such  terms 
against  appellant  without  its  consent.  That  part  of  the  act,  if  enforced, 
would  clearly  impair  the  obligations  of  contracts,  and  for  the  reasons  stated 
it  must  be  held  to  be  void  as  in  conflict  with  the  sections  of  the  Constitution 
heretofore  cited. 

"The  judgment  of  the  trial  court  is  reversed,  with  instructions  to  overrule 
the  demurrer  to  the  complaint  and  for  further  proceedings  not  inconsistent 
with  this  opinion." 

244 — Rehearing  and  Appeal 

HoUis  et  al.  v.  Kutz,  Chairman  of  the  District  of  Cohinibia  PiibHc 
Utihties  Coniniission,  et  al.  Decision  of  the  Court  of  Appeals  of  Dis- 
trict of  Columbia.    April  5,  1920.    265  Federal  451. 

William  Hollis  and  another  filed  a  bill  in  equity  in  the  Supreme  Court  of  the 
District  of  Columbia  against  the  Commissioners  of  the  District  of  Columbia,  and 
as  such  constituting  the  Public  Utilities  Commission  of  the  District,  and  the 
Washington  Gaslight  Company,  to  set  aside  certain  orders  of  the  Commission 
increasing  gas  rates  in  the  District  of   Columbia. 

On  motion  of  the  Commissioners,  the  bill  was  dismissed,  and  from  the  decree  this 
appeal  was  prosecuted. 

The  Court  says  : 

"The  appeal  can  be  disposed  of  upon  a  single  question  of  jurisdiction. 
Plaintiffs  were  not  parties  to  the  proceeding  before  the  commission."  *  *  * 

The  portions  of  the  act  luider  which  proceedings  may  be  instituted  before  the 
Commission  are  given. 

"It  thus  appears  that  proceedings  may  be  instituted  by  the  Utilities  Com- 
mission on  its  own  motion,  or  by  a  public  utility,  as  in  the  present  case, 
seeking  a  readjustment  of  its  rates,  or  by  an  interested  party,  who  may  make  a 
formal  complaint  against  the  utility.  This  right  of  action  against  the  utility 
will  lie,  whether  the  matters  complained  of  originate  with  the  utility  or  grow 
out  of  an  order  of  the  commission.  In  any  event,  however,  formal  complaint 
must  be  filed,  hearing  had,  and  a  final  order  obtained  from  the  commission, 
before  the  jurisdiction  of  the  courts  can  be  invoked. 

"The  equitable  proceeding  in  the  Supreme  Court  of  the  District  of  Columbia, 
under  paragraph  64,  is  in  the  nature  of  an  appeal  rather  than  an  original  suit. 
The  act  contemplates  that  it  shall  be  heard  upon  a  transcript  of  the  record 
made  before  the  commission,  and  not  alone  upon  evidence  adduced  at  the 
trial,  though  additional  evidence  may  be  offered.  However,  if  additional 
evidence  is  offered  by  the  plaintiff,  differing  from-that  offered  at  the  hearing, 
the  proceedings  in  equity  must  be  suspended  pending  further  proceedings  by 
the  commission.  *  *  * 

"It  is  not  contemplated  that  any  resident  of  the  District,  feeling  himself 
aggrieved,  may  rush  into  the  courts  without  first  submitting  his  case  to  the 
Utilities  Commission,  whose  duty  it  is  primarily  to  hear  and  adjust  and,  if 
possible,  finally  dispose  of  such  complaints.  It  follows  that,  in  the  absence 
of  any  complaint  by  plaintiffs,  or  hearing  upon  a  formal  case  submitted  to 
the  commission,  there  is  no  basis  for  the  present  action. 

"The  decree   dismissing  the  bill  is  affirmed." 
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COMMISSION    DECISIONS 

DISTRICT  OF  COLUMBIA 

631 — Cost  of  Coal 

Potomac  Electric  Power  Company  Application  for  an  Amendment  to 
Its  Rate  Schedule  E  and  Other  Rate  Schedules.  Decision  of  the  Pub- 
lic Utilities  Commission  of  the  District  of  Columbia,  Increasing  Rates. 
September  3,  1920. 

On  May  28,  1920  the  Potomac  Electric  Power  Company  filed  its  peti- 
tion asking  that  its  rate  schedule  E,  applying  to  wdiolesale  consumers, 
be  amended  by  the  insertion  of  a  coal  clause  providing  for  an  addi- 
tional charge  per  consumer  of  three-quarters  of  one  mill  per  kilowatt 
hour  used  monthly  in  excess  of  1750  kilowatt  hours  for  each  50  cents 
increase  in  the  cost  of  coal  over  and  above  $3.61^  per  gross  ton,  and 
a  reduction  of  three-quarters  of  one  mill  per  kilowatt  hour  used  monthly 
in  excess  of  1750  kilowatt  hours  for  each  50  cents  decrease  in  the 
cost  of  coal  below  $3.61^  per  gross  ton.  At  the  hearing  the  applicant 
enlarged  the  scope  of  the  petition  to  include  other  classes  of  customers. 
The  Commission  ruled  that  it  w^as  without  authority  to  pass  any  order 
modifying  or  changing  the  rates  of  the  applicant  in  the  face  of  the  in- 
junction of  the  Supreme  Court  of  the  District  of  Columbia  enjoining 
the  enforcement  of  the  decision  of  the  Commission  of  July  13,  1917. 
(Reported  in  11  Rate  Research  245).  At  the  suggestion  of  the  Com- 
mission the  applicant  obtained  from  the  Court  a  modifying  order  per- 
mitting the  Commission  to  pass  an  order  to  modify  the  available  in- 
come of  the  company  through  its  rates,  such  order  to  be  subject  to  the 
approval  of  the  court.  After  such  action  by  the  Court  further  hear- 
ings were  held. 

The  Commission  says : 

"From  the  evidence  before  it  in  this  case  the  Commission  is  con- 
vinced that  the  company  is  entitled  to  an  increase  in  revenue,  due 
principally  to  the  increase  in  the  cost  of  coal.  The  Commission 
feels,  however,  that  a  coal  clause,  such  as  that  suggested  by  the  com- 
pany in  its  first  application  is  objectionable  inasnuich  as  there  is  less 
incentive  to  secure  coal  at  the  most  advantageous  price  when  it  is 
known  that  the  cost,  whatever  it  may  be,  is  automatically  passed  on 


388  17    Rate    Research 


to  the  consumer.  As  the  increase  in  the  cost  of  coal  affects  all  con- 
sumers of  the  company,  although  in  varying  degrees,  the  Commission 
believes  that  such  increase  should  be  borne  as  nearly  as  possible  by 
each  class  in  its  proper  proportion. 

"The  evidence  presented  shows  that  the  rate  of  return  earned  by  the 
company  at  the  present  charges  under  schedules  B,  C,  D  and  F  are 
fairly  high  and  should  not  now  be  changed.  The  charges  under 
schedules  A,  E,  G  and  H  and  for  street  lighting  are  low  in  compar- 
ison and  should  be  modified,  so  as  to  bring  the  rates  of  return  there- 
under more  nearly  in  conformity  to  those  of  the  other  schedules. 

"The  Commission  is  of  the  opinion  that  the  following  increases  in 
schedules  A,  E,  G  and  H,  together  with  the  restoration  of  the  rates 
for  street  lighting  in  force  immediately  prior  to  the  issuance  of  its 
order  number  223,  should  be  made ;  increase  the  rates  under  sched- 
ule A  from  8  cents  to  8^  cents  per  kilowatt  hour  for  the  first  60 
hours  use  monthly  of  the  connected  load,  and  from  5  cents  to  5^ 
cents  per  kilowatt  hour  for  all  current  in  excess  thereof ;  increase 
the  rates  under  schedule  E  by  one-half  of  a  cent  per  kilowatt  hour 
for  all  current  now  sold  at  2  cents  per  kilowatt  hour  or  less ;  dis- 
continue the  practice  of  giving  discounts  on  certain  portions  of  bills 
for  current  furnished  under  schedule  G;  increase  the  rate  under 
schedule  H  from  3  cents  to  3^^  cents  for  all  current  sold  in  excess 
of  10  kilowatt  hours ;  restore  the  rates  for  street  lighting  to  those 
in  effect  immediately  prior  to  the  issuance  of  Commission's  order 
number  223,  dated  July  13,  1917.  Careful  consideration  has  been 
given  to  the  effect  of  these  proposed  increases  upon  the  revenues  of 
the  company.  Based  upon  the  business  of  the  calendar  year  1919 
and  allowing  for  an  increase  at  the  rate  shown  to  have  taken  place  in 
the  first  six  months  of  1920,  the  new  rates  herein  prescribed  will 
increase  the  revenues  by  approximately  $400,000  per  annum.  This 
in  the  judgment  of  the  Commission  will  enable  the  company  to 
earn  a  return  on  the  fair  value  of  the  company's  property,  based 
upon  the  Commission's  valuation,  of  not  less  than  six  per  cent  per 
annum  for  the  period  during  which  this  order  is  to  remain  in  force." 

MARYLAND 

300 — Investment  and  Return 

Chesapeake  and  Potomac  Telephone  Company  of  Baltimore  City,  Ap- 
plication for  Permission  to  File  a  New  Schedule  of  Rates.  Decision  of 
the  Maryland  Public  Service  Commission,  Granting  an  Increase. 
August  18,  1920. 

The  Chesapeake  and  Potomac  Telephone  Company  of  Baltimore  City 
filed  a  petition  with  the  Public  Service  Commission  on  July  31,  1919 
praying  that  it  be  permitted  to  file  new  tariffs  and  schedules ;  that  pend- 
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ing  action  thereon  it  be  allowed  to  charge  and  collect  the  rates  made 
effective  by  order  of  the  Postmaster-General ;  and  that  it  be  per- 
mitted to  establish  other  and  different  rates  sufficient  to  produce  an 
adequate  return  upon  its  property  used  and  useful  in  the  public  ser- 
vice. Hearings  were  held  at  which  complete  testimony  was  presented 
relative  to  the  valuation  of  the  property  with  the  figures  segregated 
as  between  Baltimore  City  and  the  balance  of  the  state.  The  proceed- 
ings were  greatly  similar  to  the  proceedings  on  the  applications  of  the 
related  Chesapeake  and  Potomac  Telephone  Companies  before  the 
Commissions  of  the  District  of  Columbia  decided  May  26,  1920  (re- 
ported in  17  Rate  Research  163,  183)  and  the  State  of  Virginia  de- 
cided July  23,  1920  (reported  in  17  Rate  Research  323, ,340,  355) 

362 — Accrued  Depreciation 

In  a  prior  proceeding  relative  to  the  valuation  of  the  Company's  prop- 
erty for  rate  making  purposes  the  Commission,  after  limiting  the  Com- 
pany to  accumulations  in  the  depreciation  reserve  to  a  maximum  aver- 
age of  20  per  cent  of  the  plant  investment,  held  that  the  Company 
should  at  all  times  thereafter  be  entitled  to  earn  upon  the  remaining 
80  per  cent.  Arguments  were  advanced  in  the  present  proceedings, 
based  on  life  tables,  that  the  structural  value  of  the  property  was  but 
approximately  70  per  cent  of  its  cost  new. 

The  Commission   says : 

"The  Counsel  for  the  Protective  Telephone  Association  interprets  the 
ruling  of  the  Commission  in  Case  No.  690  to  mean  that  the  fair  value 
for  rate-making  purposes  therein  found  represents  the  Company's 
full  investment  to  which  should  be  added  the  investment  subsequetly 
made  by  the  Company  determined  by  deducting  the  accumulation  in 
the  depreciation  reserve  from  its  increase  in  plant  investment. 

"Notwithstanding  the  forceful  arguments  advanced  by  the  Assistant 
General  Counsel  and  the  Counsel  for  the  Protective  Telephone  As- 
sociation, we  are  of  the  opinion  that  the  Commission  in  deciding 
Case  No.  690  had  in  mind  the  bringing  of  the  Company's  financial 
condition  to  a  state  of  health  and  soundness,  by  permitting  it  grad- 
ually to  create  a  depreciation  reserve  not  to  exceed  20  per  cent.  This 
is  shown  by  the  language  used  on  page  54  of  the  opinion : 

"  'Meanwhile  th^  Company  will  further  be  held  entitled  to  set  aside 
out  of  earnings  from  year  to  year  a  sum  to  be  added  to  its  present 
depreciation  reserves  until  such  time  as  said  reserves  amount  nor- 
mally to  a  maximum  average  of  20  per  cent  of  the  plant  investment.' 

"This  plan  outlined  by  the  Commission,  then  composed  of  men  with 
unusual  knowledge  and  experience  in  corporate  finance,  we  are  not 
disposed  to  change.  We  are  unable  to  agree  with  the  contentions  so 
ably  presented  by  Counsel  and  hold  that  the  Commission  in  Case  No. 
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690  decided  that  the  Company  was  entitled  to  earn  upon  80  per 
cent  of  its  plant  investment  and  that  a  reserve  might  be  created  not 
to  exceed  20  per  cent." 

149 — Holding  Companies 

During  the  hearings  considerable  criticism  was  directed  against  the 
Bell  System  charging  that  it  was,  in  effect,  a  monopoly,  the  American 
Telephone  and  Telegraph  Company  controlling  the  interstate  field  and 
the  intrastate  business  by  the  same  company,  operating  under  the  form 
of  the  Chesapeake  and  Potomac  Telephone  Company  of  Baltimore  City, 
Regarding  the  relations  of  these  companies  the  Commission  says : 

"The  weakness  of  the  local  companies  in  resources  and  service  as 
well  as  the  advantages  of  a  strong  central  organization  brought  about 
the  gradual  but  eventual  gravitation  of  the  control  or  ownership  of 
the  local  companies  to  the  parent  company  and  there  emerged  the 
giant  Bell  System  with  the  powerful  American  Telephone  and  Tele- 
graph and  its  many  associated  companies. 

"It  is  this  feature  of  the  telephone  situation  in  Maryland  which  was 
subjected  to  criticism.  It  cannot  be  denied  that  the  parent  company 
enjoys  a  monopoly  of  the  long  distance  service  and  that  the  local 
company  is  without  competition  in  the  exchange  message  field. 
The  parent  company  is  engaged  in  interstate  business  and  is  subject 
to  the  jurisdiction  of  the  Federal  Commission.  The  local  company 
is  engaged  solely  in  intrastate  business  and  is  subject  to  the  jurisdic- 
tion of  the  State  Commission.  In  the  opinion  of  this  Commission, 
such  a  plan  of  regulation  is  ideal  in  the  case  of  a  monopoly  of  this 
kind,  and  a  criticism  of  such  a  form  of  organization  becomes  in 
effect  a  condemnation  of  regulation  itself.*  *  * 

"The  outstanding  objection  to  the  arrangements  whereby,  in  con- 
sideration of  the  above,  the  local  company  pays  Ay^  per  cent  of  its 
'  gross  receipts  is  that  the  sum  paid  is  made  to  depend  upon  gross 
revenues  and  is  not  proportionately  relative  to  the  value  of  the  ser- 
vices. It  may  be  contended  that  it  is  both  customary  and  reason- 
able that  the  compensation  to  the  parent  company  should  be  increased 
as  the  earnings  of  the  local  company  increase,  but  it  is  also  true  that 
in  a  great  measure  the  rates  which  result  in  the  revenue  are  de- 
termined by  the  operating  expense,  and  hence  the  greater  the  op- 
erating expense  the  greater  will  be  the  compensation  of  the  parent 
company.  The  AYi  per  cent  payments  under  the  present  rates 
amount  to  1.36  per  cent  of  the  cost  new  of  the  property  on  December 
31st,  1919.  In  several  jurisdictions  values  have  been  determined  for 
the  receiver,  transmitter,  and  induction  coil  comprising  the  tele- 
phone set,  estimates  made  of  the  replacement  for  wear  and  tear,  the 
retirement  of  obsolete  parts  and  substitution  of  improved  apparatus, 
and  a  calculation  made  of  a  fair  return  for  this  part  of  the  consider- 
ation moving  to  the  local  from  the  parent  company,  and  this  test 
seems  to  justify  approximately  one-half  of  the  amount  paid.     The 
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other  services  rendered  to  the  local  company  do  not  so  easily  permit 
of  valuation.  Under  the  agreement  between  the  Company  operating 
in  Maryland  and  the  parent  company,  the  local  company  is  able  to 
borrow  money  at  exceedingly  favorable  rates  and  during  even  the 
present  times  of  shortage  of  money  and  of  high  interest  the  local  com- 
pany owes  the  parent  company  $14,256,563  on  6  per  cent  demand 
notes.  The  financing  of  the  proposed  automatic  exchange,  which  is 
to  be  established  in  Baltimore  City,  will  be  done  by  the  parent  com- 
pany at  6  per  cent  interest,  without  any  discount,  the  local  company 
receiving  100  cents  on  each  dollar.  The  Commission  has  recently 
had  to  pass  on  matters  in  connection  with  present-day  financing  of 
projects  by  other  utilities  under  its  jurisdiction,  and  hence  appre- 
ciates the  worth  of  this  feature  of  the  intercorporate  agreement. 
There  are  also  other  services  rendered  in  engineering,  plant,  trat^c, 
commercial,  legal  and  accounting  matters.*  *  * 

"As  did  the  Public  Utilities  Commission  of  the  District  of  Columbia 
(P.U.R.  1920  D,  p.  614),  and  the  State  Corporation  Commission  of 
V'irginia  in  Case  No.  885.  July  23rd,  1920.  we  endorse  the  proposal 
made  by  the  Indiana  Commission : 

"  'That  the  entire  cjuestion  of  the  4^2  per  cent  agreement  be  sub- 
mitted to  joint  study  by  the  American  Telephone  and  Telegraph 
Company  and  the  National  Association  of  Railway  and  Utilities 
Commissioners,  acting  for  the  various  Commissions  of  the  country, 
in  order  that  this  important  question  may  find  uniform  solution 
throughout  the  country.' 

"Meanwhile  for  the  purposes  of  this  case,  we  will  consider  such  pay- 
ment a  reasonable  expenditure." 

400— Rate  Theory 

With  respect  to  the  suggestion  for  a  segregation  of  valuation,  and  the 
fixing  of  rates,  as  between  Baltimore  and  the  balance  of  the  state,  the 
Commission  says : 

"The  proposition  advanced  by  the  Protective  Telephone  Associa- 
tion of  Baltimore  City  that  the  rate  scheme  for  Baltimore  City 
should  be  based  upon  local  telephone  property  values  therein  met 
with  a  storm  of  protests  from  the  counties.  The  plan  was  termed 
'segregation'  and  the  step  called  'secession.'  *  *  * 

"The  Chesapeake  and  Potomac  Telephone  Company  is  the  only 
state-wide  utility  under  the  jurisdiction  of  this  Commission.  Its 
lines  reach  every  city,  village  and  hamlet ;  it  serves  the  whole  people 
and  plays  a  part  in  the  ])ursuit  of  every  profession,  trade  and  call- 
ing. We  would  be  loath  to  take  any  step  which  would  discourage 
the  extension  and  use  of  an  instrumentality  which  is  so  important  a 
factor  in  promoting  the  social,  economic  and  political  integration 
of  our   State,   where  are   operating  such  centrifugal   influences   as 
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dividing  waterways  and  mountain  ranges,  widely  separated  markets 
and  marts,  differing  racial  origins  and  traits,  and  a  population  al- 
most equally  divided  between  a  great  city  and  the  farm. 

"The  petition  of  the  Protective  Telephone  Association  of  Balti- 
more City  was  attacked  by  certain  representatives  of  the  counties 
with  a  vehemence  explained  only  by  the  fact  that  they  regarded  the 
request  for  a  separation  of  the  Company's  property,  revenues  and 
expenses,  as  the  act  of  men  impelled  by  an  egoistic  motive  that 
would  sacrifice  State  unity  to  pecuniary  self-interest.*  *  * 

"It  was  earnestly  contended  by  advocates  of  the  State-wide  princi- 
ple that  if  the  Commission  should  commit  itself  to  the  correctness  of 
the  plan  proposed  of  treating  the  fair  value  of  the  telephone  property, 
the  revenues  therefrom  and  the  expenses  thereon  as  a  separate  unit, 
it  could  not  consistently  refuse  upon  request  to  make  similar  separa- 
tions with  respect  to  Cumberland,  Hagerstown,  Annapolis,  Salis- 
bury and  other  cities  and  towns  of  the  State,  dowii  to  the  smallest 
settlement.  In  point  of  fact,  counsel  for  several  of  the  above  cities 
have  already  demanded  that  if  the  City  of  Baltimore  is  to  be  con- 
sidered separately,  the  cities  which  they  represent  should  also  be  so 
considered  without  relation  to  the  State  as  a  whole.*  *  * 

"The  Commission  finds  these  schedules  of  proposed  rates  through- 
out the  State  of  Maryland  not  unduly  discriminatory,  and  with  the 
reductions  hereinafter  referred  to,  which  do  not  materially  alter 
the  general  plan,  constitute  a  reasonably  equitable  distribution  of  the 
burden  of  the  Company's  required  revenues  among  the  various  lo- 
calities and  classes  of  subscribers  throughout  the  State.  Should 
our  investigation  have  disclosed  the  proposed  classification  to  be  in 
fact  unduly  discriminatory,  we  would  have  been  required  to  relieve 
any  locality  or  class  of  subscribers  upon  whom  the  burden  bore  un- 
duly, as  the  wording  of  the  statute  is  clear,  the  principle  of  decision 
plain,  and  the  Commission's  path  of  duty  straight." 

WISCONSIN 

340— Rate  of  Return 

Menomonie  Gas  Company  Application  for  Authority  to  Increase  Rates. 
Decision  of  the  Wisconsin  Railroad  Commission,  Granting  the  Increase. 
August  27,  1920. 

Application  in  this  case  was  filed  June  21,  1920  by  the  Menomonie  Gas 
Company,  an  incorporated  public  utility  operating  a  water  gas  plant 
in  the  city  of  Menomonie  serving  approximately  630  consumers. 

The  applicant  alleges  in  its  petition  that  due  to  the  increased  cost  of 
production  its  j^-esent  revenues  are  inadequate  to  meet  operating  ex- 
penses  and  provide   for  depreciation   and    return   on   the   investment. 

From  the  testimony  the  Commission  found  that   for  the  year  ended 
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June  30,  1919  the  applicant  earned  nowhere  near  a  reasonable  return 
for  depreciation  and  interest  but  that  for  the  six  months  period,  ended 
December  31,  1919,  after  making  an  adjustment  for  the  item  of  taxes, 
the  balance  available  for  depreciation  and  interest  amounted  to  ap- 
proximately 10  per  cent  per  annum  on  the  book  value  of  the  plant. 

The  Commission  says : 

"This  return  can  in  no  way  be  considered  excessive  but  in  order  to 
maintain  earnings  at  this  rate  under  present  conditions  the  applicant 
contends  that  the  price  of  gas  sold  will  have  to  be  increased  50  cents 
per  thousand  cubic  feet.  This  contention  is  based  upon  the  claim 
that  the  cost  of  production  materials  and  labor  has  increased  by  this 
amount  since  December  31,  1919.*  *  * 

"In  the  light  of  the  present  increase  in  operating  expenses  as  shown 
above  and  the  fact  that  the  applicant  did  not  make  an  unreasonable 
return  on  its  investment  during  the  six  months  period  ended  De- 
cember 31,  1919  we  find  that  the  present  rates  are  inadequate  and 
that  the  proposed  rates  may  not  be  deemed  excessive  or  unrea- 
sonable." 

NEW  YORK 

228 — Franchises 

Niagara  and  Erie  Power  Company,  Application  for  Permission  to 
Construct  an  Electric  Plant  and  For  Approval  of  a  Franchise  Therefor. 
Decision  of  the  New  York  Public  Service  Commission  (2D),  Deny- 
ing the  Application.  June  15,  1920. 

This  is  a  petition  under  Sec.  68,  Public  Service  Commissions  Law, 
for  permission  to  the  applicant  to  construct  in  the  town  of  Dunkirk, 
Chautaugua  County,  an  electric  plant  for  transmitting  and  furnish- 
ing to  the  public  electricity  for  light,  heat  or  power,  and  for  ap- 
proval of  the  exercise  of  the  rights  and  privileges  under  a  franchise 
granted  to  the  Niagara  and  Erie  Power  Company  by  the  town  board  of 
the  town  of  Dunkirk,  March  9,  1920. 

Certain  conditions  are  embodied  in  the  so-called  franchise  which  are 
unusual  in  character  and  which  require  particular  consideration,  and 
in  explaining  the  meaning  of  these  conditions  it  should  be  stated  that 
the  city  of  Dunkirk  is  contiguous  to  the  town  of  Dunkirk,  and  the 
permission  and  consent  relate  only  to  the  town,  which  practically 
surrounds  the  city.  The  city  of  Dunkirk  operates  a  municipal  electric 
plant  for  both  city  and  commercial  purposes,  and  this  applicant  fur- 
nishes electric  current  to  the  city  plant  for  its  operations.  It  seems 
that  the  municipal  plant  desires  to  extend  its  activities  outside  of  the 
city  into  the  town. 

The  conditions  to  which  reference  has  been  made  are:  (a)  that  the 
applicant  shall  not  sell  or  distribute  electric  current  to  any  consumer 
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in  the  town  of  Dunkirk  whose  requirements  for  power  are  less  than 
75  kilowatts;  (b)  that  the  applicant  company  will,  upon  the  written 
request  of  the  board  of  water  commissioners  of  the  city  of  Dunkirk 
(said  board  being  the  controllers  of  the  municipal  lighting  plant),  fur- 
nish current  to  any  consumer  in  the  town  of  Dunkirk  whose  require- 
ments for  power  are  75  kilowatts  or  more,  "providing  the  company  will 
receive  a  reasonable  return  upon  the  necessary  investment";  (c)  the 
applicant  is  prohibited  from  selling  or  furnishing  electric  current  to  any 
person,  combination  of  persons,  corporation  or  combination  of  corpora- 
tions which  shall  redistribute  same  or  any  part  thereof,  except  to  the 
board  of  water  commissioners  of  the  city  of  Dunkirk;  (d)  that  noth- 
ing in  the  franchise  shall  at  any  time  be  construed  to  prevent  the  board 
of  water  commissioners  from  selling  or  furnishing  electric  current  to 
any  consumer  in  any  quantity  or  for  any  purpose;  (e)  in  any  case 
where  the  board  of  water  commissioners  are  unable  or  unwilling  to 
supply  a  consumer,  then  the  applicant  company  shall  serve  such  con- 
sumer, provided  its  requirements  are  less  than  75  kilowatts,  and  pro- 
viding the  company  shall  receive  a  reasonable  return  upon  the  necessary 
investment. 

In  denying  the  application,  the   Commission  says : 

"An  electric  lighting  corporation  is  a  common  carrier  and  may  not 
discriminate  between  its  customers,  and  the  terms  and  conditions  of 
service  must  be  common  to  all  and  without  discrimination,  and  as  a 
consequence  all  individuals  have  equal  rights,  both  with  respect  to 
the  service  and  charges  of  such  corporation.  Armour  Packing  Co. 
V.  Edison  Electric  Illuminating  Co.  115  App.  Div.  51,  100  X.  Y. 
Supp.  605. 

"Under  the  statute,  therefore,  it  would  seem  that  any  condition  or 
regulation  imposed  by  the  local  authorities  which  interferes  with  the 
plain  spirit  of  the  statute  must  be  considered  an  unreasonable  regu- 
lation, otherwise  the  powers  of  the  legislature  are  transferred  to,  or 
usurped  by,  the  local  authorities.  The  rights  of  such  corporations  to 
use  the  streets  are  granted  to  them  by  the  state,  subject  to  the  im- 
position of  reasonable  regulation  by  the  local  authorities.  A  corpora- 
tion securing  such  rights  acquires  them  subject  to  certain  important 
obligations  defined  in  the  statute,  one  of  which  is  the  requirement 
that  it  shall  furnish  current  to  all  applicants  within  one  hundred  feet 
of  its  lines,  on  reasonable  terms.  By  virtue  of  the  conditions  con- 
tained in  this  franchise,  however,  assuming  them  to  be  effective,  the 
company  would  be  freed  from  this  obligation,  and  the  discretion  of 
the  board  of  water  commissioners  would  be  substituted  for  the  re- 
quirements of  the  law. 

"The  view  of  the  Commission  is  that  in  general  any  given  territory 
should  be  suppliecl  by  a  single  distributing  company,  which,  so  long 
as  it  complies  with  the  law  and  gives  satisfactory  service,  should 
be  protected  in  that  territory  against  the  encroachment  of  other  com- 
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panics.  If  the  board  of  water  commissioners  is  lawfully  giving  ser- 
vice in  any  territory  in  the  town,  it  would  be  reasonable  and  proper 
to  protect  it  in  such  territory.  It  is  quite  a  different  thing,  however, 
for  that  board  to  have  reserved  to  it  the  power  of  determining 
whether  it  or  the  applicant  company  shall  supply  particular  cus- 
tomers in  the  same  territory. 

"The  provision  limiting  the  obligation  of  the  applicant  company  to 
furnishing  current  to  cases  where  it  will  receive  a  'reasonable  return 
on  the  investment,'  is  also  objectionable.  No  such  provision  is  con- 
tained in  the  statute  and  no  such  issue  is  brought  into  play  when  an 
application  for  service  is  made  under  Sec.  62  of  the  Transportation 
Corporations  Law,  which  itself  provides  the  conditions  upon  which 
service  is  to  be  rendered." 

DISTRICT  OF  COLUMBIA 

630 — Cost  of  Supplies 

Washington  Gas  Light  Company  and  the  Georgetown  Gas  Light  Com- 
pany, Application  For  a  Continuation  of  Its  Present  Rates.  Decision 
of  the  District  of  Columbia  Public  Utilities  Commission,  Granting  the 
Application.    August  30,  1920. 

By  the  terms  of  its  order  number  378,  issued  May  29,  1920,  this  Com- 
mission established  new  rates  to  be  charged  by  the  Washington  Gas 
Light  Company  and  the  Georgetown  Gas  Light  Company  for  gas  fur- 
nished to  consumers  using  less  than  100,000  cubic  feet  per  month,  adopt- 
ing for  the  first  time  a  sliding  scale  of  lower  rates  to  wholesale  con- 
sumers.   These  rates  are  as  follows : 

$1.25  per  1,000  cubic  feet  for  less  than  100,000  cubic  feet  of  gas  per  month. 
1.20  per  1,000  cubic   feet  for  100.000  cubic   feet  and  less  than  300,000  cubic 

feet  per  month. 
1.15  per  1,000  cubic  feet  for  300.000  cubic  feet  and  less  than  500,000  cubic 

feet  per  month. 
1.10  per  1,000  cubic  feet  for  500,000  cubic  feet  and  less  than  750,000  cubic 

feet  per  month. 
1.05  per  1,000  cubic  feet  for  750,000  cubic  feet  and  less  than  1,000,000  cubic 

feet  per  month. 
1.00  per  1,000  cubic  feet  for  1,000,000  cubic  feet  or  more  per  month. 

Owing  to  the  uncertainty  of  the  situation  regarding  the  price  and  the 
supply  of  oil  for  gas  making  purposes,  these  rates  were  fixed  for  a 
period  of  three  months  to  end  August  31,  1920,  at  which  time  the  rates 
would  be  automatically  restored  to  the  uniform  rate  of  ninety-five  cents 
per  thousand  cubic  feet,  unless  this  Commission  should  have  ordered 
otherwise. 

On  August  10,  1920,  the  Washington  Gas  Light  Company  for  itself  and 
on  behalf  of  the  Georgetown  Gas  Light  Company  petitioned  the  Com- 
mission  for  a  continuance  of  the  existing  rates   for  a  period  of  two 
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months  to  end  October  31,  1920,  alleging  that  the  cost  of  oil  and  coal 
as  shown  by  the  actual  expenditures  for  the  months  of  June  and  July 
was  higher  than  in  May,  when  the  present  rates  were  adopted.  The 
petitioners  also  asked  that  a  rate  of  $1.35  be  fixed  for  consumers  using 
less  than  100,000  cubic  feet  of  gas  per  month,  with  corresponding  in- 
creases in  the  step-rates  for  wholesale  consumers,  should  the  evidence 
presented  in  the  case  warrant  such  action. 

The  Commission  says : 

"While  the  evidence  thus  shows  that  the  costs  of  production  at  this 
time  are  in  excess  of  those  used  as  a  basis  for  the  rates  established 
by  the  Commission  in  May,  1920,  still  it  is  not  unreasonable  to 
assume  that  the  sharp  increase  of  5  cents  per  gallon  in  the  cost  of  oil 
in  the  month  of  June  may  be  followed  by  an  equally  sudden  decrease. 
It  would  therefore  seem  unwise  to  fix  a  rate  for  the  future  based  on 
oil  at  12^  cents  per  gallon, 

"In  view  of  these  circumstances,  it  is  the  opinion  of  the  Commission 
that  a  continuance  of  the  present  rates  for  gas  for  a  period  of  two 
months  to  end  October  31,  1920,  is  reasonable." 

MISSOURI 

620 — Factors  Affecting  Rates 

Kelso  Telephone  Company,  Application  For  An  Increase  In  Rates. 
Decision  of  the  Missouri  Public  Service  Commission  Denying  the 
Application.    June  5,  1920. 

In  denying  the  application  of  the  Kelso  Telephone  Company,  for 
authority  to  increase  its  rates,  the  Commissioner  says : 

"The  sincerity  and  good  faith  of  the  owners  of  this  telephone  sys- 
tem in  their  avowal  of  intent  to  use  the  money  to  be  obtained  above 
actual  operating  expenses  from  the  higher  rates  in  rehabilitating  the 
property  of  the  company  for  the  purpose  of  giving  better  service  is 
not  doubted.  However,  the  testimony  shows  that  the  new  rates  will 
yield  total  annual  revenue  of  $7,119,  while  the  operating  expenses 
for  a  like  period  are  estimated  to  be  $7,089.20,  leaving  only  the  small 
sum  of  $31.80  to  be  devoted  to  improving  the  telephone  equipment 
for  giving  better  service.  Hence,  it  follows  from  the  evidence 
ofifered  by  the  company  that  the  plan  of  the  company  to  acquire 
funds  to  improve  its  equipment  from  the  higher  rates,  in  addition 
to  meeting  current  operating  expenses,  cannot  be  depended  upon. 

"The  Commission  is  warranted  in  refusing  to  authorize  the  rates  as 
proposed  for  other  reasons.  The  rates  now  charged  by  the  company 
are  usually  considered  ample  in  other  localities  in  this  state  under 
similar  conditions.     The  rates  proposed  by  the  company  are  higher 
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than  have  been  approved  by  the  Commission  for  telephone  service 
under  similar  conditions. 

"In  determining  the  reasonableness  of  rates,  the  cost  of  giving  ser- 
vice is  usually  the  main  factor.  Utility  operators  are,  however,  not 
entitled  to  charge  the  public  with  the  cost  of  operation,  regardless 
of  any  consideration  of  the  prudence  of  the  undertaking  or  the 
manner  of  carrying  it  on. 

"The  company  serves  a  population  between  four  and  five  thousand 
and  has  only  164  stations  which  it  serves,  and  now  has  60  stations 
less  than  it  formerly  had.  It  is  undisputed  that  the  company  has 
wholly  failed  to  give  adequate  service  to  the  community  and  the  loss 
of  business  is  the  natural  consequence  of  such  conditions.  The  law 
imposes  upon  the  company  the  obligation  to  give  good  service  at 
reasonable  rates.  If  the  company  is  to  continue  to  occupy  the  tele- 
phone field  in  the  community  in  which  it  is  now  located,  that  obliga- 
tion must  be  complied  with,  even  though  some  financial  loss  results 
to  the  company  upon  the  present  investment. 

"The  property  of  the  company  as  it  now  stands  is  worth  little  for 
rate-making  purposes,  because  it  does  not  appear  to  be  adapted  to 
furnishing  the  service  required  by  the  public.  To  give  good  service 
the  system  should  be  reconstructed,  which  will  result  in  some  loss 
of  the  investment  in  the  property  as  it  now  stands,  but  there  seems 
to  be  no  other  way  out  of  this  difficulty,  and  the  time  has  come  to 
meet  the  issue  decisively.  The  company's  difficulties  are  to  be  met 
by  giving  adequate  service  and  procuring  additional  subscribers  at 
the  rates  now  in  force  and  thereby  securing  more  revenue,  rather 
than  by  undertaking  to  add  further  increases  in  charges  to  the  sub- 
scribers which  are  now  served. 

"The  rates  proposed  by  the  company  are  unjust  and  unreasonable 
and  the  company  will  be  required  to  withdraw  the  schedules  con- 
taining the  same." 

REFERENCES 

PUBLIC  SERVICE  REGULATION 

224 — Rates 

Cost  of  Money.  Journal  of  Electricity.  September  1,  1920.  p.  229 
three-quarter  page. 

The  editor  presents  the  following  article,  stating  that  the  question  of  financing 
public  utility  improvements  and  extensions,  rendered  necessary  by  the  phenome- 
nal increase  in  demands  for  power,  is  inseparably  bound  up  with  the  question 
of  rate  regulation,  and  that  the  financial  crippling  of  a  power  company  for  the 
benefit  of  its  customers  eventually  reacts  in  inadequate  service  to  those  customers. 

"It  is  generally  recognized  that)  the  revenues  of  public  utilities  are  at  present 
insufficient  to  enable  them  to   supply  their  territory  with  adequate   service, 
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and  to  enlarge  their  facilities  in  proportion  to  the  continually  increasing 
demands  of  the  territory  served,  it  being  true  that  the  revenues  received  for 
the  service  have  been  less  than  the  necessary  amount  required  to  be  expended 
to  cover  operating  expenses,  taxes  and  interest  charges,  and  leave  a  sufficient 
reserve  to  offset  accruing  depreciation. 

"Public  utilities  must,  in  the  immediate  future,  incur  large  expenditures  for 
deferred  maintenance  and  postponed  construction  of  needed  betterments  and 

extensions.     *     *     * 

"It  is  clear  that  if  the  general  public  is  to  be  adequately  served,  the  Commis- 
sion must  adopt  a  policy  of  regulation  that  will  permit  or  cause  the  public 
utilities  to  obtain  the  income  needed  to  establish  such  adequate  service,  afford 
a  reasonable  wage  for  employes,  and  such  return  on  present  investment  as 
will  induce  investors  to  furnish  additional  investment  to  enable  the  public 
utility   corporation  to   continue   its  construction  program. 

"At  present  there  seems  to  be  no  definite  rule  for  rate  regulation  by  public 
service  commissions.  There  should  be  some  effort  to  establish  normal 
revenues,  varied  from  time  to  time  in  accordance  with  the  cost  of  money, 
and  there  should  be  some  automatic  or  quickly  available  method  for  the 
varying  of  rates  when  necessitated  by  changed  conditions. 

"The  responsibility  for  maintenance  of  the  credit  of  the  corporation  so  that 
it  can  be  continued  on  a  sound  economic  basis  rests  definitely  with  the  regu- 
lating authorities,  and  there  should  be  a  clear  recognition  on  their  part  that 
adequate  service  is  more  important  to  the  general  public  than  a  restriction  of 
profits  to  a  minimum. 

"The  obligation  to  initiate  reasonable  rates  and  schedules  as  business  exi- 
gencies require  rests  upon  the  management,  and  such  management  should  not 
be  interfered  with  by  the  regulating  authorities  except  upon  definite  proof 
that  the  rates  and  charges,  whether  existing  or  proposed,  are  unduly  burden- 
some. No  complaint  of  the  rates  and  charges  of  a  public  utility  should  have 
standing  unless  the  complainant  fully  demonstrates  the  undue  burden  of  his 
particular  rate  in  relation  to  the  circumstances  of  his  use  of  the  service. 

"The  following  rule  might  well  be  adopted  in  fixing  rates  and  charges  by 
governmental   authority : 

"  'A  rate  may  be  charged  that  is  designed  to  yield  the  utility  in  each  class  of 
service  rendered,  aggregate  revenues  which  will  provide  (after  adequate 
charge  for  recurring  renewals  and  depreciations)  such  net  return  upon  a  fair 
value  in  the  circumstances  (determined  by  public  authority)  of  the  property 
devoted  to  the  public  use  as  will  be  sufficient  in  amount  to  enable  the  public 
utility  to  obtain,  at  reasonable  cost,  the  capital  required  to  furnish  the  public 
with  adequate  facilities  and  efficient  and  economical  service.' 

"Under  such  a  rule  rates  ordinarily  would  be  established  that  would  permit 
the  general  public  to  make  full  use  of  the  facilities  provided.  Further,  a 
continually  increasing  demand  for  additional  facilities  would  practically 
demonstrate  that  the  existing  rates  were  reasonable. 

"The  public  utility  management  will  from  time  to  time  enter  the  money 
market  and  bid  for  new  money  for  new  facilities  at  as  low  a  rate  as  possible, 
and  the  cost  of  this  money  to  the  company  having  good  general  credit  should 
be  construed  as  reasonable  cost  of  money. 

"There  is  no  normal  price  for  securities  of  any  particular  kind,  the  general 
rule  being — the  greater  the  security  and  the  greater  the  probability  of  pay- 
ment when  due  and  the  greater  the  probability  of  a  dependable  return,  the 
higher  the  price  of  the  security  and  the  lower  the  cost  of  money." 
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252 — Commission  Annual  Reports 

Massachusetts  Board  of  Gas  and  Electric  Light  Commissioners.  Thirty- 
Fifth  Annual  Report.     1919.    711  pages. 

The  annual  report  of  the  Massachusetts  Board  of  Gas  and  Electric  Light  Com- 
missioners for  the  eleven  months  ending  November  30,  1919,  contains  the  orders 
and  decisions  of  the  Board;  new  legislation,  1919;  a  compilation  of  rates  charged 
bj'  gas,  electric  and  water  companies  ;  report  regarding  the  status  of  municipal 
ownership  within  the  state ;  compilation  of  rates  charged  b}-  municipal  utilities  ; 
statistics  for  the  private  and  municipal  utilities  of  the  state  for  the  year  ending 
June  30,  1919;  and  a  closing  statement  in  which  the  work  of  the  Board  of  Gas 
and  Electric  Light  Commissioners,  since  its  creation  in  1885,  and  the  develop- 
ment of  the  industries  of  which  it  has  had  supervision  is  briefly  reviewed. 

GENERAL 
900 — General 

Plan  for  Electrification  of  Italian  Railways,  Vice  Consul  James  J- 
Murphy,  Jr.  Genoa.  Commerce  Reports.  September  3,  1920.  p.  1098. 
One  page. 

The  general  plan  for  the  electrification  of  the  Italian  railways  has  been  pre- 
sented by  the  Administration  of  the  Railways  to  the  Minister  of  Public  Works. 
The  plan  presented  comprises  4,444  kilometers  of  lines  to  be  electrified.  The 
lines  are  divided   into  four  general  groups,   as   follows  : 

1.  Lines  to  be  electrified  at  once  and  by  the  Administration  of  the  Railways 
directly, — 1,332  kilometers. 

2.  Lines  to  be  electrified  in  a  second  period ;  also  by  the  Administration  of  the 
Railways   directly, — 1,122   kilometers. 

3.  Lines  on  which  new  systems  of  electric  traction  will  be  tried  : 

Rome-Anzio-Tivoli    (tri-phase    system    with    industrial    frequency)     100    kilo- 
meters 

Messina-Catania    (system   of   continuous   current   at   high   tension)    946   kilo- 
meters 

Cagliari-Monteponi    (continuous  current   with   ordinary   tension   and  accumu- 
lation) 59.4  kilometers 

4.  Lines  on  which  electrification  will  be  intrusted  to  private  industry,  1,736 
kilometers. 

COURT  DECISION  REFERENCES 

226.6 — Abandonment  of  Service 

Lyon  &  Hoag  v.  Railroad  Commission,  et.  al.  Decision  of  the  Supreme 
Court  of  California.  June  11,  1920.  Rehearing  Denied  lulv  8,  1920. 
190  Pac.  795. 

The  petitioner  seeks  a  review  of  an  order  of  the  Railroad  Commission  requiring 
it  to  reestablish  its  service  of  domestic  water  in  a  certain  residence  district  of 
San  Francisco,  known  as  Lincoln  Manor. 

The  Court  says : 

"The  state  has  no  power  to  compel  the  continued  operation  of  a  public  utility 
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at  a  loss,  where  the  owner  of  that  utihty  is  willing  to  and  does  in  fact 
abandon  to  the  public  all  its  property  that  has  been  devoted  to  the  public  use. 
Since  the  submission  of  this  case  the  Supreme  Court  of  the  United  States 
has  passed  upon  this  question,  and  for  that  reason  a  discussion  of  the  various 
decisions  cited  by  the  respondent  in  support  of  the  order  of  the  Railroad 
Commission  is  unnecessary.  That  court  decided  that  'a  carrier  cannot  be 
compelled  to  carry  on  even  a  branch  of  its  business  at  a  loss,  much  less  the 
whole  business  of  carriage.'     Brooks-Scanlon  Co.  v.  Railroad  Commission  of 

Louisiana,  251  U.  S.  396,  40  Sup.  Ct.  183,  64  L.  Ed. ,  A  similar  conclusion 

was  suggested  by  our  earlier  decision  in  Fellows  v.  City  of  Los  Angeles, 
151  Cal.  52,  64,  90  Pac.  137,  141.    *    *    * 

"The  basis  of  the  conclusion  that  the  state  cannot  compel  the  operation  of  a 
public  utility  at  a  loss  is  that  such  an  order  is  taking  of  property  without 
compensation  and  therefore  violates  the  Fourteenth  Amendment  to  the  fed- 
eral Constitution.  Brooks-Scanlon  Co.  v.  R.  R.  Comm.,  supra;  North  Pac. 
Ry.  Co.  V.  North  Dakota,  236  U.  S.  585.  35  Sup.  CtJ  429,  59  L.  Ed.  735, 
L.  R.  A.  1917F,  1148,  Ann.  Cas.  1916A,  1;  Norfolk  &  Western  Ry.  Co.  v. 
West  Virginia,  236  U.  S.  605,  35  Sup.  Ct.  437,  59  L.  Ed.  745.  The  theory  on 
which  the  state  exercises  control  over  a  public  utility  is  that  the  property  so 
used  is  thereby  dedicated  to  a  public  use.  The  dedication  is  qualified,  how- 
ever, in  that  the  owner  retains  the  right  to  receive  a  reasonable  compensa- 
tion for  use  of  such  property  and  for  the  service  performed  in  the  operation 
and  maintenance  thereof.  Where,  as  in  this  case,  the  owner  is  willing  to 
and  does  in  fact  abandon  all  the  dedicated  property  to  the  public,  there  is  no 
further  basis  upon  which  the  regulatory  power  can  be  predicated.  To  require 
the  former  owner,  after  such  abandonment,  to  continue  to  operate  the  prop- 
erty at  a  loss  for  the  benefit  of  the  public,  would  be  a  taking  of  such  ex- 
cessive cost  of  operation  from  such  owner  without  compensation.  The 
numerous  cases  cited  by  the  respondent  merely  hold  that  a  public  corporation 
can  be  required  to  operate  certain  portions  of  its  system  at  a  loss,  where  the 
general  business  of  which  such  system  forms  a  part  can  be  profitably  operated. 
State  ex  rel.  Caster  v.  Kansas  Postal  Telegraph  Cable  Co.  96  Kan.  298,  150  Pac. 
544;  State  ex  rel.  Public  Service  Commission  v.  Missouri  Southern  Railroad 
Co.  214  S.  W.  381 ;  People  ex  rel.  Hubbard  v.  Colorado  Title  &  Trust  Co., 
178  Pac.  6. 

"No  case  has  been  cited  in  which  it  has  been  held  that  authority  exists  to 
compel  a  public  utility  to  operate  at  a  loss  on  its  whole  system  and  invest- 
ment, and  the  foregoing  decisions  of  the  Supreme  Court  of  the  L'nited  States 
determine  that  it  cannot  be  done.  This,  we  understand,  is  fully  conceded  by 
the  respondent  Railroad  Commission.  It  contends,  however,  that  the  peti- 
tioner should  be  compelled  to  continue  the  service  for  a  reasonable  time  pend- 
ing its  application  to  the  Railroad  Commission  for  leave  to  abandon  its  ser- 
vice, or  for  increased  rates  to  enable  it  to  profitably  continue  such  service. 
No  such  question  was  raised  before  the  Railroad  Commission.  There  the 
whole  controversy  was  as  to  whether  or  not  the  petitioner  was  a  public  utility 
corporation  and  subject  to  the  jurisdiction  of  the  Railroad  Commission.  The 
commission  found  that  petitioner  had  wholly  abandoned  its  water  pipes  and 
pumping  plant  August  10,  1918,  and  that  thereafter  the  same  had  been  operated 
and  used  by  the  Spring  Valley  Water  Company  at  the  request  of  the  city 
officials  of  San  Francisco  and  of  the  Railroad  Commission.  The  order  of 
the  Railroad  Commission  under  review  was  made  June  10,  1919.  We  con- 
clude that  after  such  a  complete  abandonment  to  the  public  of  all  its  property 
devoted  to  a  public  use  the  Railroad  Commission  is  powerless  to  compel  the 
petitioner  to  resume  operations  at  a  loss.  The  order  of  the  Railroad  Com- 
mission required  the  petitioner  to  resume  service,  without  additional  com- 
pensation, and  therefore  at  a  continued  loss. 

"The  order  under  review  is  annulled." 


Vol.   17      September  23,  1920        No.  26 


I 


RATE 
RESEARCH 


PUBLISHED  BY  THE 

RATE  RESEARCH  DEPARTMENT 

OF  THE 

NATIONAL  ELECTRIC  LIGHT  ASSOCIATION 

29  West  39th  Street,  New  York,  N.  Y. 


3SS 


mmm 


m 


PUBLISHED  BY 

NATIONAL     ELECTRIC     LIGHT     ASSOCIATION 

MARTIN   J.  INSULL PRESIDENT 

M.   R.   BUMP VICE-PRESIDENT 

FRANK    W.    SMITH VICE-PRESIDENT 

V^ALTER   H.   JOHNSON VICE-PRESIDENT 

FRANKLIN    T.    GRIFFITH VICE-PRESIDENT 

M.    H.    AYLESWORTH EXECUTIVE  MANAGER 

S.  A.  SEWALL ACTING     SECRETARY 

H.    C.    ABELL TREASURER 


RATE  RESEARCH  COMMITTEE 


DOUGLASS  BURNETT 
L.  H.  CONKLIN 
P.  T.  DAVIES 
R.  S.  HALE 


ALEX  DOW,  CHAIRMAN 
W.  H.  JOHNSON 
S.  M.  KENNEDY 
J.  W.  LIEB 
W.  J.  NORTON 


A.  E.  SPENCER 
W.  G.  VINCENT 
N.  T.  WILCOX 
W.  H.  WINSLOW 


VoL  17 

Frkd  W.  Hesbbrt,  Editor 


Rate  Research 

SEPTEMBER  23.  1 920 


No.  26 


"/    '  Irene  J.  Jindra,  Associate  Editor 

29  West  39tb'Smeet,  New  York  City 


Issued  Every  "CHURSDAY  by  the  RATE  RESEARCH  DEPARTMENT 


:     inERMS  OF  SUBSCRIPTION: 

Three  Copies,  $25.00 '^  Y^^ear ;  Payable  in  Advance 
Additional  Copies,  $8.00  a  year  each;  Payable  in  Advance 
Single  Copy,  $10.00  a  Year;   Payable  in  Advance 

Make  Checks  and  Drafts  Payable  to  Secretary,  National  Electric  Light 
Association,  29  West  39th  Street,  New  York  City. 


COPYRIGHT,    1920,    BY    NATIONAL    ELECTRIC    LIGHT   ASSOCIATION 


CONTENTS  Page 

COMMISSION  DECISIONS 403 

Wisconsin     ;•'••• 403 

Oregon 406 

Indiana     ......'  .,,.,>;,  .....-■;.., 409 

Missouri 412 

REFERENCES    414 

PubliQ  Service;  Regulation    . .             414 

General    ;  .....•.'.'.:  A  .'. '..;:...:. 415 

Court  Decision  References 415 


Entered  as  second-class  matter  April  13,  1920,  at  the  post-office  at  New  York,  New  York,  under 

the  act  of  March  3,  1879 
(402) 


Rate  Research 

Vol.  17       New  York,  N.  Y.,  September  23,  1920        No.  26 

For  statement  of   facts  and  opinions  contained   in  papers  ab- 
stracted herein,  the  Association  does  not  hold  itself  responsible. 


COMMISSION  DECISIONS 

WISCONSIN 

200 — Public  Service  Regulation 

Wisconsin  Gas  Association,  Application  for  a  Revision  of  the  Standards 
of  Gas  Service.  Decision  of  the  Wisconsin  Railroad  Commission, 
Changing  standards.     September  8,  1920. 

The  Wisconsin  Gas  Association,  representing  and  on  behalf  of  nearly 
all  the  gas  companies  of  Wisconsin,  made  application  to  have  the  rules 
of  service  amended  so  as  to  reduce  the  heating  value  required  from  a 
monthly  average  of  not  less  than  600  British  thermal  units,  w-ith  a  mini- 
mum value  of  550,  to  a  monthly  average  of  520  B.t.u's,  the  gas  as  manu- 
factured to  be  maintained  between  the  limits  of  500  minimum  and  540 
maximum.  Formal  objection  was  made  against  the  Commission  enter- 
ing any  order  for  the  reason  that  the  application  was  not  made  by  any 
public  utility  and  the  applicants  were  not  authorized  by  statute  to  make 
the  application.    The  Commission  says : 

230 — Complaints 

"The  Wisconsin  Gas  Association  is  an  organization  of  gas  utilities. 
The  application  made  by  the  Committee  of  the  Wisconsin  Gas  Asso- 
ciation is  by  the  Association  on  behalf  of  the  public  utilities  consti- 
tuting the  gas  association.  As  any  one  of  the  gas  utilities  in  the 
state  could  have  made  this  application,  there  appears  to  be  no  reason 
why  the  Commission's  jurisdiction  should  be  denied  because  the  ap- 
plication is  made  on  behalf  of  all  the  different  utilities  by  an.  asso- 
ciation of  the  utilities.  Many  of  the  gas  utilities,  through  their  offi- 
cers appeared  at  the  hearing  and  took  part  in  the  proceedings.  We 
feel  that  the  application  is  within  the  strict  letter  of  the  public 
utility  act  and  that  the  Commission  has  jurisdiction." 

The  arguments  as  set  forth  by  the  applicant  in  favor  of  a  reduction 
from  the  600  B.t.u.  standard  were:  (1)  Conservation  of  materials. 
(2)  Better  service  can  be  rendered  with  a  lower  standard.  (3)  Present 
economic  conditions  make  it  imperative  that  relief  be  granted  promptly. 
(4)   A  saving  will  be  made  in  the  cost  of  manufacture. 
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226.5 — Standards  of  Service 

''That  all  gas  companies  in  Wisconsin  have  arrived  at  a  crisis,  there 
can  be  no  doubt.  The  condition  in  which  the  public  finds  itself,  so  far 
as  oil  supply  is  concerned,  is  brought  about  largely  by  the  constantly 
increasing  demand  for  gasoline  and  is  not  entirely  a  result  of  war 
conditions  or  of  inability  to  obtain  transportation  facilities.  There 
appears  to  be  little  relief  to  be  expected  in  the  near  future.  The  coal 
shortage,  though  responding  to  a  different  set  of  conditions,  is  very 
acute.  The  pooling  of  coal  at  the  lake  ports,  though  instituted  as  a 
war  measure,  is  still  in  force  and  this  has  materially  and  very  seri- 
ously reduced  the  quality.  Should  the  pooling  be  discontinued  it  is 
very  probable  that  even  then  the  quality  would  not  return  to  that 
obtainable  before  the  war.  Recent  cargoes  contained  4.7  per  cent 
sulphur  and  16  per  cent  ash,  although  until  recently  reasonable  limits 
were  1^^  per  cent  sulphur  and  7^^  per  cent  ash. 

"Though  this  Commission  was  pioneering  when  it  established  the  600 
B.t.u.  standard  and  though,  by  its  use,  the  interests  of  the  gas  con- 
suming public  have  been  jealously  guarded,  yet  a  general  survey  of 
other  fields  reveals  unmistakably  that  standards  much  lower  than 
ours  are  being  universally  adopted. 

"A  careful  study  of  the  large  amount  of  data  in  our  possession  on 
this  subject  seems  to  show  that  a  moderate  reduction  in  the  standard 
not  only  will  not  be  noticeable  in  the  domestic  consumers'  bills,  but 
by  the  most  painstaking  scrutiny  cannot  be  detected. 

"Deposits  of  naphthalene  and  hydro  carbons,  which  are  now  being 
intermittently  thrown  down  and  with  which  the  operator  is  re- 
quired to  maintain  a  constant  struggle,  will,  to  some  extent,  be 
avoided.  A  lower  standard  will  allow  more  nearly  a  fixed  gas  and 
the  quality  will  be  more  uniform  at  the  consumer's  burner. 

"Nearly  all  of  the  gas  companies  in  the  state  have  recently  been  au- 
thorized an  increase  in  rates.  These  rates  were  based  on  the  600 
B.t.u.  standard.  The  extent  of  the  effect  of  a  lower  standard  on 
the  cost  of  making  gas  is  very  indefinite  and  we  are  at  this  time  un- 
able to  obtain  trustworthy  data  to  admit  of  making  a  forecast  as  to 
the  influence  it  may  have  upon  rates.  Other  things  being  equal,  the 
cost  will,  of  course,  be  lower  with  a  lower  standard.  Changes  are 
taking  place  so  rapidly,  not  only  in  the  gas  business,  but  in  all  other 
lines  of  activity  as  well,  that  cycles  are  now  enacted  in  days  which 
formerly  occupied  months  in  their  consummation.  The  Commis- 
sion recommends  that  the  officers  of  the  cities  involved  should  scru- 
tinize the  results  obtained  within  the  next  few  months  and,  if  deemed 
advisable,  bring  any  matters  either  of  rates  or  service  to  our  at- 
tention. 

"The  critical  situation  now  existing  and  that  probably  can  not  be 
completely  overcome  as  regards  shortage  of  fuel  in  the  Northwest 


17    Rate    Research  405 


during  the  coming  winter,  and  the  undeniably  serious  situation  with 
regard  to  the  supply  of  oil  for  gas  making,  make  the  argument  for 
the  most  economical  use  of  these  materials  a  very  powerful  one,  and 
one  that  should  not  be  ignored  at  this  time. 

"It  is  recognized  that  conditions  in  the  various  plants  throughout 
the  state  will  not  be  uniform,  either  as  to  quality  and  quantity  of 
material  which  they  will  succeed  in  obtaining  for  gas  making  pur- 
poses, or  as  to  their  ability  to  make  uniformly  efficient  use  of  those 
materials  in  the  manufacture  of  gas.  A  number  of  the  companies  in 
the  state  have  not  been  able,  during  the  recent  difficulties  in  obtain- 
ing materials,  to  live  up  to  the  present  standard,  and  it  may  even  be 
true  that  some  of  them  will  be  able  to  live  up  to  any  new  reasonable 
standard  which  could  be  set. 

"These  individual  cases  and  the  conditions  governing  them  will  have 
to  be  handled  as  they  arise.  In  any  event  the  Commission  will  re- 
tain jurisdiction  in  the  matter  and  through  its  service  department  will 
keep  close  watch  of  the  results  obtained ;  will  confer  with  the  oper- 
ating staffs  of  the  various  companies  from  time  to  time,  and  make 
such  suggestions  as  may  seem  to  be  desirable  in  such  a  way  as  to 
get  the  best  possible  results  for  the  consumer.*  *  * 

"We  are  not  at  all  convinced  but  that  unexpected  difficulties  may  be 
encountered  in  some  localities  by  the  use  of  a  lower  standard  due  to 
lack  of  capacity  of  mains  or  of  manufacturing  equipment.  It  is 
recommended  that  each  operator  consider  with  great  care  all  of  these 
matters  that  the  change  may  be  attended  by  as  little  disturbance  to 
the  continuity  of  satisfactory  service  as  is  practicable.  The  stand- 
ards to  be  set  by  this  order  are  minimum  values  only  and  the 
greatest  care  should  be  used  by  each  company  in  deciding  what 
standards  it  will  use.  Should  instances  arise  where  this  general 
order  does  not  fully  meet  the  requirements,  such  exceptions  as  may 
be  deemed  necessary  will  be  made  and  jurisdiction  is  retained  for 
that  purpose. 

"In  consideration  of  all  the  conditions  surrounding  this  matter  it  is 
the  opinion  of  the  Commission  that  the  suspension  of  the  present 
standard  as  hereinafter  ordered  should  be  treated  as  purely  experi- 
mental. We  do  not  at  this  time  feel  warranted  in  making  the  order 
permanent.  The  success  to  be  obtained  from  the  use  of  a  lower 
standard  will  depend  entirely  upon  the  way  the  matter  is  handled 
by  the  various  utilities.  We  are  convinced  that  a  low'er  standard 
w\\\  be  just  as  satisfactory,  and  perhaps  more  so.  if  the  proper  care 
is  exercised  by  the  utilities.  During  this  experimental  period  it  is 
quite  likely  that  individual  utilities  may  require  individual  attention, 
and  jurisdiction  is  retained  for  that  purpose.  The  various  gas 
utilities  will  be  expected  to  make  a  careful  survey  of  conditions 
surrounding  their  own  individual  equipment  and  their  ability  to  obtain 
raw   materials.     They  will   then   be  expected  to   decide   upon   that 
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standard  which  will  enable  them  to  render  the  most  efficient  ser- 
vice and  to  supply  the  most  uniform  output.  Each  utility  will  be 
required  to  maintain  its  most  efficient  B.t.u.  standard  consistent 
with  the  raw  material  available  and  with  its  ability  to  maintain  a 
uniform  quality  of  gas,  but  the  B.t.u.  standard  adopted  shall  in 
no  case  be  lower  than  the  minimum  hereinafter  ordered.*  *  * 

"All  gas  companies  availing  themselves  of  this  opportunity  of  using 
a  lower  standard  will  be  expected  to  make  all  necessary  adjustments 
of  consumers'  equipment  at  their  own  expense  and  promptly. 

We  find: 

1.  That  it  is  to  the  best  interests  of  the  consumers  of  gas  in 
Wisconsin  that  the  present  600  B.t.u.  standard  should  be  suspended 
for  an  experimental  period. 

2.  That  the  unprecedented  difficulties  now  being  encountered  in 
obtaining,  in  adequate  quantity  and  reasonable  quality,  a  supply  of 
coal  and  oil  make  it  imperative  that  the  standard  should  be  reduced. 

3.  That  the  disadvantages  to  the  consumers  will  be  very  slight, 
if  any,  and  that  they  are  far  outweighed  by  the  benefits  which  will  be 
brought  about." 

OREGON 

630 — Cost  of  Supplies 

Bandon  Power  Company,  Application  For  Authority  to  Continue  In 
Eflfect  Increased  Rates.  Decision  of  the  Oregon  Public  Service  Com- 
mission, Granting  the  Application  August  20,  1920. 

On  June  24,  1918,  the  Commission  authorized  the  Bandon  Power 
Company  to  increase  its  rates.  On  July  9,  1920,  the  company  filed 
a  supplemental  application  for  an  extension  of  time  on  the  previous 
relief  granted.     The  Commission  says : 

"A  full  and  complete  showing  of  all  those  facts  has  been  made  in  a 
clear  and  definite  manner  so  that  the  results  of  the  operations  of  this 
utility  are  shown  with  precision.  The  operating  difficulty  and  bur- 
dens of  advance  in  fuel  and  labor  costs  have  been  increasing  steadily 
and  despite  all  of  these  handicaps  the  company  has  been  giving  con- 
tinuous service  under  very  trying  conditions.  There  is  a  general 
spirit  of  cooperation  upon  the  part  of  the  citizens  and  residents  of 
Bandon  to  the  end  that  they  may  have  continuous  service  without 
undue  expense  or  making  it  prohibitive  to  the  utility,  and  there  can 
still  be  an  improvement  by  further  effort  on  the  part  of  the  users 
to  reduce  the  peak  load  between  the  hours  of  8  and  10  P.  M.  es- 
pecially on  Saturday  nights.    The  utility  is  compelled  to  use  only  a 
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small  unit  which  is  of  ample  capacity  to  take  care  of  the  ordinary 
load  but  has  not  the  capacity  necessary  to  handle  efficiently  both  the 
night  and  day  load  at  the  same  time.  It  is  absolutely  necessary 
that  this  utility  operate  only  a  small  unit  and  we  feel  it  incumbent 
upon  the  patrons  and  citizens  of  Bandon  to  cooperate  to  the  extent 
herein  suggested. 

"It  was  generally  considered  by  business  men  and  city  officials 
present  at  the  hearing  that  the  power  company  under  its  present 
management  was  cautious  in  its  expenditures  and  is  operating  under 
as  economical  a  basis  as  is  possible  under  the  circumstances.  In 
order  to  continue  service  to  the  extent  and  standard  heretofore 
observed  it  is  necessary  to  have  a  general  raise  in  rates  and  even  then 
such  raise  will  yield  little  or  no  return  upon  the  investment. 

"The  fuel  situation  is  really  the  most  difficult  to  face,  and  for  that 
reason  admittedly  the  only  solution  is  to  hold  to  the  same  unit  which 
is  now  in  operation.  The  day  service  seems  to  be  the  most  expensive 
and  least  remunerative  but  the  sentiment  generally  expressed  was 
that  the  business  men  and  residents  would  rather  pay  a  higher  rate 
and  have  it  continued  because  of  the  correspondingly  greater  domes- 
tic and  business  convenience.  The  superintendent  and  manager  has 
been  working  without  pay  during  1919  and  up  to  the  present  time 
there  was  a  very  large  operating  loss,  something  over  $3,000  and 
the  interest  is  unpaid  on  the  indebtedness.  *.*  * 

352 — Expense 

"A  comparative  statement  applied  to  the  operations  for  1919  and 
1920  during  the  period  from  January  1st,  1919,  to  July  1st,  192Q, 
shows  the  following  conditions : 

Operating  Revenues ..........."■.  .  -$23,676.62 

Operating  Expenses    28,126.78 

Net  Operating  Loss   \ V. . . . . .........       $4,456.16 

Taxes    ,..., .,  ,553.00 

Operating  Loss   $5,009!l6 

"It  will  be  seen  that  it  is  futile  for  the  utility  to  attempt  to  operate 
with  any  regard  of  preservation  of  itself  or  satisfaction  to  its  cus- 
tomers under  such  rates  and  practices  now  in  force  and  effect. 

"That  owing  to  increased  operating  expenses  especially  fuel  and  labor 
the  present  rates  of  the  utility  are  inadequate  and  insufficient  to 
enable  the  company  to  maintain  service  and  provide  for  depreciation 
without  a  return  on  investment  and  are  likewise  unreasonable,  unfair 
and  unjustly  discriminatory,  and  the  following  rates,  rules  and  regu- 
lations are  reasonable,  ju.st,  fair  and  not  discriminatory  and  should  be 
imposed  in  lieu  of  those  now  in  force  and  effect." 
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720 — Rate  Schedules 

V 

The  Commission  prescribed  the  following  rates  to  become  effective 
September  1,  1920: 

Residence  Rates 

Rate 

■-; .  25  cents  per  kilowatt  hour  for  the  first  6  kilowatt  hours  used  per  month 
,  .  17  cents  per  kilowatt  hour  for  the  next  14  kilowatt  hours  used  per  month 
"'\  14  cents  per  kilowatt  hour  for  the  next  30  kilowatt  hours  used  per  month 
12  cents  per  kilowatt  hour  for  excess  use 

Minimum  Charge 

$1.50  per  month  per  meter 

Commercial  Lighting 

Base  Rate 

To  apply  to  first  30  kilowatt  hours  used  per  month,  per  kilowatt  of  active  load. 

25  cents  per  kilowatt  hour  for  the  first  6  kilowatt  hours  used  per  month 
17  cents  per  kilowatt  hour  for  the  next  19  kilowatt  hours  used  per  month 
14  cents  per  kilowatt  hour  for  the  next  25  kilowatt  hours  used  per  month 
12  cents  per  kilowatt  hour  for  excess  use. 

Secondary  Rate 

To  apply  to  monthly  consumption  in  excess  of  30  kilowatt  hours  used  per 
month,  per  kilowatt  of  active  load. 

.  12  cents  per  kilowatt  hour  for  the  first  100  kilowatt  hours  used  per  month 
10  cents  per  kilowatt  hour  for  excess  use. 

Minimum  Charge 

$1.50  per  month  per  meter 
1.50  per  month  for  the  first  500  watts,  or  less,  of  active  load 
18  cents  per  month  for  each  additional  100  watts 

Determination  of  Active  Load 

The  active  load  of  all  commercial  lighting  installations  will  be  determined  as 
foIlow.s  : 

33y3%  of  the  connected  load  of— Churches,  basements,  galleries  and  other 
rooms  used  only  for  storage  in  stores,  factories,  warehouses,  docks  and  barns, 
except  offices  and  general  work  rooms.  Schools  and  Acadamies  other  than 
business  colleges  or  night  schools. 

50%  of  the  connected  load  of— Bedrooms  in  lodging  houses,  hospitals  and 
hotels. 

100%  of  the  connected  load  of— Stores,  except  basements,  galleries  and  rooms 
used  only  for  storage ;  lodging  houses,  hospitals  and  hotels,  except  bedrooms 
■  and  rooms  used  only  for  storage  ;  offices  and  general  work  rooms  in  factories, 
warehouses,  docks  and  barns,  business  colleges  and  night  schools  ;  lodge  halls, 
dance  halls  and  miscellaneous  places  of   amusement;  all  other  services. 

No  connected  load  will  be  considered  as  less  than  500  watts. 
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Power 

Base  Rate 

To  apply  to  first  50  kilowatt  hours  used  per  month  per  horse  power  of  demand 
(or  first  60  hours  used  per  month  per  kilowatt  of   demand) 

12  cents  per  kilowatt  hour  for  the  first  150  kilowatt  hours  used  per  month 
9  cents  per  kilowatt  hour  for  the  next  300  kilowatt  hours  used  per  month 
7  cents  per  kilowatt  hour   for  over   500  kilowatt   hours 

Secondary  Rate 

To  apply  to  monthly  consumption  in  excess   of  that  under  the   Base  Rate. 

7  cents  per  kilowatt  hour  for  the  first  1,000  kilowatt  hours  used  per  month 
6  cents  per  kilowatt  hour   for  excess  use 

Minimum  Charge 

$2.50  per  month  per  horsepower  for  the  first  2  horsepower  of  demand 
2.00  per  month  per  horsepower  for  over  2  horsepower  of  demand 
No  minimum   for  3  phase  power  less  than  $3.00  per  month 

Determination  of  Demand 

Demand  of  power  installation  will  be  considered  at  100%  of  the  connected 
load  of  installations  up  to  and  including  an  aggregate  rated  capacity  of  10 
horsepower. 

"In  view  of  a  great  increase  in  the  cost  of  operation  of  both  labor 
arid  material  which  reflects  in  replacing  the  lights  and  globes  for  the 
city,  it  appears  but  fair  and  reasonable  that  the  city  should  likewise 
increase  the  present  price  of  $178  by  20  per  cent.  However,  inas- 
much as  the  applicant  was  not  insistent  upon  this  point  and  in  view 
of  the  record  and  the  facts  brought  out  in  the  testimony,  the  Com- 
mission will  afford  the  parties  an  opportunity  to  further  confer,  and 
not  pass  definitely  upon  this  rate  at  this  time." 

INDIANA 

366 — Depreciation  Funds 

Northern  Indiana  Gas  &  Electric  Company,  Application  For  Modifica- 
tion of  Order  Forbidding  the  use  of  Depreciation  Fund  For  Ex- 
tensions For  a  Period  of  Over  One  Year.  Decision  of  the  Indiana 
Public  Service  Commission  Denying  the  Application.     June  18.  1920. 

Susequent  to  the  issuance  of  the  consolidated  order  involving  gas  rates 
in  Frankfort,  Wabash,  Logansport,  Lebanon,  Peru,  Michigan  City, 
and  Crawfordsville,  the  Northern  Indiana  Gas  &  Electric  Company 
filed  an  application  with  the  Public  Service  Commission  asking  that 
the  depreciation  clause,  contained  in  that  consolidated  order,  be  modi- 
fied so  as  to  permit  the  petitioner  to  borrow  from  the  depreciation 
funds  created  for  an  indefinite  period  of  time  rather  than  for  a  period 
of  one  year,  as  provided  in  the  original  depreciation  clause,  said  money 
to  be  u.sed  for  additions  and  betterments  and  not  to  be  capitalized. 
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In  denying  the  application  the  Commission  says : 

"The  depreciation  clause  contained  in  the  original  consohdated  order 
is  as  follows : 

"  'It  is  further  ordered,  that  the  Northern  Indiana  Gas  &  Electric 
Company  and  the  Peru  Gas  Company,  shall  pay  into  the  separate  de- 
preciation funds  created  above,  the  moneys  provided  for  depreciation, 
which  fund  shall  be  held  separate  and  handled  with  proper  account- 
ing;  that  there  shall  be  paid  out  of  this  fund  all  costs  of  meeting  de- 
preciation. Money  so  accumulating  in  said  fund  should  be  invested, 
and  if  invested,  such  investment  shall  be  made  in  Government  or  other 
high  grade  listed  securities  which  shall  return  to  said  fund  not  less 
than  4  per  cent  interest  per  annum ;  or  petitioner  may  borrow  from 
this  fund,  for  a  period  of  not  to  exceed  one  year,  money  to  cover  not 
more  than  75  per  cent  of  the  cost  of  new  construction,  extensions, 
or  additions  to  the  property — items  properly  chargeable  to  capital  ac- 
count— but,  in  such  event,  petitioner  shall  pledge  to  such  fund  its  own 
note  or  bonds  bearing  interest  at  the  rate  of  not  less  than  4  per  cent 
per  annum.  Such  moneys  so  borrowed  by  petitioner  shall  be  repaid 
in  full  within  one  year.  In  handling  such  fund,  petitioner  will  be  held 
strictly  accomitable  for  its  safe  investment,  proper  administration, 
and  accounting.  Said  accounting  shall  be  kept  double  entry  with  the 
asset  account  designated  as  "depreciation  fund"  and  the  liability 
account  designated  as  "depreciation  reserve."  ' 

"Supporting  its  contention,  petitioner  represented :  'that,  in  practically 
every  city  named  in  said  orders,  there  is  an  active  demand  for  better- 
ments and  extensions  and  particularly  main  extensions,  and  that  this 
petitioner  is  having  great  difficulty  in  procuring  sufficient  capital  with 
which  to  function  in  said  localities  and  particularly  with  which  to 
meet  the  apparently  increasing  demand  for  gas  main  extensions ;  that 
it  is  highly  desirable  that  said  depreciation  fund,  as  it  accrues,  be  made 
applicable  to  the  cost  of  new  construction,  extensions,  or  additions 
to  the  property ;  that  when  so  applied  and  not  capitalized  the  effect  is 
to  give  the  patrons  of  the  company  the  benefit  of  having  said  fund 
invested  assumably  on  a  7  per  cent  basis ;  that  said  order  permits  of 
the  use  of  said  depreciation  reserve  in  meeting  the  cost  of  new 
construction,  extensions,  and  additions  through  a  loan  of  such  fund 
to  the  company  for  the  period  not  to  exceed  one  year ;  that  the  un- 
settled condition  of  the  money  market,  the  high  rate  of  interest  at 
which  securities  generally  are  selling,  all  suggests  that,  w^ithin  the 
period  of  one  year,  petitioner  will  be  unable  to  refund  money  so 
used  except  at  such  rates  of  interest  and  discount  as  would  be  detri- 
mental to  the  enterprises  affected,  and  your  petitioner  believes  that  it 
is  to  the  best  interests  of  petitioner  and  its  patrons  that  said  order  be 
modified  to  permit  the  use  of  said  fund  in  manner  and  form  as  set 
out  in  said  order,  but  that  the  period  of  said  loan  of  stich  fund  be 
extended  beyond  one  year,  and  petitioner  believes  that  with  proper 


17    Rate    Research  411 


method  of  accounting,  tending  to  conserve  said  fund,  the  intention 
and  purpose  of  the  Commission,  in  reference  to  said  depreciation 
fund,  can  be  fully  accomplished  by  amending  said  order  to  pro- 
vide for  the  use  of  said  fund  to  permit  the  petitioner  to  borrow  from 
said  fund  money  to  cover  not  more  than  75  per  cent  of  the  cost  of 
new  construction,  extensions  or  additions  to  the  company  at  a  rate  of 
interest  not  less  than  4  per  cent,  said  loan  to  continue  until  such 
time  as  in  the  judgment  of  the  Commission  said  amount  can  be 
capitalized  upon  a  basis  not  injurious  to  said  enterprises.' 

"Preliminary  to  a  decision  on  this  point,  it  is  necessary  to  examine 
the  consolidated  order  in  the  various  cases  for  the  purpose  of  ascer- 
taining the  annual  amount  which  would  be  realized  by  the  1^^  per 
cent  depreciation  allowed  in  each  cause.    This  is  reflected  as  follows : 

Annual 
Depreciation 
City  Allowance 

Frankfort    $3,162.24 

Lebanon 2,097.26 

Logansport    5,780.15 

Wabash     3,114.51 

Peru    4,076.94 

Crawfordsville    3,004.74 

Michigan  City    6,638.01 

"In  other  words,  on  March  30,  1921,  or  at  the  end  of  the  first  year's 
operation,  under  the  consolidated  order  above  referred  to,  assuming 
that  no  money  had  been  spent  during  that  period  of  time  for  replace- 
ments out  of  the  accruing  depreciation  allowance,  the  gas  utility,  in 
each  of  the  above  towns,  would  have,  in  a  separate  fund,  credited 
to  its  depreciation  reserve,  exactly  the  sums  outlined  in  the  fore- 
going table. 

"Under  the  order  as  originally  provided,  these  several  sums  and 
sums  subsequently  arising  through  the  operation  of  these  deprecia- 
tion clauses,  must  be  spent  for  replacements  and  for  other  expendi- 
tures properly  chargeable  for  the  reserve  for  depreciation.  The 
original  depreciation  clause  tends  to  safeguard  this  fund  as  a  separate 
and  distinct  fund  for  the  very  purpose  of  insuring  the  expenditure  of 
the  money  thus  realized  for  the  purpose  intended,  to-wit,  for  meet- 
ing accruing  depreciation  and  building  up  a  reserve  for  depreciation 
that  has  not  accrued.  True,  under  the  depreciation  clause  in  the  con- 
solidated order,  this  money  may  be  borrowed  for  purposes  of  ex- 
tensions but  must  be  repaid  within  a  period  of  a  year.  The  Com- 
mission has  adopted  this  policy  after  careful  and  extended  delibera- 
tion, and  there  must  be  something  exceptional  in  the  circumstances 
of  the  petitioner  to  warrant  the  Commission  in  departing  from  this 
established  policy. 

"The  record  does  not  disclose  any  situation  peculiar  to  this  company, 
which  would  warrant  the  Commission  in  modifying  its  general  policy 
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with  respect  to  the  handUng  of  the  depreciation  reserve.  If,  for 
example,  the  petitioner  were  able  to  show  the  Commission  that,  in 
the  past,  all  realized  depreciation  has  been  taken  care  of  and  the 
property  kept  up  to  its  theoretical  perfect  state  of  efficiency,  then 
there  might  be  some  reason  for  the  Commission  permitting  money  to 
be  diverted  temporarily  from  this  depreciation  fund  for  a  period 
of  more  than  one  year  and,  in  fact,  for  an  indefinite  period,  pro- 
viding, of  course,  it  never  were  capitalized.  The  evidence  in  the  con- 
solidated cause,  however,  indicated  that  such  was  not  the  condition. 
On  the  other  hand,  the  evidence  was  general  and  cumulative  that 
not  only  realized  depreciation  has  not  been  properly  met,  but  that 
maintenance  even  was  deferred.  The  record  abounds  with  testimony 
indicating  that  the  only  replacements  to  the  property,  within  the 
last  several  years,  have  been  such  as  were  absolutely  necessary  to 
keep  the  plant  in  operating  condition  and  that  even  maintenance 
has  been  cut  down  as  far  as  possible,  consistent  with  actual  operation 
of  the  properties.  In  other  words,  the  evidence  as  insisted  upon  by 
the  petitioner,  conclusively  points  to  the  belief  that  the  petitioner  in 
all  of  the  properties  affected,  will  need  every  dollar  of  the  amount 
accruing  in  the  depreciation  fund  to  take  care  of  depreciation  that 
has  accrued  within  the  past  few  years  and  that  which  will  accrue 
during  the  current  and  coming  years.  The  Commission  is  inclined 
to  believe  that  the  property  should  be  properly  maintained  and 
realized  depreciation  cared  for,  and  that  extensions  and  betterments 
should  not  be  made  at  the  expense  of  the  present  property.  Under 
the  showing  made  by  the  petitioner,  therefore,  the  Commission  can- 
not see  its  way  clear  to  modify  this  depreciation  clause.  The  appli- 
cation will,  therefore,  be  denied." 

MISSOURI 

226.2 — Extension  of  Service 

Mrs.  Kate  Harris  v.  Missouri  Public  Utilities  Company,  Complaint  As 
to  Refusal  of  Electric  Company  to  Extend  Line.  Decision  of  the 
Missouri  Public  Service  Commission,  Ordering  the  Extension  Made 
Upon  Conditions  Prescribed.    July  10,  1920. 

The  Missouri  Public  Utilities  Company  is  willing  to  supply  the  com- 
plainant with  electricity  at  the  rates  now  charged  other  consumers, 
provided  the  complainant  will  pay  the  cost  of  extending  the  distribution 
system  of  the  defendant  to  her  premises.  Complainant  is  willing  to 
pay  for  electricity  at  the  usual  rates,  but  insists  that  defendant  pay  the 
cost  of  extending  its  lines  to  furnish  her  service. 

The  Commission  says : 

"The  representative  of  complainant  insists  that  since  the  defendant 
is  engaged  in  the  business  of  generating  and  supplying  electrical 
energy  to  the  public  under  a  franchise  granted  by  the  city  that  the 
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defendant  must  at  its  own  cost  extend  its  lines  and  supply  electricity 
to  all  who  desire  to  purchase  the  same  within  the  city.  The  law  does 
not  support  the  proposition  as  urged  by  complainant.  See  Zeilda 
Forsee  Investment  Co.  v.  St.  Joseph  Gas  Co.  196  Mo  App  371,  195 
S  W  1.  c.  54,  and  cases  cited;  St.  Joseph  v.  St.  Joseph  Gas  Co.,  5 
Mo  P.  S.  C.  R.  1.  c.  313;  St.  Joseph  v.  St.  Joseph  Gas  Co.,  3  Mo 
P.  S.  C.  R.  515,  PUR  1916E.  204;  Ulrich  v.  Eastern  Pennsylvania 
Light,  Heat  &  P.  Co.,  P  U  R  1917D,  453.  The  fact  that  the  defend- 
ant has  accepted  a  franchise  and  has  undertaken  to  furnish  the  en- 
tire community  with  electricity  does  not  of  itself  require  the  defend- 
ant to  extend  its  service  to  any  resident  of  the  community  who  may 
request  the  same.  The  defendant  has  undertaken  a  duty  of  a  public 
nature  in  supplying  electricity  to  meet  the  necessities  of  the  public. 
The  obligation  imposed  by  law  upon  the  defendant  does  not  give  each 
or  any  number  of  persons  in  the  community  the  right  to  demand 
electric  service  from  the  defendant  under  any  and  all  circumstances. 
The  defendant  has  only  undertaken  and  incurred  the  legal  obligation 
to  discharge  its  duty  to  furnish  electricity  to  the  public  when  there 
is  a  reasonable  demand  for  it ;  hence  the  question  to  be  determined 
upon  considering  a  proposed  extension,  is  whether  there  is  a  reason- 
able demand  for  such  extension. 

"The  demand  upon  the  defendant  for  the  extension  of  its  lines  to  the 
premises  of  complainant  at  an  estimated  cost  of  $396,  to  be  borne  by 
the  defendant  to  supply  complainant  with  electricity,  as  indicated  by 
the  evidence,  is  not  a  reasonable  demand  and  will  be  denied.  The 
unusual  distance  of  the  house  of  complainant  from  the  public  street 
should  not  be  made  to  burden  the  company  unduly,  which  would  be 
the  case  should  it  be  required  to  pay  the  cost  of  the  extension  across 
the  property  of  complainant.  We  are  in  sympathy  with  the  desire  of 
the  complainant  for  electric  service,  and  hold  it  to  be  unjust  and  un- 
lawful to  require  the  defendant  to  extend  its  lines  as  proposed  at  the 
cost  of  the  defendant,  yet  we  suggest  as  a  fair  settlement  of  the 
controversy  that  the  defendant  construct  the  proposed  extension,  at 
its  cost,  to  the  property  line  of  complainant  at  Kings  Highway  where 
the  telephone  wires  enter  her  premises,  and  that  complainant  bear 
the  cost  of  constructing  the  extension  from  that  point,  375  feet  to 
her  house.  The  cost  of  the  extension  to  be  thus  built  by  the  de- 
fendant is  estimated  to  be  $259,  the  complainant  to  guarantee  to  use 
electricity  to  the  amount  of  $2.50  monthly  for  a  period  of  five  years. 

"The  complaint  herein,  in  so  far  as  it  requests  an  order  upon  the  de- 
fendant to  make  the  extension  of  its  lines  to  the  complainant's 
premises  wholly  at  the  cost  of  the  defendant,  will  be  denied.  Juris- 
diction of  the  case  will  be  retained,  however,  for  the  purpose  of  con- 
sidering and  making  an  order  for  an  extension  of  lines  to  the  com- 
plainant's premises  upon  the  conditions  which  we  have  named  above 
as  reasonable  and  fair,  in  the  event  that  complainant  should  agree  to 
such  terms  and  apply  for  such  an  order." 
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PUBLIC    SERVICE    REGULATION 

200 — Public  Service  Regulation — Law  and  Practice 

Engineers  Commend  Commission.  Resolutions  Passed  by  the  Western 
Society  of  Engineers.  Electric  Railway  Journal.  September  11,  1920. 
p.  504.     }i  page. 

There  is  a  great  deal  of  agitation  in  Illinois  at  the  present  time  which  seeks 
to  abolish  the  Public  Utilities  Commission  in  order  that  the  control  of  utilities 
may  be  left  to  the  communities  in  which  they  operate.  The  board  of  directors 
of  the  Western  Society  of  Engineers,  at  its  meeting  August  25,  1920,  drew  up 
a  set  of  resolutions  commending  the  commission  and  urging  its  retention. 

A  brief  abstract  of  the  resolutions,  with  the  main  points  outlined,  is  given 
as  follows ; 

"(1)  The  old  method  of  securing  the  service  and  establishing  the  rates  of  a 
utility  in  a  city  was  the  natural  but  primitive  one  of  forcing  the  utility  to 
make  the  best  bargain  it  could  with  the  City  Council,  the  bargain  being 
expressed  in  the  form  of  a  franchise  or  contract  ordinance;  (2)  the  old 
system,  like  any  commercial  bargain,  not  based  on  costs,  resulted  in  poor 
service  where  rates  were  too  low,  extravagance  and  corruption  where  they 
were  too  high,  and  the  worst  kind  of  local  politics  and  practices;  (3)  the 
citizens  elected  the  City  Council  to  represent  them  in  the  bargain.  The 
owners  of  the  utility  company  similarly  elected  directors  and  officers  to 
represent  them.  This  method  was  obviously  unfair,  since  a  square  deal 
required  a  third  party  as  judge,  to  whom  each  side  could  present  its  argument 
for  an  impartial  decision;  (4)  the  old  system  has  proved  a  failure,  after 
long  trial,  not  only  for  reasons  suggested  above,  but  also  because  it  left  the 
service-using  public  helpless  against  either  poor,  inadequate  service  or  unjust 
rates  during  the  contract  period;  (5)  the  new  system  of  state  regulation  of 
service  and  rates  by  a  commission  is  a  natural  and  logical  outgrowth  of  the 
attempt  to  remedy  the  obvious  and  unvariable  faults  of  the  old  system;  (6) 
home  rule,  so  called,  as  now  proposed  is  but  a  proposition  to  popularize  the 
old  system  by  giving  it  a  good  name;  (7)  in  our  opinion  the  only  thing 
which  has  saved  any  semblance  of  adequate  utility  service  in  Chicago  under 
present  cost  conditions  is  the  fact  that  the  contract  ordinances,  established 
by  the  City  Council  under  the  old  system  and  still  fought  for  by  the  city 
administration,  could  easily  be  broken  and  overruled  by  the  action  of  the 
state  commission  under  the  working  of  the  new  system;  (8)  the  public  might 
benefit  under  the  old  system  except  for  two  important  facts ;  first,  good 
service  is  more  important  than  a  low  fixed  rate  in  any  city ;  second,  no  utility 
company  can  be  forced  to  do  the  impossible,  that  is,  to  give  good  service,  or 
service  at  all  adequate,  after  its  receipts  cease  to  meet  its  expenses ;  (9) 
opposition  to  control  of  utilities  through  a  state  commission  seldom,  if  ever, 
takes  the  form  of  objection  to  any  feature  of  the  regulatory  law  under  which 
the  commission  acts.  There  is  opposition  to  having  a  commission  at  all  and 
opposition  to  its  personnel,  but  no  acts  performed  by  the  commission  under 
the  law  and  under  its  oath  of  office  are  pointed  out  as  against  public  interest 
or  as  being  unfair  and  unjust.  The  public  is  safeguarded  from  illegal^  or 
unjust  acts  of  the  commission  by  the  fact  that  such  acts  are  always  subject 
to  court  review;  (10)  there  are  forty-two  state  commissions  in  the  United 
States  and  five  commissions  in  Canada,  and  they  have  found  it  necessary 
and  to  the  public  interest  to  raise  utihty  rates  since  the  war.  It  is  not  a 
local  issue,  nor  can  the  Illinois  commission  be  pointed  at  as  a  special  offender 
in  this  regard,  as  some  are  trying  to  make  it  appear.  The  old  rates  are  now 
as  impossible  with  the  utilities  as  with  other  necessities;  (11)  the  basis  of 
old-time  rates  has  changed  with  the  tremendous  changes  in  wages  and  other 
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costs.  This  fact  seems  to  us  self-evident  and  to  dispose  of  most  of  the 
argument  to  restore  so-called  home  rule  in  order  to  get  back  the  old  5-cent 
fare.  It  cannot  be  done  under  the  old  system  any  sooner  than  under  the 
new.  Service,  the  really  important  factor  to  the  people,  will  be  jeopardized 
by  such  a  reactionary  change;  (12)  the  commission  has  performed  its  proper 
duty  in  increasing  rates  to  meet  present  conditions  and  will  be  an  equally 
effective  agent  in  decreasing  them  should  conditions  warrant  reductions  in 
the  future;  (13)  any  attempt  to  impair  the  usefulness  of  the  commission, 
to  abridge  its  powers,  and  especially  to  go  back  to  the  old  era  of  political 
control  of  utilities,  in  vogue  prior  to  the  time  when  commission  regulation 
became  the  law,  would  be  a  distinct  step  backward  and  would  constitute  a 
grave  menace  to  the  industries  of  the  state  and  to  its  people." 

GENERAL 

910 — Promotion  and  Growth  of  Business 

Central-Station  Expansion  in  1920.  Electrical  World.  September  11, 
1920.     p.  518.     2  pages. 

In  endeavoring  to  ascertain  the  extent  to  which  the  central  stations  are  expanding 
during  1920,  the  Electrical  World  undertook  a  survey  of  the  central  station 
industry,  and  the  results  are  shown  in  tables  accompanying  the  article.  Two 
hundred  and  twelve  companies  rendered  returns,  representing  54%  of  the  total 
installed  capacity  of  the  central  station  industry.  A  summary  of  the  proposed 
extensions  shows  a  total  addition  of  1,240,583  kilowatts  in  generator  installations; 
the  probable  total  installed  capacity  of  all  central  stations  on  January  1,  1921, 
therefore,  will  be  14,310,000  kilowatts.  The  total  value  of  new  units  and  ex- 
tensions in  transmission  lines  during  the  year  is  estimated  at  $141,867,847  with 
the  largest  proposed  expansion  in  both  plant  units  and  total  value  in  the  Atlantic 
States,  and  the  greatest  extensions  by  hydro-electric  plants  in  the  Mountain 
and  Pacific   States. 

COURT  DECISION  REFERENCES 

200 — Public  Service  Regulation 

City  of  Scranton  v.  Public  Service  Commission  (Scranton  Railway 
Company,  Intervener.)  Decision  of  the  Supreme  Court  of  Pennsyl- 
vania.   June  26,  1920.     UO  Atlantic  775. 

The  ordinance  of  the  City  of  Scranton  provided  that  the  street  railway  fare 
should  not  exceed  five  cents' within  the  municipal  limits.  The  railway  company, 
through  a  permissive  order  of  the  Public  Service  Commission,  increased  its  unit 
fare  to  seven  cents.  An  appeal  from  this  order  to  the  superior  court  was  dis- 
missed. An  appeal  from  the  decree  of  the  superior  court  was  allowed,  limited, 
however,  to  a  consideration  of  the  constitutional  question  of  the  power  of  the 
legislature  to  authorize  the  Scranton  Railwaj^  Company  to  charge  a  fare  in 
excess  of  that  fixed  in  the  consenting  ordinance. 

The  Court  says : 

"The  Legislature  could  not  have  authorized  the  construction  of  a  street  rail- 
way within  the  limits  of  the  city  of  Scranton  without  its  consent,  for  the 
mandatory  words  of  section  9,  article  17,  of  the  Constitution  are:  'No  street 
passenger  railway  shall  be  constructed  within  the  limits  of  any  city,  borough 
or  township,  without  the  consent  of   its   local  authorities.'  *   *   * 

"While  the  constitutional  provision  requiring  the  consent  of  a  municipality 
to  the  construction  of  a  street  railway  within  its  limits  is  clear  and  can  have 
but  one  meaning,  it  must  be  read  in  connection  with  the  equally  clear  third 
section  of  article  16  of  the  Constitution,  which  declares  that — 

"  'The  exercise  of  the  police  power  of  the  state  shall  never  he  abridged  or  so 
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construed  as  to  permit  corporations  to  conduct  their  business  in  such  manner 
as  to  infringe  the  equal  rights  of  individuals  or  the  general  well-being  of  the 
state.' 

"This  is  but  declaratory  of  an  implied  power  of  the  state,  inherent  in  all 
forms  of  government  (Commonwealth  v.  Vrooman,  164  Pa.  306,  30  Atl.  217, 
25  L  R  A  250.  44  Am.  St.  Rep.  603),  and  it  needs  no  constitutional  reservation 
or  declaration  to  support  it. 

"Street  passenger  railways  have  become  necessities.  They  exist  everywhere, 
and  contribute  in  a  very  large  measure  to  'the  general  well-being  of  the  state,' 
as  means  of  transportation  and  communication,  not  only  between  closely  con- 
nected communities,  but  also  between  those  widely  separated.  Though  this  is 
so,  they  cannot  be  operated  in  any  municipality  without  its  consent.  With 
such  consent  they  may  be,  and,  as  between  the  local  authorities  and  the  rail- 
way companies,  there  may  be  attached  to  it  terms  and  conditions  which  must 
be  performed  by  the  companies,  but  a  municipality  may  not  annex  such  terms 
to  its  consent  as  will  deprive  the  commonwealth  of  its  inherent  police  power 
to  see  that  a  street  passenger  railway  company  is  not  prevented  from  serv- 
ing the  public  by  the  municipality's  enforcement  of  conditions  in  a  consent- 
ing ordinance  that  have  become  impossible  of  performance.  What  may  have 
been  a  reasonable  rate  of  fare  at  the  time  of  the  passage  of  a  consenting 
ordinance  may,  under  changed  economical  conditions,  become  confiscatory, 
and  a  street  passenger  railway  company  may  not  be  able  to  serve  the  public 
on  account  of  insufficient  revenues,  based  upon  the  fare  fixed  in  the  ordinance. 
When  such  situation  arises,  as  it  has  aris«i  and  will  arise  again,  there  must 
be  relief  somewhere  to  the  public,  and  it  lies  in  the  police  power  of  the  state, 
which  is  never  to  be  abridged  nor  bartered  away. 

"When  the  city  of  Scranton  gave  its  consent  to  the  construction  of  what  is 
now  the  Scranton  Railway,  it  exercised  a  constitutional  power  conferred 
upon  it,  but  it  is  conclusively  presumed  to  have  known  at  the  time  the  con- 
senting ordinance  was  passed  that  the  sovereign  police  power  of  the  state  to 
modify  its  terms  would  be  supreme  whenever  the  general  well-being  of  the 
public  so  required.  In  exercising  the  power  given  it  by  section  9  of  article  17 
of  the  Constitution,  the  city  did  so  with  section  3  of  article  16  before  it, 
giving  it  distinct  notice  that  the  police  power  of  that  commonwealth  was, 
and  would  be  controlling.  With  this  knowledge  on  the  part  of  the  munici- 
pality at  the  time  it  passed  the  ordinance,  it  is  not  now  to  be  heard  to  com- 
plain that  the  state  has  struck  down  its  contract  or  agreement  with  the  street 
passenger  railway  company.  The  state  has  done  nothing  of  the  sort,  but  has 
merely  enforced  a  condition,  written  by  the  law  into  the  ordinance  at  the 
time  of  its  passage,  that  it  would  at  all  times  be  subject  to  the  police  powers 
of  the  commonwealth.  That  power  includes  the  regulation  of  charges  for 
services  rendered  to  the  public  by  public  service  corporations,  and  the  state 
has  exercised  it  in  the  passage  of  the  Public  Service  Company  Act,  under 
which  the  Public  Service  Commission  passes,  in  the  first  instance,  upon  all 
changes  of  rates  made  by  public  service  corporations,  subject  to  review  by 
the  courts.  St.  Clair  Borough  v.  Tamaqua  &  Pottsville  Electric  Railway  Co. 
et  al.  259  Pa.  462,  103  Atl.  287,  5  A.  L.  R.  20. 

"While  the  foregoing  conclusion  is  so  clear  upon  reason  and  certain  fixed 
principles  of  government  as  not  to  require  the  citation  of  authorities  to  sup- 
port it,  they  are  to  be  found  everywhere.  *  *  * 

"The  Public  Service  Commission  having,  in  the  case  under  consideration, 
exercised  a  power  lawfully  conferred  upon  it  by  the  state,  its  action  is  not 
to  be  disturbed  as  being  a  violation  of  the  constitutional  right  asserted  by 
the  city  of  Scranton  to  insist  upon  the  continuance  of  a  five-cent  rate  of  fare, 
for  no  such  right  exists.  The  order  of  the  superior  court  is  affirmed,  at  the 
costs  of  the  appellant." 
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